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gives fee cc ger in the houſe deviled: the platntttfe conlelling the ſeiſin of Francklin, and the 

cc leaſe to bimfelfe, and the death or John Francklin, conbeped the reversion to 

«« Edw. Francklin by deſcent, and traverſed the deviſe fo the detendant mode . 

ce forma. Phe Jury finde that John Francklin did debtie the houſe and land a 

ee e Agnes in thele words, viz. Item, J doe give and bequeath unto mp colin Agnes 

0 Weis 00g: Harding and ber allignes mp note dwelling boule, with all the lands belong 
ae 6% Gob dy: << ing to it foꝛ the fearme of ninety nine pestes: And my ſald Colin Agnes Har- és 
a ce ding ſhalt have all my Inheritance, ik the Lato will allow it. And thep f md 
7 3 ce the rent behind, and that he bad diſkrained the dich for the rent, and i 
ree: Judgement, adjudged koz fens Harding, tbat He eee land to Leni ane ber 


‘ * Ry 


\. 


e ; lncerti sminis. or temporia. ate 
1h? 20 2 g 5 1 : st 5 
18) é = . M2 Onfiier € a chiele Inte kee, reporea. ceux points i a Copies in a ea Coty 


Ley. 6 That when two are bound in obltgatton jopntly and ſeverally, and ie 
ge: es Bech Obltgee ſus one of them in tie Common pleas, and the other in the 
tions upon kings Bench, and had againſt him in the Rings Bench ® Capias, and fook D 
ioyncandfeve- him in execution, and after tooke an Elegit again the older, and had lands 
. aft facet” and goods delivered in executton as he might well, that: therenpon the other in 

75 5 5 Dei: execution 8 bis body, had an dudita Querela, and was Delivered; and betaule 
tie zun in that cate mute be, that be be diſtharged ok the ererntfon, he 
ig! Sos of: 705 5 fall gn agatne, though the land fakerti epetutton be ebicked. & ~ 29° 
8 J 3 


1 155 3 at ik an Elegit be ſued out and ſo entred of Retozd thor oo na 
e 17 . he never babe aher mee till 3 4 
ee se foun 0 


— 1 creat 
words, his ts J. Thomas his wit ing, 
udo Ge. bath forged! Warrant, nt pe 
Buller Mil, tune vie Com. ed. exifte 
adm Mar garetum Hog verfus prel. 
it. direct, innwendo upon not guilty 
judgement, that the vue nde woald 
val eunt alone be ing of uncerlatn ĩenlo, nee 
er matter 


t 


Vong verſ.? Pincombe 5 3 
Nuſord. S verſ. Hache. 


matter of the Action ſhall not be enlarged noꝛ aſcertained by the Inauen as Pox, Hieb ei Heeg, 
innuendo the French Por, of which opinion J was and am; And note that after , . geg 

in Trinity terme, in the caſe of Yardly, and Ellil, this caſe was vouched as ad- e La e 
jndged actoꝛding to mp opin ton by Juſkice Nicholls and Winch, But tt was not / a55: S. 
adjudged, but that chewes their opinions were concurring with me. 


N N Yong verſus Radford. „Ge. 5 Ejectione. * 


Ea firme by Charles Vong againſt Robert Radford, of aboute and Pf. 11 Jat: 
Garden in Wong-diteb in em. of the demiſe of Anne Holland, upon Rot 53. 
iffue not guiltp, by ſpeciall verdi, the cafe was found thus. a Brownlow. (teh Hit 4.575 


4 Elizabeth Radford was polleſſed of a leaſe of the lands in queftien ot the 5 8 1 


leafe mort- 


te ning the fifth of December 35. peare of the Queene, and married one John gaged by her N 
cc Holland, and then he and bis wife moztgaged their intereſt, and terme of pears husband. Gra 129; 


Iudgement. (s. f 332; 


right, ſo as though he had purchaled the Fee ſimple, the leale had not been Ae e ap 1 
find, pet by the entermarriage be bath fall power fo alien it: And it he ſurvive 5 8 10 
; 4 


5 i f räkoes; 2945: flo 7 Tara! ah 
den he favbives, the condition farbtves to bim, and retires him to the leaſe in. 4c , 18 . 2 


~ fbfrd perlon farbibing had an Adise of the whole. And the rather here becauree 


the husband paid all the money alter the death of the wife, like the taſe 9 H. 3. H. 25. 
25. agreed in Shellies cafe, It a man make a feoffement of lands upon condition, Age 877 Fork: ey, 
OO N | 


e {ald plaintites Hubend. & tenend. for their lives, rendzing cbeg Chem 


“<< ofbets. Atter all this, John Pincombe the ian tenant top. itte d 
4 Pincomb and the other grantees of the R eee 
5 5 1 2 


* 


nes as? 


52 229 5 


Prror. 
eſtion. 


ö Sab, Gee 
5 8 
2 5 822 , 
ne 


29 3:7? fail i 


* 
Iudgement in 
Exror affirmed. 
i 2 Error. 
. G. 
5 
* 7 
* 


4 re bei. aad % alin 
5 e a e ORE Ce eee a Pepa ; 
ee, Ghee Chim Pest Nite eo judgetment againck Thomas Wharton, Adi. or Edwar ?: 
N 2 men, 

b Weftmerl, 1 e upon an obligat two! 

„ TringlaeR. in the County of Cumberland. Atterwards th 

305 Sci. fac. ment brought a Scir. fac. in Weltm erland and had 

3 muſt be where 3 

2 Oe ig the firſt action 

e ee 


e : 


AK, Aſſumpfit : 
Ohec. Chamb. 
London. 
Bea: een, 
de Pal, 11 Ta. Ro, 
325. Conſide- 
ration απhere 
one takes loſſe. 


* 27 » 


ch and 


ot Cony 
: Rash. 


though it were agreed, that in the Crepegu 
ver ſed fo errozs in Fact, as death os the 5 ste 
_ abfolutelp abated, there is ne colour in this an here zero Deyen 
death of one that is not party to the ſuit, and upon the title ok the 


Gardiner 1 5 


Bellingham. Torden, => Edwards. 

eighty pounds, Who had judgement in the Kings Bench. And now a watt of 
erro being brought in the Exchequer Chamber, the judgement toas affirmed. 
Fo2 though tt doth notappear that the Defendant was but pretended only to be ex- 
ecutoꝛ, and fo could make no pꝛoſit of the ftate, pet betauſe thep were deltwered 
to the platetife with intent to procure bim fatisfacion lo as he might cancell 
them, oz take compolition foꝛ then, and that at the instance of the Defendant; and 


Wilkes erl.? Cron verk 5 


N Cardin verſus Bell Iban. 
N Gardiner broagbtan, Aſſumpfit again Thomas Bellingham, and 


cc tot plaintife in ten pounds loure chillings ten pente, foʒ ag iſtment and feeding 
ce ol cex tatne Beats of his in the plainttfes ground and fo2 wheat G. alis mer-. 
e cimoniis pen predict. N. halitis G receptis, did aſlume to pap.to the plaintite the 
« fain debt, that he bash nat paid it. Upon iſlue 207 affumpft it was found foz 
cc the plaintife, and feventeene pounds five thillings foure pence damages and 
« toſts upon tots Walt ef erroz, brought in the Exchequer Chamber: the erroz 
c. altigned was, ‘that there mutt be fome cerfaine caule ot the debt aligned. Foz 


ane e plalnktke in ten pounds and pꝛomtlen fo pap it; but yet t the ju jungement was 


affirmed. for though it be not faffictent to fap generally that he was indebted, 


becauſe that map befor rents upon leafes o2 debts. upon ſpecialties, pet this is N 


tertatne enough, koꝛ as well the wares and merchandiſes as the paſtus ing and 
wheat are perſanal things, ta which an 4 fvmp/ic map ie, and map be turned in- 


pe Fon. $22: 


to damages, and it requires not fo much l as tf it were an enti wa Noe AN : a 


upon Oe very contrac, toe Sand. 
Wilkes verſus 79 55 


Tat Wilkes bzougbt an Ejectione firme agatntt Rowlabd Jordent upon a 
„ demiſe made of certaine land in Wharton Afton bp Edward Bridgeman 
upon tine not guilty, it was found fo the plaintife, and jndgement giten that 
ehe Mould recoher the po ſfeſſion of his Terme, andeighteens 1 damages 
« and coſts. Pereupon erroz aligned war that Edward Bridgeman was ſeized 
< hut la the cight of Elizabeth his wife. and that he was dead before the dap of 
er the jndge ment, and ſo the leale determined. And therefore zudgement to res 
cover the terme erroneons. It was aie seas Jao aeitent » 
gement map be res 
be, aba, the twait ts 
Supon the 
and, £02 the 


deſen ay ſay that Bridgeman tp 12 5 in bis owne right 02 the like, 
which fo re: eee the Whole kitle Wit o erroz. 
e ¥ 


Gow verſus lvl. . 
Gen 8 29: Bos) A 79 


hy sae: Crow honsbtanadton of debt upon an obligation ak tn pounds 
c 


again William Edwards, for the t of thictp one pounds 


ten wüllings at Coventry; ifue taken tbat the ionep was pald at Co- 
d xentrysand pet bp consent of part tes and paper pa of Court, t. 1 98 was 


ee trged at London and found 0 the plat 


gemen 
ce Judgement a wztt of erro, bzonght in W ae cham er the jae 
Sal aes eee 


Miles «7 


nt ever ſed; fo3 confent ot parties map not change the law. 76 
1 e ae Lead a Cos f. 91 Ke. %9 


8 


769 71 7255 e, 
S.. pst 


8 
64 6 45: 2 fe Bar: 
* in bope of his pꝛomiſe be did deliver them out and Wee himſelle of that es 
15 ee n 


dee 
Allumphie 
declared that the defendant in conüderaklon that he was indebted unto. 


firmed, fo3 


re 


te. 2 


ie 6 Row 


#): oy). 322 1 


„ 


Le Ex; . 2 2. 
e e. 
Ari 10." Py 
1 7 65 25 N 
492 Ble Roy fx 
Exchec. Ch. * 2 
piædict Thor 
mam de Jn 
aflumpfit for 
debts what cer- * 
tain: 55 is requis * 
ac Es. ast . J 


=H, 292 
res 2 . 6: 
on Se 1 


o> b Gee, 32. 3 


Ejectione. 5 


bse. 
Salop. Ba. R. 
exch. Chamb. 

P.9 lac. Rot, : N., 
101. Error b 
the death of oe 
one ner party S tas 


en 3 


to 5 Writ, 


Seh » € 5 hen ; 

out of the 0 S ft 

Kings sack 7 bie 
1 


gage 4. 


. Te. 


8 
Léndon, e. 2 
B. le Roy. 22 * 

Exch, Cham 
Pa 7 Tac. Raby. ve 
4 7. 3 
Wrong vilne 
by conſegt. Ire 
Was 


J 


Iacoh, & Spencer. S Wray. 


is ize. ne. 22: 
I, : Ca 


ih age, porbabe eg. Miles verſus Lacob. e ee an: 775: 


e B.leRoy Es”. Dward Miles brought an action ofthe cafe agatnft Francis Jacob foe thefe 
i Pe nde. „ L.woꝛds, Thou innuendo, ce. hate poploned Smith quendam Sam. Smith 
de Thou halt 4e adewne defuntt. innuendos And it Mall colt mea hundzed pounds but J will 
8.5 joe: 1 Cus Sthe nert Alises and Goale delivery holden at Bury, procures him to be dates 

; 1 2 eee indtded that he had gtven popfoned dainke to Smich, to the intent to popfon bim, 

Damages e. whereof he dyed. CAbereupon Miles was afteriwards acquited. Mpon tue not 


verall and guiltp it was found fo2 the plaintike, and damages ſeverallp fo; the wozds and 


indiament feben pound a peece, and fourteene pound coſts entire, toberenpon 


cCeoſts intire. : 
25557 19 85256 „ Mlles had judgement fo recover the luld damages and coſts. And upon a wat 
2 


. ae 527-7 6 ᷑erroꝛ in the Erchequer Chamber, it was adjudged that the woꝛds could beare 
2 o action fo2 divers reafons. Fos it doth not appeare by the words that be pop- 
Wag! % toned bin willingly, neither that Smich was dend at the time of the words 
I 


. . Indiament it is adjudged that the Acton will lpe, fo that for the damages, for 
e the words being ſeverall the judgement being rederled for that part failed. But 
chough part of the judgement fo2 the indictment together with the damages was afficmied alſo 


aoe 


yo) Bil. thongh pactof the fatt was without cafe. 


ay ie gee i 3 Bubs — ae i 

Fe a reper: UNM, ‘Brock verſus Spencer. eke ic 
‘ge Southampton. ce W Brock bzought an action ol frefp, againſt John Spencer koz cut᷑- 
. ibig Ale Ne-. ev ting downe of certaine Dakes, carrying away of timber and wood at 
eet L. Ex. Ch. (e Hurfley. And in the new alltgnement lapes it ina Clofe called Newlands in 


: 46 Hurley afoꝛeſaid. To this the defendant pleadeth that Newlands was cutoma⸗ 
Eilar.s ac. 5 4e Ep lands ok the Mano; of Marden in the Par ich of Hurſley afozeſatd. And that 


~ Rot.538. e there is a cuſtome within the ſaid Pano; of Marden that the Coppbolo te- 
Vilne whether ( Hants of the fame tenements might fell timber, ec. And the Platnttte travers 


fom or Pa. e led the cuttome, and it was found for bim damages and cofts eleven pounds 
tith, Le in the Bings Bench. Then oped Brock the plalntite and Spencer baonghta 
,, (e Wit of error againſt Sir Thomas Savage, and others his exetutozs, and one 
A ale ie ce erroz aligned was, that the Venire fac. fo; triall of the tuſtome was de vicine- 


3 N ce to de Hurfley, and not de vicineto parochie de Hurſiey. But all the Judges in 
e, be Exchequer Chamber overruled it fo be good engunb, for Ante it was Ark 
he 789; e. les . 7 Gain that the treſpaſſe was done at Hurſley tobich thall be underſtood a Tone, 
e eee, and then the defendant ſpeakes of the heb of Hurfley: afozeſaid, they thallbe 
0. e underſtood all one, and two tozmer 

e: pez d ö them. 

Pu Bey 8 2 word alozefatd [couples them. 4 


„e 


nene 


Malſs verſus Wray. t. 


Error, 7742. e 


; 1 
n * * 


Uillar o lac. N Md the very like was adjudged at the fame time in the Extheguer Ch. 
Cornub. Ble „ X betweene Alice Walſh plaintife and William Wray Baronet defendant, 
FBoytkr Exch, tc in à wzit of erroz, in an action fo; grinding of cozne at other spits contrarp 
2 0 8 lac. ce to the tuſtome, and the difference Was, that in the pleas there was mention 
Vilnewbether „of Liskarred, and the Par ich of Liskarred afogefatd, and the Venire fac. was de 

tom Toyne e vicineto of Liska red, and judged good enough fo2 the reaſon afoefato. 
ore Patith, Nota ; that both the towne and parity are upon recozd, I hold that it would 
eae va fault to take the vilne from the other, los it bath no warrant from the Re 


0 7 sa 
* 3 1 x 1 5 4 Bits ae 
| —— ad ‘ot * „ 4 

r ~ 


: „ „ eh tea : * W 8 de 
— * - * Pe N 


“3 2 7 105 ſpoken, and the Innnendo fo2 that purpoſe is no ſufficient averrement, but fo: the 
‘ 3 5 . +? £ 


thé A@ion fon all the cofts, becauſe there was jutt cauſe of ſuit wohlch warranted the cots 


adgements were cited according, to the 


— 


poyſoned ce hang thee for it. And farther declared that the defendant ee Cos 


„ 


Spendlowes — oe, ie 
verſ. Boer 5 
Spendlowes verſus Burket. ee : 


for bꝛeaking of his Cloie and faking away twenty fonte Lambes and cer: TF. 11 lac. 


: „I e hongbt an action of Treſpaſſe againt Richard Burket “Nor: e. 367 ; 
ce 


«c taine cartloads of Hap, Rye, Warley, Oates, Peale, and Wheat, and certatne Rot. 3463. „ 
64 ones of THooll. In pleasing upon Demurrer the cafe was tus Robert 


e Cteſſey being Pꝛebend of the Pꝛebendary of Palderton and Fartingcon in the 


4 


ce Thurch of the bleſted Wirgin Mary of Lincolne, Was (ifen of the Redoꝛy of Pale bya 
ce Palderton with the appurkenantes in his demeaſne as of fee in the right of his nee 5 
ce fad Pꝛebendarp, and fo ſeiled the twenty day of Febzuarp, 13 Eliz. did de- ted by his 

4e miſe the fame Mectoꝛy by Andentute unto Ste Jarvafe Clifton night, and succeffor, 

«< George Clifton Eſqutre fo2 febentp peares, then Thomas Btſhop of Lincolne ; 

cc Who was Patron of the {ato Pꝛebend and Oꝛdinary in the fame P ioreſſe 
<< granted the next aveydance of the laid Pꝛebend unto one Humphrey Toy, 5 8 b 
4 April, Anno 1571, wubich grant was confirmed by John Whitgift Deane and a 2 
Chapter of the laid Cathedꝛal Church of the bleed U irgin Mary of Lincolne, n 
éc the third dap of Auguſt 1572. After which the fame Thomas Bishop of 

« Lincolne, 20 die Juli An. Reg. Eliz. 16. of confieme the leaſe made by Creſſey 

« wate Sir Jarvaſe and George Clifton, and the Deane and Chapter did like⸗ 5 
ce Wife conficme it the 8 day of September in the ſame 16 yeare: the ame Ro- 
« bert Cxeſſey being mill Pꝛebend and alive. Then dped Creficy the Pꝛebenda- 0 
ce ty in the 24 peare of the Queene, and the next avoydance being bꝛought down N 
< unte one Thomas Fifher and Ralph Bowyer Eq. they pꝛoſented unto the fame * 

ce Pꝛebendary John Prat Clerk, who was admitted, inſtitated, inſtalled and 

és induced inte the fame. And after that the fame Prat entteb into the fame 


& Recdozp, and was thereof ſetled in his demealne as of fee in the right of the p. 12 14 


cc fatd Prebendary. Then dyed Thomas Wiſhop of Lincolge, and William Char- 


ee terton fucceeded him, then dyed Prat the Pzebend / Sep. 1607. After whoſe 


cc death Chaterton the Bishop did collate the fame Pꝛebendar unto one Tho- 
cc mas Burton Clerk whom he canfed to be inſtituted and inducted into the fatd 


c Saint Martin then pack. And then this leaſe was conbeped unto Spendlow, 
c who entred; spon whom Burket as ſervant unto Henry Carvill who claimed 


dbeouber, fo: thongb the leale made by Creſſey for ſebenty pesres was net pet ex: 
tt6he next avoydance by a grant made,cenfitmedand perteued before theconfiema - “a 
tian ob the lenke, anv fo comfequentip: was nok fabyect unio ft and them when be SI! 
Dieteate the leafe totally, fo as it could never revive oz lake plate agate amp ne, e 27 
- gefloz halle ber, upon which reaſon there is a large diſtourſe in the Ear le of Sy NS 


parſon bath not the right orte Ample be doth erpound himilelte ac korhe bringing , 8 
oz the wit of right, but otherwiſe the att ol the Parſon is it which charges o: a 3 & 


firmatton of the leafe, pot Prat the Pꝛebend before him came in by the grant ol 


And therekoze 6 E. 6. Dyer. 69. It a Parſon makealeate oz charge bis glebe to A Bey: * 


cc Prebendarp, who entred into the laid Parſonage and leafed the ſame 4 Jann. 
cc An. Regis Jac. 3. unte one Anthony Ward toy ve peares, from the feat ot 


ce under fhe leale made by Crefley unts the Cliftons entred upon à clole being 

e glebe, and fooke the Lambes and come being Tytbes ofthe Parſonage s 

«¢ Balderton àtozeſatd whereupon Spendlow bzought his àcton of treſpadle. 
And now it was adjndged Paſch. 12 of the King, that the plaintife ond re - - 


2 


pired in time, and though Burton the Pꝛebend came in after and under fhe con⸗ 


eee de. Es 7 


entred upon the parſonage he was ſelſed in his demeans as of fee, and fo did 


96% 


Bedf. cafe; Co. . ). fo/8. And thongb Littlecon ſeemes ko be of open ton that the Co lib e. pg 


gives And it ſufkiceth that the Patron ov Oꝛbtnarp de either license 02 alfent. 


halt binde his fucceffozs; 


e. A. 440: 


begin after his Death, and the Patron and Ordinary coffirine it in bis lite, this 
sid 2 2 ; ha ee : 


75 Per eae ile Yardley verſ. 
| Spain, S Ellill. 


Debt, Baker verſus Spaine. 
Bex? pre: e 22.288: aan 


133 95. ec i eas Baker brought an action of debt upon an obligation of fiftp 
Pleas Hila 11. eV pound againſt Simon Spaine. The tonditton was, that this defendant 

3 or Tac, Rot. 3139. “2 ſhould obſer ve, perkozme, folfill, pap, and keepe all and ſingular the covenants, 
5 set Gz 4 „grants, papments, and conditions expꝛeſſed and confatned in one patre of In⸗ 
behind upon . e Dentures bearingdate, zt. The defendant pleads the Indenture, being an In⸗ 

‘ Bond, it needs e Denture of leaſe, and pleads generally the performance of all covenants, ec. 
1 not to alleage cc The platntife allignes the bꝛeach for non⸗ payment of a halfe peares rent bes 
demand ex- e tng thirteene pound ten thillings at our Iady day ꝙ Jac. the Defendant res 


te e 654 jopnes that the plaintike entred into the lands demifen before the ſald feat 
. 62 HZ 


ſc. 24. die Martii Anno Regis Ai ir iſſue was taken, and it was fata 

Fe 108: in arreſt of judgement for fhe that there was no bzeach lato, becanfe 

152 Aberwit there was no demand of the rent alleaged. And the reſt of the Judges ſald that 

. iin jultifying of kt was no fault: becauſe the {fae did not artle upon the rent not patd, but upon a 
a 66: Entriestornon Collaterall point that did admit the rent not patd, becante bp fhe entry it was 

payment of made not payable. Wut J held that in this place the bꝛeach was plainly made in 


85 , tbe replication when the plaintite la id that the rent was bebinde, which impltes 
er 10 ie 2 ‘ae that it was Demanded and not patd, for in luch cafe the platntife never seats 
Ge. 443: 460: that he did demand it, and it was behinde. Bnt if it were not indeed demanded 


He, 16: file. 63 ke st. then after the plaintife bath pleaded the rent behind, which is true prima facie, 
29: » aor Geiges then the defendant rejoynes that be was there ready fo pay it and no man did de⸗ 
e Wulf Judgement, mand it, and fo the demand comes in iſſue, and fo Judgement was gtben for 

Bond to pay „ the platntife. And in this cafe Juſtice Warberton fatd, that it was refolved in 


rent it muſt 


4 ende d LE © a former cafe in this Court, that where arent was reler ved upon a leaſe, the 
(0 + yes oncheland lellee bound bp obligation ko pap tt, that nolv the lellee mntt pap it without de- 
1 as rent. mand, but be is not bound to ſeeke the leſloz, but to fender it oniy upon the land 
' | for be bath bound bimfelte to pay tt, but Gill as a rent, and tobere esd ci 17 ee 
Partition. EC, 205 © „ 5 
Incerti nomi- J 67 2 ges; i ‘ 1 
= 1 e ee ae of Eins, 9, 


ch: gas Eſloines in Writ of partitfon was bꝛongbt againtk the, berg few effoined, 
1 writs of partie and the other two likewile would cast feberall Goines, the demandants 
tion feveral. Founſell latd that they could not have feterall EMoines, becanfe that the at. 
e Welt. 1.0.43. ol Weſtm. 1 cap. 43, bath pꝛovided, that many Tenants thould babe but one 
if Eſloine, as ik they were but one Tenant: wherenpon J looked upon the fatut 
in court, anvfatd that J was of opinion, that that tatute was not to be und 
“flood of a wait ok partition where nothing is in quettton but the divilton ok the 
lend, but where the right of the land was in question. And that the words of ide 
ftatute did impozt fo much, which provides againſt the delay of eben, 


ſeverall Effotnes: And the Pꝛothonotartes being asked, fafo that their 
F vents were ſo, that they might fever in E noignes in a watt of partition, and that 
e eee after appearance: and after’ Trinity term 12 Jac. motion was made, that two 
1 an 105 being vouched in the Formedon in Reverter, bzougbt by the Carle of Clanric- 
his, Ei a 9 ö _kard and his Wady, againſt᷑ the A. oꝛd Life before an appearance, one of the vouthes 
170 50 caſt an eſloine, and it was excepted unto upon the ſaid Statute. But it was res 
1 „ 38 8 8. ſolved, that the fat. was to be expoundedol CMotnes caſt by joyntenants after! 

; ~ appearance,for till then it could not appeare whether they were Cenants oz no, 


which are the wozds or the Statute, and the tatute ot Glouc. a ro, reeltes > 
that the wanne iF erred of € Moines after rn ae 17 cate 
; Ds 2 7p" 8 ous 10775 
4 Cale. l Yardley verſus El W. 
S ‘eae 1 9 an Auer of the Common Pless, Hiounbt an action ofthe Cale 
. 225 againſt Ellill and ſatd that whereas be had beene, and pet was an attozney, 
Com Banco. e the defendant had fpeech concerning him with one Bancroft, wih whom be 


was 


Peale and Stileman 8 9 
verſ. Mead. © 


<¢ Was beko ze rekained for his attoznep, and latd unte the fatd Bancroft, out al 
ce äkkozhey (meaning the fal Yardley ) is a bething knave, and hath taken ~ (ee: Pit? i 

cc fiveh Ep pound ok pou (meaning the fatd Bancrofc) to cofe me (meaning the a 
CPO Ellill) upon (Mae not güllty, tt was found for the plainttle, and now it Aion ſur le 
Was kponten t arrelk ek Judgement, kwo oz thꝛee feverall times by Serjeant cafe an attor- 
Hatton, At was fals that jefe wozus were {pohen adfecttvely, that: the tage fn 2 bribing 
batting | might be under ſtood doubtfully, either bp giving oz taking Bꝛibes. aK 
gaine, that the ſecond clauſe ſhould be taken as a declarat ton of the fozmer ge⸗ A 
nerall, and therefore tf they alone wonld not beare Action, they twonld.ertenaate nes 
the former words, like fo the common Cales. Thou art a theefe, for thou batt peat priaere (= 5 4 
Hokie my Apples out of my Oꝛchard, and thou hak Mole ec. as it is here; A /: , e 237 
kor the tene is all one And there kt was fatd, that an attoznep could not take n he 129: 1 
Watde, fon he is n Judge, at lead He could not fake w bꝛtbe of bis owne Client. La, 
And ok that opinton Has Jufkice Warberton; And Fawice Winch latd, that 

the lack words were nok lufftetenk of themſeldes Leeaule tt was not laid that 

the beide was kalten for ang cane depending, but Butte Nicholls and J were 0. 
of spinton, chat the Action would Ips, and that the generall words bzibinmg 
Anabe] Were facktttent o€ themſerves, for the word batbing!] is a wozdol ter: 
kalns fiantficat fon, and voth impozk a common pꝛactice in him whereof he man 

take denomtnat ton. And tohefher he give os take a bythe, they are both un⸗ A Gp 
latstalt agatußt bis Dath, (oy he otwe lh ko bis client Hveltty, fecreep, diligen t,, j 
ald skill, Bie he owerh him not any Hihorek oz undue practice ; Foz by this Layee Dee . .. 0 
general obligation te Jakits aud the Court where he lerveth, be is forbtoven eu 

ko doe anp thing to pertert Jackie, as appsareth by his cath: and Jutktce 

Warberton fatd, that theſe generall wozds alone, would have bozne an action: 

and Jutktce Winch feemed not fo denp it. Then fo the ſpeciall, we two were l 
alſo ot opinton, that they did aggravate, and make them good in particular. wae 


— 
1 


And F faid that an attoinep map be (ald to récetve a bythe, for whoſde vet hath 7 0 
oꝛdinary fatermendting in cate ot Juſtite, be be either Judge, Dicer op Attoznep, vag 
tk He reteide an undue reward (oy anp thing anainh Juſtite, that to a bathe, „ 


Agathe an attozney may ketetde a bathe of his owne client, when the reward 

ertesds mealtue, and the end of the cauſe of reward is agatnſt julkice, as tf he 

will take a reward to rafe a recozd, oz cauſe an attoꝛnep to appear on the other 
ſtde, and conkeſte the aden 62 the like; both which points are full in this cafe, 

that he received twenty pounds for a betbe to cofen the defendant: and Jinſiſted a ee ll 

much upon Burchleys. cafe, where the Words were that Barchley be ing an at: Burebleys café. 4lete. 4 

fortiep was A cozrupt man, and dealt cowaptly ; which words are fogenerall, Yot.142: 145: 

as dos not pitch upon ang certaine Kinde ok cozraption as theſe dos. Onely 

they were info zeed in Che declarat ton, that there was former ſpeech o Burchleyes 

deal ing as an aktozney: And Jucktee Warbercon after J had ſpoken ſatd that 

ie began fo ſkagger in his opinton. And alter, Tr. 12 Jac’ Judgement was Iudgement. 

given fo2 the plainttile. . 6 


Peaſe and Stileman executors of Elizabeth Hoanchet age? sala 
againſt Mead. 7 W 421 


: 4 g e 0 ary ivy D, 228: 
90 Pes. and beiden evecafo2s anke Plizabeth Hancher, brought an adion Exccator eg. . 
% T or debt Agathe Meade, upen an Obligakton of tötrty pound, the corbitt: mee . 
cc Of was, that Meade Gauld pap twenty pound fo fuch porlon oz perlons as fedte an du. 
„de Main Elizabeth Hahchee*hould bp her lat will and keſtament, in turttiag al Affignce, (2. 2p 
„ name and appoint the ſame te be paid. The defendant faith, that thee did ue, og: 5 Ola 
cc Appotnt no perſon to whom the fame ſhould be patd, the plainttkes voplled, O C = oF 
Hat Ge made der Wilt in tertting, and therebp made them ber executors, Where: g 1), 
pen che detendant vetterker in late, and the opinion of thecourt was clegte. g , 
that the money is not pavablé unto the executors; tor though where any thing oN A. 59 — 
teſtamentarg is toenäntev to be done unto a man oz bis Alkignes, that is to be 7 5 UP: te. am 


ee Ve la 5 . ee . LS: 2 fee b. ano, Done 


ö a Fryer verl. 8 Grifley verſ. Leifeild 5 
i Gildridge. S Lother. T)fdale. 


Ry 6 9 7 sep: done to the execatozs, Where there is no actuall Alltgnee as in Chapman and Dal- 
! 2 3% tons caſe, and in 27 H. 8. Foz the delivering of Rentalls to a man and his 
Allignes, the reafon is, becauſe the woꝛd aſlignee jis indifferent both to the al 
0 fignee in deed and in law. And there when the executoz takes it, be bath. 
g f 5 it to the ale or the teſtatoz. But here the word muſt needs be under ſtood ofan 
i aflignee indeed, who thall take it to bis owne ule fo2 the tuoze paying] carri- 
eth property with it. a alee 
15 


Debtar \f Prat 7B &. 9 0: Fryer verſus Gildridge. 


me OAR 11 758 . „ PRyer brought an action of debt ayain® Gildridge upon an obligation, 
e Roraggo:« ce T and the cafe fell out to be thus. Twa were bound to a third joyntip and 

5 7 637 9:Brownlow. cs feberallp. The obligee made the wile of one of the Dbiigors bis executrtr, 
7265 pe and dyed. The woman executrirx adminiſtred, then the husband the obligor 
blen & „ made ber bis executrirand dyed, leaving allets to pap the Debt, then che dyed 
26 Bb Obligee. ee und the plaintife tooke adminiſtration of the gosds and chattells of the Ob⸗ 
weg.” 7 297 8512 cc ligee unadminiſtred, and brought his acion again the detendant being 
. zo U. 4.17: ee the ſurvibing obliges, æ it was adjudged by all the Court, that the au ion wonld 
F jg: Judgement. not lye, upon two reaſons. The firſt that when the Obligee made the wife of 

f one of the obligois bis executrix, the adton was at leat ſaſpended, and then 


the rule is, that a perlonall action once fulpended is extinct; But the other 4 


ut „ „ PRR f 

Wa. be: jr „A veafon is the lurer, toben the obligoz made the exetutrix of the obligee his exe⸗ | 
1 „ cctrtrix and left aſſets; the debt was prefentlp fatisted by wap of geteyner, and 15 | 
¥ confequentlp no riety action can be had (02 that debt. . 1 Br. eke, BY 
1 f a 100 — 9 85 5 
e ee aun. Grifly verſus Lother. a 


Weer G47: Hil. 13 Tac, ˖ 5 sa 3 

* een « een bꝛonght an I ſumpſit againſt Lother and declared, that where thee 

ö „ conſideration ( Thad à daughter which was heire apparant to her husband the defendants. 
Ss the mother ( Teſtato; in conſideration that the at his (pectall inſtance and request wonld 
Bim 7 O> hould confent 4e gibe her conſent, that he ſhould babe that daughter to wife, that he wonld 


0 ö ee ce gibe her one hundzed pounds, and then tapeth that thei td give her conſent 
f daughter. c Ac. And the delendant pleaded aon aſſumpſit, it was found agains him. 


3 ante „ And now it was ſpoken in arreſk of Judgement, that this was no confi:/ 1 
ge ge Note the huſ- c deration at all, that there was nothing to be done of the part of the plaintike 
Vi a _bandbeing 4 actually, that was to be done unto ber, either fo travel o: charge, but to give 
1 Bab epd ee naked conſent, which was not in law neceflarp to the marriage. Peither 
over the Child « ts the daughter laid to be heire apparent to the mother, noꝛ in her power o 
5 and not the guard by nurture, oz otherwiſe z neither Doth it appeare that the was ang ad- 
weotderlegally) c pancement to the Defendant, foz a woman is acknowledged in law to be ad⸗ 
„ Rar e vanted in marriage alone, but fois not the man, and therefore the bath the 
2 1 bur (e Wit Cauſa Matrimonii prelocuti, but fo bath not the man. And of this opt. 
. herber power nion Was Julktte Winch. But my felfe and ober two Judges were ot the con⸗ 
is allo great in trary opintan, for it is apparent that the Motber bath by the law ol nature and 
ae: Ure, in the affection ofthe daughter, and the confidence artling thereof in her coun⸗ 
1 ſell and direckton, a ſpectall ſtroke to tncline fhe daughters minde either one 
wap oz other, and the deũre of her confenf, and the working of tt, chewes that 
A lo the platntife conceived tf, and therefore tt ſhall be pꝛeſumed of impoztance to 
e habe ber conſent, which being granted at bis {att and request, mali be acconnten 
Judgements. confideration ſufkictenk. And fo it was adjudged for the platnttfe, Tr. 12 Jac. , 
Bi * . geist same meds eee 6. Aa ke OF 
or Lesfes rlu ale. n e cart MR 33 
=e + „ed. 642: ang: fe said * 2 
e 
. 0 


Nacht „ ahs We 6 ny 

bim Pr Odo Leifeild Parlon of B. Clements without Temple barre, ſued 
a hig ae: 15 Divtaue bis parithtoner fo2 tithes of certatne ftables, and libelled that 
ol common rigbt, and by pꝛefcriptlon time ont of minde the Parſons there 
as x | ke wled to have a mods decimandi lot the houſes, cables, and buildings, that is 
N “aah 4 4 rs * 55 . n x) , daw a ot & ye, * 


— 


5M 


F 


Bridgemans 1 5 
Caſe. e 


ce to fap, after the rate of the tenth part of the pearely rent oꝛ value of the fame. 
cc And fo he proceeds to demand accordingly, whereupon a prohibition was defi: 
ce ERD, and the opinion of the Court was, that a pꝛohibition was to be granted; Bias 
ce (02 de communi jure, no tithes are to be paid foꝛ the pearly rent o2 value of 17 fe 6. 2: BBS. N 
ce houſes, for tithes are paid for the revenue and increaſe ot things: And there- 
fore no tithes are paid in any ſuch cale in anp Cities oꝛ towus in England, fa: 1 8 * 
ving in London, and this Parich is out of London and the liberties thereof. Nom > 
where there is no fifhe at all de communi jure, there can never be a modus de- 
cimandi, for that is with an abatement, coꝛrection, o2 alteratton of the tithe zs 
fpecie. And pet it ſeemes that this kind of payment had been long uſed here about 
London, Which certainly was by uſe; fo: When the ſtatute gave it in London, 
the parts adjoyn ing gained the fame by that colour, and even in London it muſt᷑ 
be ſued fox accozding fo the forme pzeſcribed by the Catute. But fo; houſes ‘Se fF 96 
oblations were paid in all places, and now by the ſtatute were brought to a 
certaintp, that is, a groat foꝛ a houſe. 5 
And in this cafe Juſtice Warberton ſatd, that if had been lately adjudged ~ D. gere 2455 
in this Court, that a coppholder could not lap a cuſtome fo fell. and fell timber see: eG: UM 
upon bis copybold. b. 7.2. Le. g. Mey 2. Gr, EN 22 
And in Mich. 12 Jac. the cafe was moved adgaine by Harris fo; the Do⸗ 


oz Who laid that by a ſpeciall cuſtome fuch a fozme ok tithing would and 8 
in any plate, and ſaid that Doctoꝛ Srant had a conſultation in this Court upon 7 Ce ©: 16:04 
Argument in the very ame cafe for Tino Whillings tn the pound in 25: Martins le WA PE r 2 gq 
Grand which was not within the Kkatute, for it is alibertp eremptedfrom ton 
London and te no part of London no; of the liberties of London: and the reaſon hardly land wy. 0!) 

was becauſe tt may be ſuppoſed that ſuch formeot tithing was uſed foz the land torifeandfall 
it felfe before it was built upon, and then the building cannot take it awap: And che rent BN 4 3 


therefore tt is notw directed by the Court that they Mall declare upon the pꝛohtbi⸗ prelcripten. 
3 


tion, and then proceed to judgement. G. . 59 . ae 
$< z A 
* A ° a 5 * 5 

Bridgemans Caſe. A 1 3 

plea for things an 


« par Bridgeman ſued one Willliams in the Admiralty Court, and the caſe at land., 
-cc was this ; that one Philip Bernard was owner ofa ſhip called the Bona- . 919:2:13 ee e 
< venture, and ſent her into Spaine, and made Williams Maſter of her, who (as G.&.2196 Ces 
cc is alleaged in the Admiralty Court) did upon the high Ses bozrom of Bridge- Xe. , ge; ‘ 
c man certain Ropalls of Cight, to the value of fifty pounds ſterling, for re- G 24. n 
cc payment whereof he did impatone the faid ſhip, and returning now home, ede ae 
ce AnD fhe (hip lying in the Thames, Bridgeman obtained à warrant from the? . be rae 1 
ce Admtraltg Court, to artec the lame thtp, and did fo, whereupon Bernard 48g. 13. Sey * 
ce came into the Admiralty Court and clapmed his pꝛoperty, denping that the 777 K: 
ce fatd Williams was ober oꝛ had any power to pabune it, pet nevertheleſſe the 227963 2 an 16 
Court proceeded fo judgement againſt the hip for his debt, whereupon a mo- wigs N 16.“ 
hibitton was granted by the Court, whereok the reafons were, that by the tom 7. C13, Bag 
mon law by which properties were fo be tryed, the Maſker of the chip could not @-5. idle 13. Na 
tmpatone the chip, for no pꝛoperty generall o2 ſpeciall noꝛ ſuch power is given 8.5 A 1 
unto him by the confituting of him Pater. Alſo it was alleaged that the con- 
fract (it anx were) was made in Sevill upon the land; and it was held that thE 12 . % 8 
Admiralty Court could hold no plea of things though done upon kozain lands i 1285 po 55 #98 
and it was alfo {ato that it had been offen refolved, that if any obligation were le. <. +5 eae 10 a 
made at Sea, pet it could not be ſued in the Admiralty Court, betauſe it is an een 
obligation which takes his courfe, and binds according to the common law. But 
te was ſaid bp the councell of Bridgeman, that by the civill law the after of 
the chip bath power to impawne the ſhip and tackle in cafe of neceſtity, and he 5 
Hath no other meanes to pꝛovide luch things as are neceflarp for her. And Fy Mae 1 6a, | 
gabe opinion generally upon the whole cafe thus; that the Admtralty Court a4. 7 ec: te 
bath no power over any cauſe at land, fo2 both by the nature ok the court and er 
bp the fkatnte it is onely to meddle with things 9 upon the high igs 5 

8 2 5 urkhes 


=e 


Holder verſ. 
Taylor. 


12 


Norton ver ſ. 2 


Simmes. 


further that thele things at the fea done, muſt be allo of the fame nature 
and reſpedt. And therefore tfa man thouls make an Obligatton at fea fo2 fecurts 
ty ofa debt growing before at land, oꝛ ſhould make a pꝛomiſe to pap the fame, 
this cannot be ſued in the Admtralty Court, becaule it is not foꝛ a marine cauſe: 
asa tourt of Piepotwder for market cauſes. But J was of opinton cleerlp, that 
the Admirall law is reaſonable that t€ a ſhip be at fea and take leake, oz other⸗ 
Wife want victuall, oz other neceflartes, whereby either ber felfe be in danger 
oz the voyage defeated, that in ſuch cale of neceflitp the paler may impawne 
for monep oꝛ other things to relieve ſuch extremities by imploping the money 
ſo: fo2 be is the perſon truſted with the chip and voyage, and therefore reafo: 
nablp may be thought to have that power given to him implpedlp, rather then 
to fee the whole loſt. But in this cafe the faults were that neither the contract 
noꝛ the impawning were laid fo be foz any ſuch cauſe, neither was the fmpatun- 
ing laid to be at ſea, neither was there any colour that fo2 the generall debt of 
the Paſter they thould proceed again& the chip of another man. And am 
okopinton cleerelp, that if this cauſe had been within the juris dialon of the 
„ Admiraltp, that we ſhould not pꝛohibit them, becauſe they gave ſentence agatntt 
our lato in this point of im e fo2 it⸗ſhall be. pꝛeſumed accoꝛding o their 
law, oz elfe an appeale. 218: 


yy 817 
ic 


Sp ee 
enant. 


Holder verfus J- aylor. 


* 45 ee 10g Older broughf an ackion ok covenant againſt Taylor, and declared foz a 
ge e tes leafe koꝛ pears made by the defendant by the two20[ Densi/i_] which impozts 
, G Tag vig Pasol. Bai acovenant, and then ſhewes khat at the time of the leaſe made, the leſſoz was 


not ſeiſed of the land but a ſkranger, and ſo the covenant in law bzoken. But 
5 4 bro- he did not lay any aduall entry by force of bis leaſe, no any ejedment ol the 


, ken before ſkranger, noz any clapming under him, whereupon it was objected, that no 
ü st 2. 40. 1 7, action of covenant would lye, becaufe there was no expulſion. But the Whole 
7 “32d: & 


, 7e! Court was of opinion that an adton did lpe; for the bꝛeach of covenant was, 
1. 3245 175° in that the letfoz had taken upon him to demtſe that which he could not; for 
13 Hd. Ju. n ford [demifi | imports a power of letting as dedi] a power of giving. 


1 0 And it ts not reaſonable to fnforce the leſſee to enter upon the land, and ſo to 
ide commit atrelpatte, But tf it were an expꝛeſſe canpnant fo2 piri injopina, there 
“ob perhaps it were other wiſe. 
9 ** 


. A. 6: 62; 
9 e 5 
watt. ar ed gra: ‘Sit sit Daniel Norton againſt Simmes 


af 
« ‘Sz Daniel Norton Anigbt, late Sbertfie of Hampſhire, bought ie actor 
upon an obligation of an hundzed pounds againſk Richard Simmes fo3 per- 
t kozmante of covenants, whereok the effect was. That whereas Str Daniel 


Palch. 11 e 


Bond byu 1 


gerſheriffe to 


» the bigh She 
ritfe. 


ce Norton had made Bryan Chamberlaine his under⸗ſheriffe at bis will, the 
cc fame Chamberlaine by indenture did tovenant with the Sbertffe to dilchar ge 
ce and ſave him harmeleſſe of all eſcapes of pꝛiſoners that ſhould be arreſted by 


ese bim 02 any Wapliffe oz officers appointed by him. And another covenant 


ce Was, that he would not execute any Extent, 1 iberate, & legit, oꝛ any N 5 
cc tution fo2 any ſumme above the ſumme of twenty pounds, before he had 

cc made knowne fo the laid Sheriffe the nature and quality of the laid wilt, —— 
ce t àny ſuch execution were above twenty pounds, then he chould not execute it 
<c Without the ſpeciall warrant of the ſaid Sir Daniel Norton the high Shertiffe. 
ee And there were alfo divers other covenants, and the defendant pleaded that 
cc Chamberlaine the under-(hertfte had performed all the covenants, where⸗ 
<c upon the plaintife replped, that one White Anno 44 Eliz. had retobered in 
the Common Pleas 203 pounds debt againſt one Feilder, and that he had 
ce Gotten 52 pounds thereot by an execution of Fieri facias in the ſatd . 
cc Of Southhampton and dyed, and that Frances White bis executrix had L 


Seir. Far. cen si laid Feilder fo; the reũdue * pounds, and — 


judgement, 


Norton vert. g 13 


Simmes. 
— — — — — 
e judgement, and tooke out & Capias ad [atisfaciendum and delivered it to fhe 2 * 7 
ce laid Chamberlaine who arreſted him by force thereof, and ſo he was in exetun *°s ~~ - „. 
« tion in the cuſtody of the laid Sberiffe ko: the latd debt, and fo being, and N 


% Chamberlaine remaining under⸗ſheriffe, the laid Feilder eſcaped out of the 
ce cuſtody of the latd Sherifke, the debt not ſatis ned. By meanes whereok, 
ce the ſaid Sheritke was chargeable to pap the ſaid debt, and did pay it unto 
ce the fatd Frances White. And all this was in the Sberitfewick of the ſatd 
« Str Daniel Norton, and while the fat? Chamberlaine was under - ſher itfe, 
«« viz, 6 Jac, Reg. Herenpon the defendant demurred in law and in Trin. Term 98 
12 Jac. the whole Court upon publick argument gabe judgement for the plain⸗ 1 ee 
tile, and in this cafe theſe points were reſol bed. ary, 

Fire, that this cafe was not within the ſkat. of 23 H. 6. both betauſe it was Jud geet 
not a bond made by 02 in the bebalfe of a pꝛiſoner as Beaufage his cafe ts, as ig 10 125 
allo becauſe the ſtatute is not pleaded, being a ſpetiall law. And allo becaule⸗ a 
it was not diredlp pleated that Norton was high Sberiffe, 02 Chamberlaine (s pret 
underthertffe, but only bp way of recitall in the Indenture which was pleaded. 

It was alſo reſolbed that the Sheriffe might grant his under⸗ wertbewiek 8. 55 Ci 7 faite 
fo hold at his will only; for it was in his chotce to make oz not fo make an > 7 
under ⸗ſher ilfe, but to exerciſe it bimfelfe, That an under⸗ſheriffe is in effet 5 ode 2 
but the Sheriffes Deputte, and therefore according to the nature of a deputa⸗ re 77 
tion mutt be removeable as an attoznep is; ſo as it the Sheriffe ſhould male 
bim irre vocable, pet he map revoke him. There ts neither common law noz 
ttatute law that makes bim immoveable. Me is but in tbe nature ok a generall 6 

Bailike errant to the Sberife and the whole Shire, as others are ober the bans Y. 270. els 5 S55 1 
Dred. Mis oath appointed by the ſtatute of 27 Eliz. is, that be thall beare him⸗ 
elke well for fo long as he ſhall continue in the office. It is neteſſary both fo 
the publick ſer vice and fo2 the indemnity of the Sberiffe that he be removeable ae 
bp the Sbertffe. ie 

Pet it is true that under-Mhertffes have been long in ufe, and experience i 8 
probes that manp Sheriffes cannot well execute it themlelves, ſo this point i. 
was reſolved, that be was a perlea under-theriffe, and fo the arreſt well made 
by him, and fo an eſcape upon it. 

Hert it was reſolved that a Sheritke in making an under-MHeritte did tmplt- 9 5 31°32: 
edly gibe him power to execute all the oꝛdinary Dffices of the Shertffe him Fars ö 
felfe, that might be transkerred by the law. As ferbing of proces, and execu ttt. ol 
ons, and the like. But he could not deale in a watt of Redifeifn, becauſe in 4 
that the Sheriffe is a Judge; nor in that cafe of the watt of waſte, where the Cle bo 42: 

Sheritke is commended to goe to the place waſted, becauſe it is perſonall uno 
the Sheriffe himſelfe; hereot it followes, that ita Sher iffe will make an under⸗ 8 
ſberiffe, provided that he (hall not ſerve erecutions above twenty pound, witb⸗ v 495 
out bis ſpeciall warrant, this pꝛoviſo will be void. Foz though he may cbule = 
not to make an under ⸗ſher iffe at all, oꝛ map make him at his will and fo remote ey. $0 
him whollp, pet he cannot leave bimannnder:fheriffe,and pet abrtoge his power Me 
no moze then the King may, in cafe of the Sbertffe himlelfe. Wut it was ſald Hate ay 6 
bere, that the cale here was not lo, That the reckraint of erecuttons, above kwen⸗ °° ined e 8° 
ty pound, grew not on the part of the Sheriffe, but on the part ok the under⸗ 
ſheriſke by his covenant, which might ſkand ko; good, notwithſtanding the 
repugnancie to bis Office; Asa Feofkee in kee limple, map bind bimſelfe to N. 4 ae 

the feoffo not to alien, though the feof€o2 cannot reſtraine him bimfelfe by con- 
dition, fo2 the repugnancie. Wut the covenant here was holden voyd as being“ ( 5 a? 1h 
agatnf law and Juſtice. Foz fince by being made ander-theriffe, he is lyable 403: fi 6% he 
bp law to execute all pꝛoces, he could no moze then fhe Sbertfte himſelke 1 8 15 1 
nant not to execute proces without anothers ſpeciall warrant; for that is to Covenants ne- 
deny oꝛ delap Juſtice: fo this being a cobenant againſt law, and being in the 1 7 void in Ne 
negative, needed no anſ wer at all as being boyd and no covenant in law. And l N N ie 
though it were not bold, pet the generall Plea of perfoꝛmance of all covenants 
twill ferbe in the cafe of a negative covenant, Ten quære de ceo. 12 * 
i g q 


=o ¥ 


14 A Cafe of Burgeffes 5 


of Parliament. 


J. Apes Je. : But it was reſolved though this covenant were void in law, pet the Bond 
4. Coe Nec a, was good foz the reſt of fhe covenants agreeable to law. And difference was 
oz taken between a bond made voyd bp fatute and bp Common law; for upon 
the ffatute of 23 H. 6. ika Shbertfke will take a bond fora point agatntt that 

This Covenant la , and alſo foꝛ a due debt, the whole bond is vold, for the letter of the tatute 
isin effect not {§ ſo, fora ſfatute is 9 ſtr ict law, but the common law doth divide according to 
co ſuftereſeaps. common reaton, and having made that votd that is agains law, lets the rel 

& ftand as is 14 H. 8. fo. 15. 

Mereok it followeth that tf the Covenant for Ditcharge of elcapes (ur ſapra) 

0 ; ben on ‘gy, were good in law and broker, that then the plaintife ought to habe Judgement, 
ee 1 — and it was agreed, that tf a man will take a bond fo be ſaved harmeleſſe of 


ſuffer ing one to haveeſcaped oz fo2 enlarg ing of him out of pꝛiſon againſt the law. 

Bonds to fave that theſe bonds are void. And ſo are the cafes ef Dive and Manning tn Plo. 

e Beot and the caſe of Thower and Wherſtone Mich. 2 & 3 Ph. & Mar, Dyer 118. and 
gel auff. to ts the cafe of 2 H. 4. fo. 9. fo2 the Withernam. 

Pe- aS 5c 4) 4 But this cafe is cleane otherwiſe aud was refolved bp the whole court, fo 


4 = „be lawfull fo2 the Sberiffe to fake bond of bis under: theritfe, fo difchargeand 


fers his authoxitp unfo him, it is reaſon be take ſecurity of him ko perfozms 
All jucklpand kaithfullp to bimfelfe and others, and there is nothing done oz 
intended againſt law, for there is no latofoll permiſlion of any to efcape als 


bn the party that takes the bond upon confidence of that ſecurtty. But here 
the beſt performance of the covenant is, that no efcape be ſuffered. And the 
next, that it any be ſuſfered, that then be ‘fatiefie the parfp as is jut, that the 


ed. a . 3. Spheriffe take no loſſe. It was alſo reſolved, that the Sberifte in this cafe 


o 5.242 Was not bound, either to give notice to the under cheriſfe of the elcape 03 to 
| ea ieee: make requeſt for diſcharge, forthe covenant bath no ſuch thing, but binds h 
5 7 19 1 to diſcharge at his perill. And J was of opinton, that tf the covenant had 


e buhere one is not been again law for the erecnttens above twenty pound, and that the barre 
i bound to doe had been inſufftetent, becauſe it did not plead {pectallp to that negative cove⸗ 


: bene cae the platntife could not have had Judgement; for though the action were well 
oF . * : brought upon the obligatton alone, pet when it appeareth that the condition 
20. 0. 2 55 3 2 9 twas for performance of covenants, now there can be no cauſe ok acton withont 

ome covenant bꝛoken. And obſerve well Tilly and Woodlyes Caſe 7 E. 4. 


4 a 272 Zi 2 Atbis purpole, that tf it doth appeare to the Court, that the plaintife ha 5 b 


iC 1 85 5 a6 caufe of action, he ſball never hate Judgement, 1 bg naval 0 
5 , „ one of the Defendants. bale * 
229: P ies 
ey . n e Ga Cafe of Burge/fes of 8 g 5 ph 
3 
ree: 8. cap 23 4 N Laue Townes in Ireland were averted into new Woꝛouabes, and potner 


7 . gece given them to elet and fend Wurgelles into the Parliament, all in 


Ging of them. ( kuns thus, Statuimis, ordinamus G. declaramus pen prafentes, that the 

„ak Dungannon ſhall be fo ever a free Borough, and that within the! 
% Borough, there Mall be a body Corporate and Politicke conſiſting on 
: e Provo, Twelve Free Burgeſſes and Communaltp,and that the Inbabl 

4 hall be a body Corporate by the name of Pꝛovoſt, Free Wargelles and fame 

„ cc munalfp ot the Bozeugh of Dungannon, and map bp that name ſue and be 

My c ſued, purchaſe and alten dc. And then followeth this clauſe. Et quod 775 
* << prefati Prepoſit. & liberi Burgenfes Burgi predict & ſucce ſſores ſui impe r petuum 


ct 
& 


ec Habe ant plenam poteſfatem & Authoritat em Eligendi mittendi G retur 

te duos diferetos & idoneos vires ad inferviendum &. Attendendum in quolib. 

c liamento ia dicto regno noftra Hibernia impofter. tenend. And fo a 

give him power ke treat and give voyce in Parliament, as other 5 : 
8 


ready done oz to be done. As in the other caſe where the fault ts committed 


an Act by want, that pet if the replication were naugbt and aligned no ſufkicient breach,” 


fave him harmeleſle of efcapes upon arreſts made by himſelfe; for fince he tranl⸗ 


=" 


4 forme ofele. lie forme, whereof fo example, F a2 the Tobone of Dungannon the La ‘ 


Huttons Cafe. 75 
Quare Imped. 
ce Of anp other ancient Bozough, either in Ireland o2 England, have uſed to 
doe, and upon doubt conceived, whether that forme had lufftciently enabled 
this and the rect of the new Woꝛoughes to fend Burgeſſes, tt was referred to 
all the Judges, and it was relol bed by them all but two, that it was ſufficſent. 
The objection was, that the Coꝛpozation being pꝛovoſt free Burgelles and 
communalty, this liberty e2 patbtlege was neither grented to them no2 paſced 
bp the woꝛzd of grant though indefinite, not faping to whom, for then the grant 
mutt fettle in the body capable of a grant by application of law, though it were 
not fo laid directly. Pit e 
But it was anſwered two tapes firſt, that the King might by bis letters + feu ga: te [e:124; 
Patents ozdaine, that from a Towne not corporate, chould come Wurgeſſes 
to be cholen by the inhabitants, and ſo is the cafe of manp Wozonghes and 
Townes in England, that have Burgeſſes by pꝛeſcription, that never were 
incozpozate, and therefore this liberty could not commence by grant but by 
oꝛdinance, as the Ring map erect a Fatre, oz a Parket, a Warren, Parke, 
Forel, Chale, Piſcarp, oz the like, by Ozdinance without granting it unto g N 
anp. ine e oe 
Whe other anfwer was, that when there was a Corporation made bp the 2 e es 3 
29! 2 dual. 0 


Charter, and by the lame an Oꝛdinance that the Pꝛovoſt and Burgeſſes ones ge ; 
ip thonld chuſe dc. the lato thall bel this pꝛivilege in the whole Corporation / VAG, Fe@: a . 

in point of Intereſt, though the execution ok it be committed to fome perſons⸗ 
members of the fame Coꝛpoꝛatton. ‘ah i a * on 


Huttons Cafe. Quare Imped. 8 eta 
St Timothy Hutton nought | Quare Imped. before the Judges of Lanca- Pease gn 8 76 5 
iter, andthe truth of the cafe was thus; that he had pꝛeſented one Rowth les ifthe 82 Ga e N 
bis Clerke fo the Bichop of Chefter being o2dtnarp, who refuled bis Clerke, Se e 9 
ce AND thereupon he complained to the Archbichop of Bozk, who lent a Monition e i cue 
« fo the Biſhop fo receive the Clerke within a time, 02 elſe to appeare befoze flitution ie mia, 
cc him and anfwer, Who did neither: and thereupon the Archbichop did receive a . 
ce the Clerke and inſtittuted him, and by bis warrant he was alſo induced. „ 
„ Pow the Withop and one Kinga great Scholar, pꝛeſented by the bing, 8. w. 
cee ſued in the Delegates, ſuppaſing that the inſtitution by the Archbihop 
cc Was vold, and by conlequence, meant to a void the inductton foo, as being N il 
cc Without warrant, whereo the reafon was, becanfe the Archbichop did in⸗ ( 2 Ee 2: 
ce ttute, ac. bere at London being here in Parliament time, And they pꝛe⸗ “a 
ce fended that theſe Ads of his being then out of the O iotelle wers nullittes: 
Apberenpon Serjeant Hutton pꝛaped a pzohibition, and this Court toas C4, BOS: 
ok opinion, that this ſuit ought to be pꝛohibited, fo2 fince by tnductton which ts 22 9 
a tempoꝛall Ad, and trpable bp tempozall law, the Church is fall, it ts not to 5 2255 a 3%: 
be avoided, but by a ſuit of Quare imped. oz the like at the Common law. and / “529: : 
not to be undermined bp alleaging inlufficieneie in the inſtitution in the court 
Etcleſtackicall, for that map come in queckton upon the tryall of the induckton 
at the common law, which will not be good ik the inſkitutlon were not good, Void: 
whereupon it was granted. But ik this courſe might be admitted, they might 
abotd all plenarttes in the Eccleſtaſticall Court, 02 queſtion them at leaſt ups 
on quarrell to the inſtitutton. But it was ſald to Serjeant Hutton that he 
could not pꝛay his pꝛohtbitton in refpect of his Quare Imped. hanging, becanfe 
of his owne ſhewing the Dare Imped. matt abate, foꝛ the Church is full of his 
pzelentatton, but be mut make bis lurmile, that the Church being fall (xe = As. 317: 
pra) that they feeke (ut ſupra) without mention of the Qxare Imped, And ae 
though this advoulon and Church were in the County of Lancaſter and the 5 oe P ul 
Quare Imped. thereto be brought, and not here: and there alſo a Prohibition Coins op 
might be bad; pet the opinion was, that this Prohibition might be granted allo Lancaſter. 
in this Court, becanſe the title of the advouſon is not hereby queſt ioned, but the 2 . 346; 7 ae 
intrulton upon the common aw, (thereof this Court bath generall cate) F 


180 7 Read ver g 
n Hale. 8 


— — 


de muſtremit o Court; that the Archdeacon cannot in ſuch cafe balk his oꝛdinary, and fend the 


ttb abet Gout. > sare ttimedfateiy into the Arthes: kor he hath no power to give a Court, but 

to remit his owne Cotict, and to leave it to the Hept ; tog fince his power us 
derided rom the Bichop fo whom he ts fabowwtnate; he muſt yeeld tt to him of 
whom he rere ved tt, and it was ſatd, that fo tt had been ruled heretoloze. 
„ ee, Read verſus Hue. 
0 Ig Read bꝛought a Replevin againſt Leonard Hawke fo; taking of bis 
a 


N K 
¢ 


Bee , DIAS pleg. qubigſqus, Ge. unde diois q uod deterioracus eff, & dumpumm habet 


tete eum peprinentins im Torting pred. ande pred. laces in quo, Gres eft pargella 
wt Gleba Ecelefie ‘pred, in Dumiuitb ſuo; de Jeotis in jure ejuſilem Eeclefiage ie 


in 


Doctor fames 9 Rich verſ.o 17 
his Gaſe. 8 Miieeland. © 


JJ v . . —-—. nineatrnasshchetas 4 

inde ſeiſitus dis ante captionem, cy demiſit præfato Wo. Affead pred. duus acras : 2,6 9k Y > MD 

terrehabend. ab eodem die per quinquè annos tanc prox, fequen Quel Wm. de- eA ~~ 

mife ouſtre al. defend. & iffint avow pur damage feaſant & petit returnum eorun- e AS 

dem averiorum, Gc. Ideo conte ſſum eft quod pred. Ioh. Aftead habeat returnum (Rie 7 

averiorum pred. Gc. Et pred. fobannes Dimmocke in miſericondid. 1 
Wut pet it is true that fome declarattons in Replevins are found without 

any other place and abo wies and other pleas made upon them without Demur⸗ 

rex oꝛ exceptton to that point, and then they are good enough, 


Doctor Iamess Cafe. 
Tr Ao. 2.313: 314: 


0 a pe John More moped this cafe, That whereas the WD tocetfe ok the Sta. 23 H. 8. 

cc AD IBithop of Witichelter div extend et delle to ehe Woroush ol Souchwarke a : 
4e as part of the County of Surry, that Poctoꝛ James Judge of the audtence Mich. An. 19% „ 
c okthe Archbichop of Canterbury did of late ule fo keep Court ſomettmes 1155 1 : 9 

ee in Southwarke, and cite men thither from the remoteſt parts of the D toceffe where one Ee⸗ 

cc Of Wincheltet;tbetng ſometimes Co miles, And that kart ik kbeß keep clefiafticall 
cc not their day and houre of appearance, they were epcoitimuintcdter, and themCouedagndes ; 
cc contd not be abfolved except then would peeld to thetrantmnftting of their tanfe Fer fe HS OF 
ce int the Archbiſhops Court, whereby the fatufe of 23 H. 8. cap. o. was ne 11 5:10 ue. > 
ceterip illuded, and thts be moved alwell in the bebalfe of the Wichop of Win „ gt 
«ce cheſter, ag of the parties cited, and pꝛayed a pꝛobibttio. eee 
ce Uhereupon, on the part ok the Archbtchop it was anfinered, that no ſuß 

ce Ark of kranſmitting was uled, but it was true that ſuch Courts had been 

ce kept in Southwark bp the ſpace of 40 pears and better, and that, by law then 

<c might be kept; fo2 the Archbiſhop map ſit in any D toceſſe ok his obone Bo: 
ce Vince, and may heave caules ariſing within that D toteſſe by his pꝛerogaa: 
“ec Efe, for he bath a concurring jurisdinion with the tnferfour Oꝛdinar vr — 
e but he cannot call tzem out of the D toceſſe bp reafon ok the ald ſkatute of . „„ „ 
4% 23 H. S. cap. ꝙ. And lo the L ichop ol Wincheſter had no wꝛong, and the pee na * > 


9s 


seis 


e had no hurt, and he is not called out cf his Dioceſſe. Whereupon it was : 
ankwered bp the Court, that: firk the trantmitting of cauſes (ut ſupra) was jul 0 re 
expeſſelg againſt the fatd ſcatute of 23 H. 9. Pert, that the party in this cate vonn 

bath a kinde of tong. Koz wohereas the Biſhop of Winchefter himlelke would 


8 
® 


not dꝛaw the people out of the heart ot the Dioteſſe where he lives biméelfe, ~~ Ne 9 1 
the Archbiſhops officers would dam them thither as moze tommodlous os? 
them it it were permitted. Besides it depꝛibes the ſubject ol an appeale which ed  e 


he Mould have had, t the cauſe had begun with the inter tour Oꝛdinarz. 


1 2 i 


ar 
t 


And though the controverfie concerning the juris dickton be between fptrt-. 25 775 2 


ktuall perfons, pet the Ring is the indifferent Arbitratoz in all jurisdictons . . G. 
alwwell ſpirituall as tempozall, and that is A0 or his Crown fo aul e yes 

to them, that is, to declare their bounds. And it hath berekotoze been held inn 
this Court, that the ſuppoſed concurrent jurtsdickton that, the Archbiſbop o 
Carithrbiry is ſuppoled to have in the inter lour D koceſſe was not as he was 
Archbichop, but as he was Legatus natus to the Pope, foz the Archbithop 1 


Nn 


mem other Ozdinarte 


8 8 iA x} 
d e aa), * 2 8 1 Nl ATS Mab stag arn) eee ars N25 
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ee eee e et eee enn lee eee Me e d oo 

4 1 0 hn Rich brought aw Action upon the caſe againck Arthur Kneeland in Lodon, 
die 1 2 5 Regis, and declared that whereas the fatd Kneeland was the twen⸗ 5 981 f 
cc ty Dap Of Jannuary in the ninth peare ofthe ding, and ene bad besit / 4 g 
R 15 i aa fre. 


| 38 siege verl. C Woolaflon 3 Mooreverlin 
i LT etherton. verſ. Webb. S % 


1. — —T—...:᷑̃ :——.;r̃ —᷑̃ ſn— . — ———pů p — p ——ů ů —̃̃̃ [ —ͤ— ——— —— 
g palm. $23: a common Bopman to carry goods by water foꝛ bir from London to Milton 
1 f. i, pion againſt (c in Kent, and from ttence to London, and where by the cuſtome of England, 
e gg, amen cc ſuch Carriers ought to keep the goods delivered to them to be carried lafelp, 
| | af >3: f i l ſo as they ſhould not be lott by the default of them oz their ſer vants, that he 
1 goods fo™ „ had delivered to the Defendant the fame twenty day ef January a Poztman⸗ 

1 ec feau with 50 l. in it to be carried ac. for which he ga ve him two pence, the fame 
0 4e 20 Dap of January, and that the sefendant bad ſuffered the goods to be lof, 
lI ce thꝛough dekault of him and his ſervants, upon the 25 of the fame January the de- 
i} ce fendant pleadeth that the plainttfe the 21 of the fame January did diſcharge him 
ö cc ok the keeping of them, which the platntife traverſed in law and the delendant 
i e Demurred. Mota, he pleads no diſcharge of the carrying: alſo the defendant bp 
f ' cc demurrer in law conkeſleth that there was no diſcharge, of the carring, and it 
ik « Was adjudged fo2 the plaintife. And now in the Excheguer Chamber upon a 
iz 3.7 : wit of erroz the judgement ts affirmed, and it was reſolved that though it 
| was laid as a cuſtome of the Realme, pet indeed it is Common law. 


i ) | . ; Debt, 2 [re 5 @BE: ° 4 8 a 
se get 5 „ C ros gripe en eg verfus. Tetberton. le 2 133: So al 
22 Micha Jas: « V N 7 iliam Loggin brought an action of debt of 30 pound againt William 
By 2 B. R. Rot. 626. ce 
. 455 ite tire 5205 libris, the defendant demurred in law, luppoſing the obligation vold. And it 
1%. 11 Ata 


| 
1 
b 


hy 11 cc was adjudged good foꝛ 30 pound, and now upon a wit of erroz in the Grebe- 
r e quer Chamber the judgement was affirmed, Yot.r25: me 
ie, jf A 1 N ven 19 
12 - Aſſi fit. 5 1555 i ool rſus. Webb. 190 e 
a e Jae YE ege Weoolafton ve i 


. . Tach. cc Hae Woolaſton brought an aſſumpfit again! Edmond Webb, and des 
(0 


Gan Atfuro6tice „ «the plaintife the 28 day of Auguſt 1610. had given day fo the Defendant for 
[Wateh. 219: ree cc kendant did aflame to pap it him the ſame 9 Dap, and upon iſſue non afemppe 

| ol further day, cc ik Was found fo2 the plaintite, and damages given. Pow it was afligned 
52 edel dee of, fozertor, becaufe it was not feted. for what the defendant was indebted. 
Ee ea ey: Not the sudgement was alkitmed. on the debt was not in quetEton, ag keit 
ag „% gad been an oꝛdinarp indebitatus aſſumpſit where the debt it felfe is the only ton⸗ 
e e. 963: ſideration ot the pꝛomtile, for there it matt appeare to the Court, but here it 
ORR: cd, tab. is the dap given, that is the expꝛeſſe conſideration. And though it be true that 
„ 4. 40. E- vo: there mutt alfo be a debt, vet tyis is allowed in the pꝛomile being aduall, and 


18 254 me eee 


alſo found bp tmplicatton in the verdi. ; ne 
„ She as Se ere ae it ae 
EN Good Reed boas Moore verſus Iohm Mufgrave "ea 


0 G. ggg: ad 20e f Homas Moore debitor le Roy fuit plt. in ejectione firme per quo minus iu 
big 09, Excheg. Alone ce 1 Leftheq. verſus pohannem Mulgrave defend. & ęount. q. un. W. Moore 
a: pe 1 erg Mali Anno Io Regis nunc ad Clergill in Com. Cumbria leafed al dit Thomas 
i pone ee appurtenances in Clergill pred. habend. del Feaft jour del Annunciation del blelfed 
. mitation of ee virgin S. Mary Donques darreine paſſe pur viginti un aunis eætunt prochein 
: theTerme. „ enfuunt & le ejectnent eft allege a eſtre le dit ¶ Mui 10 Regis Sur rien culpa- 
f cc ble trove fuit udeſpecifll verdil 4 ceo . One devant le dit 

«cle dit W. Moore flit feifie del dits terres in fee & fic feifit. le dit I le dit 5 
= « die Maii 10. Reg. fupraditt fiſt un Indenture del leaſe al dit Thomas Moore 
IY 4c le pit. le quel eft trove in hec verba, [[s« demiſit tenementa pred. babend. le 
« dit meat ou tenement, ove les apurtenances from the feaſt of the Annunciation 
of the Virgin Mary laſt paſt, for and during the terme of 21 yeares next in- 
« ſuing the date hereof fully to be compleat and ended. Per force de que le 
te plant, fuit poſſeſſe tanq; fuit eject. per le defend. le dit Maii 10 Rega, Aes 
f gue! 


* 
11 


: 


Tetherton, and upon Oper of the Obligation, it was in erigintata 


clared that whereas Webb did owe him 30 pound in confideration that 
e papment of the fame money untili the 9 of October following. That the de⸗ 


e Moore le plt. un meaſe go. acr. terre 20. aer. pree &. 5 o acre paſtur ode ler 


. 


Fitzbughes 2 Parker verſ. 19 
22 C 
: Caſe. 5 Keneday. S 5 
& quel ‘fur tout le matter le defend. fuit culp. del treſpas & ejectment en le Count By, 429 65 


<< mencon,ils ceoreferre al Court. 
le leas trove per le Jurie accord ove le leas mencon. 


Exq. le queftion fuit, fi 


22 
in le count per un terme d ans on ne my ed qᷓ. le leas per count fuit un leas fait 3 a 
Mai To. Reg. habendum de lefeaft a’ annunciation donques darreine paſſe pur 2.1 ts 
ans extunc{cil. del dit feaft d annunciation prochein enfwant. Quer dec’ cafe. Mes le . ' 


leas trove per le Iurie fuit un leas fait le dit 5 Maii 10 Regis per Indenture geren 

dat. 5. Mali Anno 10 Regis habendum de fefto annunciationis beate Marie wir- N 
gins tunc ult. preterito pro term. viginti units annor. prox. fequen, dat. dictæ Inde n- Sty 6. 11%: 110 
ture. It was adjudged for the Plaintife in the Exchequer, and now affirmed by 
the opinion of the Chiefe Juſtice and my ſelfe, by the Lord Chancellor and 1 
Treafurer, e 


Judgements, 44 


ot @ 39 


Fitzbughes Cafe. 7 Ounces 


. Bridge de, Gc. gen. &. Francifca uxor efits alias dick. Franciſca Nlich 3 & 4 Fl.. % 
Ritzhugh de Gc. gen. ſumm. fuer ad reſpond. Nichol. Fitzhugh gen. de pla- „ gee 
cito quod reddant ei offi genta libras quas ei debent & injuſte detinent, (ec. Et ae ater soit 
unde, & c. Et count fur obligation fait per femme dun folafuit. Quando, Gc Et on Saen Sem 
Petunt auditum fcriptt pred. & eis legitur in hac verbae Noverint univerſi per for octoginta. 18 
prefentes me Franciſcum Fitzhugh de Goodwick in Com. Bed. gen. teneri & 1 153 
firmiter obligari Nicholas Fitzhugh de Eatog in dicto com. gen. in octogint. lioris as: 01 eg: 
bona & legalis moneta Anglia folvewd. eidem Nicholas aut ſuo certo Attornato a ae 
welexecutoribusfursin Fefto S. Mich Archangeli prox, futuro. Ad quam qui- 
dem ſolutionem bene & fideliter faciend. Obligo me, heredes, eæecutores &. Adm. 
meos firmiter per preſentes ſigillo meo ſigillat. dat. vice ſimo tertio die Novemb. 
Anno fegnor. Phi. & Marie Dei gratia Regis G Regine Angliæ, Hiſpanie, Fran- 
cia, utriiſque Cicilie, Ieruſ. & Hibernia, Fidei defenſor. Archidac. de Auſtria, 
Duc. Burgundie, Mediolan, Brabantia, Comitum Hauſbury, Flandrie &. Tyroll 
quarto &. quinto, quo leo & audito tidem Edw. et Francifca petunt Pudicium de 
brevi & narr. pred, quia dicunt quod pred. N. per br. & Nurrationem ſuam pred. 
Suppom quod pred. E. & F. debent prefato N. ottigest. libras quas eidem N. red- 
derent, ubi revera non habetur aliquod tale verbum in fcripto pred. continent && 
Warrantizans hoc verbum in br. & narratione pred, ſpeciſicat. viz, octogint. G- 
in eodem ſeripto obligatorio pred. hes duo verba, vis, offi genta ſunt ſeript. et con- 
rent. Que quidem duo verba oltigenta nullam habent in fe ſignificationem de ali 
qua ſumma certa, icq; br. G. narratio pred. nos warrantizant de &. fuper ſcript. 
pred. per prefat. N. hic in Curia probat, Per quod iidem E. G. F. petunt Pudicium, | 
a & de breve & narr. pred Gc. Et quia pred. N. exceptionem pred, q. pen inſpecti- 
onem brevis narr. & ſeript. pred. Cur, hic fatis conftat non dedicit,ideoconceffum ‘i 
eft pred. N. nibil capiat per billam ſuam, fed fit in mifericordia pro fulſo clamore fo. 1: 
fuo Gc. Et quod pred. E. et Fy eant inde fine die Gc. Conceſſum eft etiam quo!!! 
pred. E. et F. recuperent verfus prefat. N. dampna (ua occafione premifforum ad 
tempus eiſdem E. et. F. per difcretionem Iuſtitiariurum ad requiſitionem ſuam pro 
mſſes et cuſtagiis ſuis in ea parte ſuſtentat. iurta formam flat. &c. per Curiam his 
adjudicat. a i ö 


ct | Parker verſus Keitedaj.. . Obligation 

ih peda hs) 1 ö ö mk. Gro: 

Bk N per Parker verſs Keneday, et fa femme fur deux obligations an de Tr. 6. lac. Rot. 
N50. J. et Lauter de 40. lib. defendens petit auditum pred. primi ſcripti et 8 br. 

ei legitur in hc verba, Noverint Cc. in ſeſſanta libris Ge. quoad pred. 60. lib. e oe 

de prad. 100. lib. defendens demurre et quoad alteram obligationem non eft fatkum Pe x VT! bay itl 

et ladicium [ur demurrer pro quer. . eres: oF “Pe 


gy 3 | Mafdame 


20 Maſdame @ Sir Henry Roll verſ. 9 ‘ 
verſ. Tolly.C Sir Robert Osborne. 8 
. Obligation. Mafdame verſus Jolly. . 
72 Pe, 330 
f , Fil. o. lac. RoE Arr. per Maſſam ver(us Jolly, fur bond pro 60. lib. defendens petit audituns 
la. 4.19: 1830. ſeripti Gc. et ei legitur G. Noverint Gc. im fexagintis libris foe et ie ceo 
„ ß,, Demurrer et Iudicium pro quer, 


Sir Henry Roll the younger Knight a8 1 9 55 i: 


Warrant. Chart. 


Mine, daß gay: 
75 2 9% Tring Tac. 8 Henry Roll the pounger Knight bzought a Warrantia Charte again 
5 Ror, 2205. 1 Sir Robert Osborne and Margaret his Wife, that they ſwould warrank 


1 . cc ol paſture in Kill-marſn, and declared that Robert Osborne, Margaret, and 
Scie cone John Gobert did lebpa fine, an. 2, of the i ing unto the fato Henry Roll 
pet A ora ofthe laid Tenements, inter alia bp the name of the manoz of Kill-marih, 
yo vey The learns” << And divers other quanttttes of lands, and by that fine Robert Osborne and 
Charte and ef (Margaret did grant for them and the betres of Robert, that they Mould war⸗ 
e warranticsge- 4 rant the Panoz and other the premities fo the ſatd Henry and bis betres 
~~ nerall at large. 4 againtt him and bis betres, and against all men; which fineas to the Pel⸗ 
. i ce fuage and lands in quettion was fo the ule of Henry Roll and his helregs, 
15 e c und then ſhewes that he being fo ſeiſed, one Ralph Perne did implead him 
cc bp wꝛit of Entrie fur diſſeixin in le Per in the common Pleas, for the honſe 
Non. ſenſe. 4 and lands in queſkton (but Doth not fell otherwiſe when) banging, tobich — 
<e plea Henry Roll required the ſaid Robert and Margaret to Warrant unto 
4e him the laid Meſluage and lands in queſt ton, oꝛ to miniſter unto him a Plea 
ce in barve of the fain actton, which to dos they refuſed to his demmage or ond 

6e rie pound. 
« To this the defendant pleaded; contesting the fine, warrantte, and ate, nee 
<< further lattb, that Henry Roll being leiſed of the tenements in queftion bp — 


of November, in the fecond peare of the Bing, did fuea wait of entrie in 
ce {he Poſt, againſk the ſaid Henry Roll of the fatd Peſſuage, and — 


At Which day the demandants, and the ſaid Henry Roll ad tunc tenens libe 

<< Maneriorum ec. exiſtent did appeare, And the Wait was returned, and tha 

4 demandants declared and Demanded all fhe manors, ac. And Henry Roll 

! cc fhe tenant called to warranty Robert Osborne ikntgbf, without faping pi 
„Robert Osborne, and be the common vouchee. And fo the recovery pad 
ce NDA watt of ſeiſin of all the Panoꝛs dc. And that the fame recovery as 

«c fhe Pelluage and lands in queſtion, was to the ule of Sir Henry Roll 


cc one Katherine Hafelwood, then to the uſe of her for life, and after to the uſe 
ce ok anp other woman that he Could marry, and then to the ule ofthe 


cc nother, and then to the uſe of ſuch perfon as ſhould be beire male, of the body 


ehe uſe ol Henry Roll, Father of the ſald Henry the platatife, and averres 
« that Henry the plaintite, ts pet alive and fo demands Judgement of the 


* : 6 fopned. 
V3 will handle this cate fo as beſides the points concluding, J will bp. be 
Blat tr de Wap diſcude all incidents to a weit of warranty of Charters. 
wart. Cb. cap. The cafe is rare and of impoztance, for a ſuit is pugna civilss, thereof Bracton 
ult. ſpeakes pretily, tractatu de warrantiis charts capitulo ultimo: ficut actores ar- 
mantun 


1 bug 7 1 „cs unto him one Pelluage, fozty Acres of Meadow, and feven hundzed Acres 


e queſkton, inter alia per nomina Maneriorum Kilmarfh @¢. retor. xv, alan; : 


cc fore of his body by Katherine Hafelwood, and fo to the tenth, one alter a. 


_North. Sir Robert Osborne. ae 


«c force of the laid fine, that one William Gibbs and Thomas Stephens Gfquires, 
e befoge the purchaſe of this wit of Warrantia Charte, ſcil. the ſeventh dap 


fog 
ce his life, and alter his deteaſe ik a marriage ſhould be had between bim am * 


<< Of the laid Henry Roll, and the beires males, ok his body, and alter to 


cc uctton, and the platntife thereupon demurres in law, and ſo the demurrer 8 i 


1 
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Sir Henry Roll verſ. 2 21 
Sir Robert Osborne. 


mantur attionibus et quaſi gladiis accinguntur, ita res muniuntur exceptionibus et f 2 
_ defenduntur quafi Clypeis. 
The writ of warrantie of Charters, as to the firing of the warrantie, and 
binding the polleſtion of the warrantoz, is either pꝛobtſionall oz remediall. 
The firſt is in cafe of feare and pꝛoviſton. 

The ſecond in cafe of loſſe already ſuffered and to be recompenſed by value 
per excambium, as Bracton ſpeakes. 8 5 " <a 
A hold therefore firtk that nothing appeares in the Count in the principal 11 
Caule, but that the plainttfe ought fo have Judgement. ö 

A hold againe that upon the barre conkeſſed by the plaintike demurred Judg⸗ 8 
ment is to be giben againſt the plaintike. 
A writ and Count in à Warrantia Charte muſt have foure points compleat in 


ov - 


them, that is to fap, avo) ene 
; FE, be that bzings it mult be fenant of the land, the day of the wzit pur⸗ Point. 1, 
chaſed. . 


It mutt be by a conveyance, whereby the land whereimko the warrantie is point. 2 
annexred muſt pale, o2 at the leat tk right be releaſed, oz confirmation made 
1 warrantte, be mu be Tenant of the land to whom it is made in war⸗ 
rant ie. 

This tort mut be brought hanging the pꝛintipall Plea. 72-/3. 2. Point. 22 

It mutt conta ine the ſpectalty of the warrantie and lien. Point. 4. f 
All theſe parts this wett and Count doth containe, and pet being thele rules N 
receive dictincktons, J will explaine them, that it map appeare how they Mand 
with their diſt inctions. 

And as to the firſt point. g 

The plaintike is made tenant ok the land in demealne, for ok that there Hath Ezplanation 
been great queſkton whether the vouchee oz dekendant in the Warrantia Charte ofthe 1. points 
that hath a warrantte over, map habe a Warrantia Charte, whereof I make the f 
_ Fefolution upon all the bookes thus. That it ts a good Plea in the War rantia f. e V 
Charte that the plaintife was not tenant ok the land the day ol the waif pur- Ge: pio: 
chaſed, and fo are the bookes of the 24 E. 3. 25. 7 E. 4. 12 & 17 E. 3. 44,16 H. : : 
3. F. Garrantie des Charters 29 Bratton tractatu de zvarrautiis Charte 18. Thus 
in M arrantia Charte defendens poteft excipere quod querens non tenet terram de 
qua petit Marrantiam. ; a : 

But tt ſeemes to be a Plea but pri facie, for fo it is allowed alfo7 H. 4. 18. i 
And pet it is concluded that the bouchee may habe the wzit, when he cannot Ae: “10: 
vbouch, even as a fecond 02 third meane 102d, map habe a walt of meine al well 
as the Lenant in demeaſne, and ſo 3 E. 3. Fitz. warrantia Charte 4, the de⸗ 

kendant pleaded, that the platntife was not tenant the day of the wait and iilue 
upon it; Bat Pitz. abꝛidging the cafe fatth, that if he had pleaded himſelfe 
Tenant by voucher, the dap of the wꝛit purchaled, ik would have ſer ved, and a 

31 E. 3. Fitz. Warrantia Charte 22. in fine, Burton fatth, that the defendant 
in Warrantia Charte Hall have a wait of warranty of Charters over hanging 
the w2it againſt him, and reafon and Juſtice requires tt, fo2 fince this writ 
is fapplementarp in place of voucher where that cannot be had, therefore is this 
wit ac well to be allowed after altenatton as toucher is ailotved, fo2 altenatton 
cannot he imported unto follp, foꝛ as a man may vouch comming in as vouchee; 

lo ſince this Wꝛit as it is in naturs ok a voucher, is equallp to be allowed: And 

therefoze 41 E. 3. 7. tt the Cenant by the Cour teſie grant his eſtate with war⸗ alt : 

rantie unto I. S. and comes in as vouchee, he thatl' have atte of bim in reverfion, 8. W ee. | 

agg it he were Tenant in polleſtien and 43 E. 3. 23. Ik aCoparfner make a feotte- 

ment with warrantte, and comes in as à vouchee, be ſhall bave alde to deraigne 


the Warrantte paramount, as if be were in poſleſſton, but where tt hath been *. 
latd, that upon à releaſe oz confirmation with warrantte, a man cannot vouch, 

and therefore he hall have a warrankte ok Charters, 12 H. 7. 12. i i 8 ie tie 

It is cleave that as to him that warranted he map, 4 E. 2. Fitz. voucher, T . 

244. K II H. 4.11 H. 4. 19. 38 E, 3. 13. But the cauſe map be fo, a f . 

oe 8 maͤndan 


e 
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Sir Henry Roll verſ. 
Sir Robert Osborne. 


mandant map counter: plea the voucher, and then the fenant is detben to his war. 
rantie of Charters, for default of his boucher in Deed: And fe the booke 12 H. 7. 
is in that fenfe true, fox ik the defendant ſhould vouch as he map aga inſt the 
vouchee, and be counter⸗pleaded by fhe demandant, trulp hee ſhould loſe his 
land and the aide of voucher too, fo2 he were paſſed the requiring of a new {lea 
of the warrantoꝛ, when he had been by the voucher foe sa ate bekoze. 11 5 

As to the lecond point, lee 24. E. 3. where the platnttfe in warrantie ok 
Charters counted, that ine debe tnfeoffed him bp the Charter with 
warrantte the defendant pleaded views paſſa per le fait et Bratton trattatu de 
Warrantiacap. 9, Sec. 5. Excipere poteſt Warrantus quod licet Charta de Feoffu= 
mento fufficiens fuit tamen donum fuit infufficiens quia donatus nunquam habuit 
cifinam in vita donatoris, fed poft mortem {nam intruſit. 


Gods: 181: 72:8. 19k. Alſo 44 E. Fitz. Garr. Char, 18. upon a releaſe with warrantie pleaded, that the 


party to whom the releaſe was made, had nothing at the time of the releaſe made. 
And to the third point, the Register 158. affirmes that Rule, and ad⸗ 
deth. / julicium inde redditum fit, non valet hoc breve, But this matt be well 
under ſtood, fo2 clearelp it map be bzougbt bekoꝛe anp principall Plea, and atter 
the Plea take any other end then by Judgement o2 dilcontinuance and the like. 
And J am of opinion, that before executton, it map be brought ik the party 
praped: bis Nies in time, fo2 till execution, he is in ok the eſtate warranted: 
but i the erecutton be had, then the warrantte fatles with the eſtate. 1039 
To the fourth point, This wzit and Count ts in place not of the voucher, 
for this is general, but of the deraigning of the warrantle in cafe of a voncher, 
and pet in fome cafes tt thall not need to be fo {pectall as the deratgning, and 
therefoze ił a man bʒing a MWarrantia Charte upon a warrantie of land and Mall 
obtaine judgement, be ſhall uſe that Judgement affer koz rent demanded oz res 
cobered, tf the warrantie did extend unto the rent 31 E. 3. Fits. Garr, Chart. 22. 
And pet upon a voucher in like cafe it thould have been moze ſpectall the 


realon is apparent, koz the rent is demanded when be voucheth, but tt map be 
it was not fozeknowne that rent would be demanded when the wet of war⸗ 


rantie of Charters was brought, but ik it were, be ought fo declare ſpecially the 
rather, ił he cannot vouch in the principall plea of the rent, for there muſt be a 
meanes to diſcuſſe whether the rent in demand be to be warranted as a rent 
luſpended when the warrantie was made, fo as the land was warranted and 
dilcharged of rent. 
How, to the objections that bave been, 03 map be made againſt the Count. Bi 
F ivf, it map be objeded, that be makes the canfe ofacton, becanfe he was Y 


impleaded in a wzit of entrie ix le Per, in which action be map bouch, and then , 


by Fitz. N. br. 134.D. & I. tt map feeme he cannot babe this watt. To this I 
aͤnlwer that the wꝛit of entrie Je Per doth admit a voucher indeed, but that 
mutt be within the line; but the tit of entrie i /e Per in the declaration is lad 
generally and ſo might be in the Per by ſome other, and not by Osborne, and 
then by that means being depꝛived of voucher, he mull be admitted to this writ; 3 
fo3 fo it is pꝛobided by the Stat. of Weſtm. 1. cap. 29. expꝛelly. 5 

But mp plaine Anfwer ts, that the watt ‘of warrantie of Charters will lpe 
upon all actons reall, and map be bought either befoze oz hang ing thoſe aq ons 
though ea boucher lpe in the actions, and fo it is reſolved 9 E. 2. Fitz. warr, 
Char. 30,18 E. 3.42. Fitz. Garr. Chart. 8. though it be in a Formedon, this is 
beſt in the abzidgement, and 2 E. 3. fo. 6. in warrantie of Charters againſt 


_ .,. the bette, be pleads that the Formedon is hanging of the fame land, er non allocat ur, 


although be map rebut. 41 E. 3. of Garr. Char. 19. in Formedon, and Fitz. Nat. 
13 5. D. where bis woꝛds are, that a man ſhall babe a wzit of warrantle ot 
Charters, though he may vouch in the action that is bzought againſt him, and 
ik he recover and after lofe in the action wherein be voncheth, be ſhall have a 
wit of Habere facias ad valentiam within the peate alter a retovery in Mπτπentia 
Charta, and the reaſon of this is cleare, for be ſhall binde the land from the reſte 
of ifthe Warrantia Charte, (though he cannot pave erccution untill he 9 


U 


Sir Henry Roll vet ie av. 23 : 
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And upon the voucher he thall have it but from the time ok the voucher which 4 
map be delaped; And therefore J am of opinton, that be map bring tt even after 8 187: 
voncher, becanfe that action map be diſcontinued and fatle manp tapes, and 
fo the warrantte of Charters be neceſlary, and this reaſon is expꝛelly given both 
in 9 E. 2. and by Fitz. Nat. br. And Fitz, Na. br. in other places 135. A. muſt 
be underſtood that be muſt not relte upon this warrantte of Charters, but he 
muſt allo touch and requeſt Plea accozding to his cale, as he ſatd, 135. A. And & 94 
o is 19 E. 3. F. Gafty chres 9. 31 E. 3. F. Gafty chres 22. 18 E. 3. 42. F. Gaft yer 
ches &. beſt in the abꝛidgement as beloꝛe I have fatd, and it is bef foꝛ him thae o* os "ng 
is fo warrant, fo make entry of the plea that he tenders in the recoꝛd of the act ion 5 
in which he is to plead per Brian. 16 H. 7. 6. pet J fee not well how that tan 
be, fo2 both requeſt and tender are matter of fact. 
And thereupon another objeckton may be made that fince he ought to vouch object, 2. 
and bath not, he can have no benefit of warrautia chartæ. 
Lots ts already anfwered in part by the nature of the voucher in the len, 27° 
and alfe it appeares not that it was come fo farre as he might vouch, . i 
It it be objected that be bath latd that he did requett to habe a plea in barre O27. 3- : * 
miniſtred where the vonchee map plead in abatement as well as in barre as n 
an entrie of the demapdant fince the voucher: Foꝛ ik it were befoze, tt mut 
be pleaded by him to Wtozt the warrantte, becaule the tenant did not plead 
tt himſelke. 5 ' 
It is anfiwered that be counts that he did require tbe defendant fo warrant Surpluſage 
the land which is enough; And ſo is the booke of pꝛeſſdents, fo2 that tmpozts burts not in 
‘that be hall warrant according to the nature of the cafe bp voucher, tt he be 95 oe 
vouched, 02 other wiſe by plea, and therefore the adding of requeſt of plea in law g 
is forplafage. , b 3 
It ts excepten that he hath declared to his damage where no loffe appestes. Object 4. 8 
It is true that be Mal recover no damages but where he hath taken loffe by te · * JS 
coberp already had againſt him, 41 E. 3,73 E. 3. 21. & 18 B. 3. 42. F. Garr. Chart. op. 19 75 10 ll. 
8. and therefore he thall not have damage where the warrantte of Charters ts 
nought before the ad ion guia timet. And lo is 21 H. 6. 22. and therefore ff ft be 
pleaded by the defendant, that the plaintite is not impleaded, the platntife tall 6 
pꝛeſentiy have his Judgement, but no damages. Wat pet he chall declare to 5,5 
Damage according to the forme, Which is not range in manp cafes as in a Q. 
re Imped. foʒ the A ing. . F. 4a. f N f 
The lolle whereupon the platnttte map bate damage, is not onelp Where 
in the paincipall acto damages were rocovered againſt him as in an Alle 
oz the like; but alſo where the land hath been recovered onely, as in d For medon 
03 the like, 41 E. 3. F. Garr. Chaf. 19. 42 E. 3.7. 43 E. 3. 20. But pet the cafe of 
43 E. g. 20. is Inter Anomala, tor there the taſe was, that where one Charnell 
Dad made a warrantie againſt bimfelfe and his betres, and all others faing by bts 
kolluſton; upon a . Charte, it was found that the pꝛinctpali actton (e- 
don) was bought by his colluſton pet he could have no Damages, becanfe he had not 
lot the land, whereupon he had now brought a wꝛit of deceit upon the trouble 
and charge that he ſuffered by tolluſton and fait, and declared upon the verdi in 
the arr. Charte, finding the collafion as binding the dekendant koz that point. 
And fo becauſe the delendant could not dene that the Court gave judgement and 
20. damages. But note that this kozain actton is no ground fo? the like in 
other fatis ol warranties of Charters; foꝛ this particular warrantie grew upon 
à colluſion, which is nothing to offer warranties; and ſuch a practice bp collation 
Will beare an action without warrantte. he onelp ule of that cafe was, that 
der allo ed the verdict in ons action to be a convictton of tolluſton in another, 
which was hard enough. el rs es 
As to the objection made by my bꝛokher Nichols, that by the Count it ſelfe objec, 5. 
appeares the warrantte is loft, by kealon that thts part ofthe land is detlared 
upon the fine, to be to the ule ok the plaintike, and the ret call be intsnnded to 
he uſe ot tze delendant who made the warrantie. eee : 


é 


24 Sir Henn) Roll. verſ. 
Sir Robert Osborne:: 


FZ antiver it three wapes. 

* Anfwer, 1 If tet, that there canbe no inference touch ing thet nfe of the beau there 1s 
no mentton of it in the Count, but a meere omiffton, neither is there an caule 

that it could be holden conkelled and not denped, for it is in no fort within the 

count o2 the reaſon of it, which is todemand onelp warrant ie of this parcet of land 

Which was put in {ult in the wꝛit in the Per, fo there is no tauſe for this purpole 

to ſpeake of the reſt of the lands, faving the netelltty of the forme in pleading 

i ge: ‘pe 22 Piles fine 02 recoverp, which is a record which muſt be entire, whereas it it had 
| $n: 253. 2 oe 1 a feoffement, it might have been pleaded (oz this parcell of land only» 22 E. 


e . ee antwer is, that it appeares out of the barre: of Osborne, that the 

25 Whole Manor, cc. was demanded in the wzit of entry in the poſt agatnk the 
. platntife Str Henry Roll being tenant of it, and that he vonched of the whole, 
and judgement palled, which proved by the conteſkion of Osborne (that is, to 
tmpeach the warrantie) that he was fenant of all and ſo he mutt bine the ule 


i of all. 
fe. fre: Anſirer 3. Another antiwer is, That a warrantie map be ertinguiſhed indeed by refeofs . 
Ne. 877: gv. ment to him that warrants, but it is againſt nature fo fap, that anp thing 


e. 183: 871g. canbe extinguiched that never was, for here the cogniſoꝛ fhould make a 

ö Warrantte, provided that it wwonld be no warrantte os opd, fo the fame man 
that makes it thonld kill tt in the birth, therefore J hold it platne that 
the warrantie bohich ſeemeth literally inttre, thall by act ok the party, and 
, confructon ok the law be divided in this cafe, ſince it cannot take efter accoꝝ- 
ding to the entire wozd: as ik J inleoffe H. of 100 acres in lee to the ule of 


„ dne is clearely divided by the meaning agatntt the letter for tbe ‘wacrantie los 10 
8 8. 76. 70 ; 1155 as is to the ale of the feoffor himſelfe and his heires tbat noth warrank 
rs ae eb ints ae 1 fooke effect, and when it is divided to two, that word that feemed enttre 
‘att e firtt,ts tobetaken reddendo ſingula fingulis ; for this purpole, the cafe of 
the Lozd Dacres 26 Eliz. was relolved thus, William A oꝛd Dacres made a deed of 
Leoffement of lands in divers Counties dated 15 Oct. 4. Maris upon ton⸗ 


“4 ‘Alter the vate of that deed, and it was reſolbed, that tt William L ozd Dacres 
e e did make his feoffement, but ok part⸗ Within bez o dapes, the condltion 
Was not bꝛoken though all were not recond ed within the 20 dayes actoꝛding 
to the lekter ol the condition which is intire as the warrantte, the reaſon was, 
betaule it was bis ofpne fault, that it was not conveped, without which it could 
not be reconbeped, and therefore. the letter was abzidged the condition being 
tatzen that be (ould reconbep fo much as was ton veyed. But now the taſe — f 
ding thus upon the plaintites declaration, all the impediments. arte upon t 
Plea of the. defendank, Which is conteſled bp fhe demurker Dat of which ar 
l kbele points 3 d Bagi{ads 
5 1 That the, plalntlte baving the toot ane sonvepen ant bi ‘fie with 
1 krom Osborne. sore u nt Un 
hive divided the land. 6 eee 
bite be bath divided and changed the eftate: beef? 
11 1 bie bath done, te bp. common, recovery, by inbicd luer toat come nae 
e poſt. 6 
infos be bath bouched . once already in tbat common rote, ea : 
fo bath bad recompence oz pollibtlity of it by Judgement, eu 12 
This p 111 is, to be under ſtood ir the voucher or Osborne, ag te alten alleae a 
Pee all be under food of the fame Osborne, becauſe rib gant the wond . 
8 predict. 
9 But. tk it wall not be underſtood the fame, then tt will come to this 5 
At. aman babe divers warranties agalnſt divers perſons, and then in an 
Action brought againſt him voucheth one, and omits the other, and 5 
＋ erp : 


himſelle for 50 acres, 02 of thefeoffoz oz of a ſtranger fo the other 50. äcres 1 | 


del Atlon the feoitee. Wonld inteotte bim of all the lands ‘within 20 daes 
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very paſleth with a judgement of a value, whether he can ever have benefit of N 

the other warrantie. g 0 r 
And upon this will artſe à queſtton by way of dicktnctton, Whether this will e eee 

be all one where the retoverp is upon fitle, and where it is a common recoverp, ; 

aud under what differences. And fir in generall, which is à kinde ol Bey to 

the parficulars that ſhall follow, J obler ve that a warranty is a great ſervttade 

upon him that warrants, and upon his eſtate, and is à ſervitude againſt common 

tight, and bangs like a cloud ober him and his inherttance, as Hanniball fata 

of Fabius Maximus, fo tt is in law taken ſtrialy and literally. N V4 & 
And theretoze tf a man conbep land with warranty agatnſt him and bis heirs, (°-<. 376? /L.ug¢: 

bis heire on the part of the Mother thall not be vouched by this, as long as there Ao. 7 

is an betre on the part ol the kather, 19 R. 2. ff. Garr. 100. 49 E. 3. If · except 

it be by realon ot a Signiozy of lands of the pack of the Mother 5 E. 2. Fitz. / 

Avowzy 207. And ik he that warranted have no lands bat Gavelkinde, vet the 2 ( 72. 

tenant map touch the very heire alone, z 8 E. 3. 22. but it is true that he map Charge of 

vouch allo the other heires fo2 poſſeſlion and fo he may vouch together with the heires upon 

mother which is betre unto the father warrantoz, the fitter tobe bath the land bp bon 

poſſeſſio fratr. 32 E. 3. ff. Moucher 94. 43 E. 3. 3. But il the land warranted obligation 4 

comes unto a fitter by poffe/fio fratris op. to a younger bꝛother by Wozongh Engliſh differ. . 37 C 

or Gabelkinde, the ts without reme dy, to the cannot vouch as heire alone, except Q 

fhe come in as bouchee for polleſſion with the ver hetre, 32 E.3. Fitz. Noucher 94. . % 1 bulbar: 

& 35 H. 6. 33. Pet note that it᷑ a man binde himſelte and his heires in an Dbligas aw g. “eo, 3532 

tion, and leaves land at common law and land in Gavelkinde, the credttoꝛs mak . 5 2 % 2 iam 

ſue all the hetres 1 1 E. 3. F. debt 7. 11 H. 7. 12. And fo in that cafe it he have He. ge 5 0 4 

one heire on the part of the father, and another heire on the part of the mother, Noy a 

and both have land by delcent, be thall have ſeverall actons, and executions tall a 

ceaſe fill he map take it again both; fo it appeares that the conſtructton ok . More. ): 

law is: rider where the betve is charged with warranty Reall then where he 

is charged with a chattell. Upon the lame reaſon is the cafe adjudged 18 H. 3, fl. a 

voucher 281 & 23 E. 3. ff. Garr. 77. It à man grant a ſignioꝛy with warranty and 39 — 

the land E ſcheates, the warranty is utterly loff, and not only for fhe ober valun ee 

though it come by act in law, for the booke of 23 E. 3. ſayes, that a covenant all 

be taken ſtrick. per Weib ys and that the warranty is loft is adjudged 18 H. 3. b 

Now to the Ave object ton that the demandant bath divided the land by his oton Jo the fr 
ad, ſcil. the recovery alter the warrantte created. It is to be obſer bed that the Mienen 
warranty mutt remaine entire as it was created without the voluntary diviſion of the ates obs. 23% 
ok the party. And therefore ik land be given to two joyntly with warranty, il @< 3957467 on @ 
the one make a feoffment of bis part, be bath lot bis warranty, but the other 4 92. 
may touch for his moitp, but ik they make partition, both have tof it by the co W log: 
common law. And it the warranty were to the Joyntenants and their afignes, aes 72 * 
the allignement muſt alfo be joynt, 29 E. 3. ff. Garr. 70. 11 E. 4. 8. Coke lib. 4. Be 50 
fol. 36. Terringhams cafe. Ik a man babe a common appendant in 40 Acres, e 122: J 
belong ing unto 20 Acres, it he fell 10 of his Acres o2 bup part ot the 40 Acres, 
the common map be divided and appoztioned pro rata; but tf it be a common ap- ES SOE 
purtenant becaule it is againſt common right it is loft. f een 

Ik a man have a rent charge granted him of twenky pound a peare, and he 
Ab 5 pound a peare of it to a ſtranger bp fine, the tenant is not compelled to 
5 kozne. . 

Do in theſe and the like cafes againſt common right, A mint not be made fyb: 
fect to divers vouchers oz ſuits of warranties of Charters, o2 to ſundꝛy diſkreſſes 
Where my grant made and meant bat ons. f g „ 0 
Now ſecondly, where be bath changed his eftate, the cafe is wozſe, fo2 the To the fecond in 3 
eſtate matt remaine the fame in the pꝛivity, oꝛ muſt be made the fame in repze⸗ objection, 12. 
fentatton that it was in the time of the warranty cyngted, when you come fe ee be Bae (s, “if 
vouch oz te baling your warranria charte; andtherefere N the husband and wife 
be joyntenants and a releaſe be made to them with warrantp, and then the 5 „ 
husband alone makes a feoement over with E and is thereupon 
N vouched 
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22 6 vouched alone, he cannot vouch over, 10 E. 3. 52 Fitz. Counterplea of war⸗ 
PA b a» g vantte 15. 

i 6 3.6: So ika woman tenant tnfatle and her husband make a leaſe pur auter vy, tt 
* f in an action they be retetbed they cannot vouch over, 45 E. 3. 18 & 46 E. 3. 24. 
But ik the leaſe had been only fo2 the life ol the woman, upon the receipt they 
mig ht have vouched. koz by repꝛelentat ton they are in of the firſt eftate. 

As when lands and warranties delcend to two parceners and they make 
partition and one of them is impleaded, be {hall net touch alone, but thall pꝛay 
atd of his fellow, and fo ſhall put themfelves in repꝛeſentation of one heire, and 
ten vouch together. But ik one parcener alien bis part oz make defaultupon 
i ys 5 ata prapes, the other Mall vouch alone, 27 H. 8. 58,4 H. 7. 2. 20 H. 6.2,& 


iz a — E. 3 · 23. 0 Mae 
i 2 4 174: 34 ftwo coparceners be, and one of them alien with warrantie and comes in as 
| 8 vouchee, now be Mall pꝛay in atd of his fellow, and either have pro rata upon 
the loffe 02 vouch over with him upon the Garranty paramount. N N 
hee note in fbele cales, that the vouchee (when be will avoid the warran⸗ 
e by change of eſtate) he muſt bew how the eſtate is changed, z E. 3. 51. And 
fo bath the defendant done here in the pzincipall cafe. e ee 
1 22 And as this caſe is here it is pet moze dangerous ko the dekendant, to; though 
N * N it be true that ik a man enter into a warranty generall, be fall warrant no other 
b eſtate then that the tenant hath, 44 E.3.3 8. 41 E. 3. 7. where the vouchee demands 
not the lien, no; the tenant makes nef ang {pectall declaration of it, as in the 
i. warrantie of Charters be doth, pet ſpeciall circumſtances map wozks the con⸗ 
oe 7 . trary. And therefoze 41 E. 3.25. t the vonchee enter with a Pꝛoteſtation of an 
(2. . efpectall eſtate in the tenant who adm its it, the vonchee wall warrant no other 
eſtate, though it be greater. Baus se of OBR 
2857 N So likewile ik the tenant pꝛayeth warrankie of an eſtate cerfatne, and the 
: bonchee admits it, be thall make that good, though the eſtate in truth be leſſe⸗ 
„ and therefore 38 E. 3. 9. 14. ik one hold land only fo terme of his life, and FZ 
r ( mmuatrant the land to bim and his heires: ik J ſbew this upon the voucher, be 
4 Sie Ms {hall recover but fo life. but it the deed be entred, and J except not fo it, Brook 
recovery in value 8. J thall anſwer fee ſimple. 3 i 
Much more plainly here in the pꝛincipall caſe, where the declaration is expzelęg 
upon a fine and warrantie in lee ſimple truly; upon which he demands judge⸗ 
ment accoꝛdingly fora warrantie of fee, fo that tf there were nothing elſe, this 
. alone were canfeto barre this acon, fince in truth be bath but an eſtate fo; lite. 
Pitts re And pet it the defendant ſhould peeld to his Demand, be fhonld anftver fee fimple; 
1: ie and ik judgement chould have palled according to the declaration in this cafe, 
and execution ſhonld have been after ſued upon it, it had been then foo late to 
. babe pleaded this which be Mould have pleaded before in the foꝛmer action, 21 H. 
6.41. & 22 H. 6. 22. F, Garr. Char. If à diſſeiſoꝛ in an acton brought againk 
him vouch oz make requeſt to have a plea min iſtred unto him oꝛ bring a toit of 
Warrantie charte, and then after that the dilletſee enter upon him and put him 
out and be reenter, fo that he is in of another eſtate then was warranted, pet hee 
thall recover. But otberwiſe it would have been tf the entrie of the dillelſen 
bad been before the voucher requeſt and weit, for then the vouchee o2 delendant 
might have ſhewed, that he had been in of another eftate at the time ofthe voncher 
and writ. Out of which cafe cited and allowed by F. Na. br. in this wzit de 
war. Char. Jam cleare of opinion that it a man have land con veyed unto him 
with warranty, whereupon a ſtranger bath right fo enter, and he bzing his wit 
of warrantie of charters, and bath judgement, though the francer after bzings 
no action but enters, be thall babe bis execution, for a voucher and requeſt of 
plea are required where they map be had: but in cafe of entry tt map not be, and 
the warrantie is agatgé all ebicton by eigne title, either by entry o2 bp action: 
\ which J note to warne en bow they proceed againk an Ejettione firme, whe 
no voucher noꝛ requeſt fo2 plea can be had; fo2 it a man fozeſeeing that bis tt 
is Defeafible by entrie bʒing bis wzit of warranty of chatters againt his ſeoftoꝛ, 
and 


| ab 
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and bath judgement, ik the Cranger that hath right of entry ſeale his leafe, this 
entry gives cauſe of recompence but let him look that be bring bis action in time. 2 oe’ 27°: 
The next is, becauſe the plaintite and his Father Who is in the laſt Rem. in To the third 
fee, and the ret come in by recovery in the poſt, in which tale they can take no objection. viz.” 
benefit of the warranty, which can be extended no further then as tt is limited, 8 5 
that is, either to the parties oz their heires oꝛ Atigncs and he that recovers is Pacher. 
neither, but above that eſtate, and where one comes under the eſtate, pet it he . 
be not in the per bp him to whom the warranty was made, he is out ok the benefit. 3 
And therekoze 22 All. 37. & 22 Aſſ. 69. Ik tenant in Dower inkeokf e? 
à villaine with warranty and dye and then the Lozd enter and be impleaded 1 (25 
he cannot vouch the bette of fenant in Dower; and ik the Lod had entered 
befoze the death of the tenant in Power that made the warranty, and then the 3 2 s (2.377: 
Had dyed, the 1020 could not fo much as rebut the he ire. „ 
But becauſe this ts a common Recovery, J will enlarge a little at my lelfe in 
it for learning {ake and for ule, though it makes not direalp for the cafe. ö N 
Jam of opinion, that if a man con vep land to me e my heires with warranty e . g . 
Imake a Feoffement o2 leby a fine, o ſutfer a recovery without vouching my 4 e 
Feotfoz, to the ule of mp felfe and my heires, that yet J map vouch my Feoffo: 
as J might doe before, koz this is my old fee fimple, in the fame degrees and 
pridtty in efled as beloꝛe. f 
And therefore ik J have lands that J hold in Unights ſervice by pꝛiozity and i 
poſtertozity, and doe make one jopnt Feoffement of them to mine owne uſe, sy 
pet the p2toztty tall remaine as befoze,according to the former prtoritp.fo2 it ts f Si 102: 19 „ 
attum gere, üs it is holden in the cafe of the Abbot of Bury, toꝛ the 1ardſhip of the Seas ae 
Hetre of Bokenham Dier 28 H. S. fo. 1 I. A. 1 2.6. But this cale of pꝛioxity is there 72: Me a@gs 
cited, as a cate ruled between the I. ozd Roſſe, and the 3.020 Dacres, fo2 the ward - ( 4. S, 297: f, 
hip of the betre of Conſtables, foz ft was holden that the new ofe and ſkate was S59! . ro: (2. < 22. 
in degree the fame as before. And fo the principal cafe there is that tf A in 
feoffe I. S. to the ule of himſelfe in tatlef remainder to mine dione right hetres, 
this is a Reperſton. 8 g f 
This point ts clear in cafe of a recovery upon kitle ſo it is alſo in cafe of a fate 
kruly in the poſt, astenant in Courteſie, Dower, Loꝛd of a villein, oz by Elcbeat, 
but ff one lebe a fine to me in fee, with warranties to me a m heires, € A luffer a 
common recobery, againſt me to mine oton uſe as befoze, my warranty remaines, 
for Jam in by him as J was in bekoze, and ie the warranty were to me, my heires 1 0 
and Alttgnes, and J ſuffer the Recovery fo the ufe of a ſtranger, be thall vouch Mer g: Med e 
mp Feoffor as mo Adiquee, for common recovery ts indeed an Allignement. ae * 
As to the point of vouching Osborne, 02 ſuing Marrantiæ ol Charters a- cone 4. 
gati him, having kozmerly vouched him and had judgement and rerompence, of ſulng Osborn 
it is cleare he cannot have recompence agalne, foꝛ the warranty is executed, ſatts in a war char? 
fied E ſer ved in the frſt, as in a Heir. fac. ko execute a fine, it is a barre to plead, that who had been 
it is executed already, and that the demandantoꝛ bis Ancestors babe been ſelſed bp Vouch once 


foxce of the fine 23 E. 3. F. Gar. 77. expzeſle. At I have recovered in balue, J chall % 
never pouch again, foꝛ khole lands by force of the fir Warranty, becauſe it wass a 
once executed. And by the fame realon, it A once have had jndgment tohave value 
upon a warcante I chal not vouch againupon the fame warranty koz the fame land. 
And te pou tottl reply to me that the warranty in queftton is bp Osborne 
and bis Wike, and the former voncher was of the busband onelp, J anf wer, 
{bat then it muck be underſtood that they are two feverall warranttes, 
and then in vouching the husband onely he renonnceth the warranty of him and 
bis Wife, as after thall be ſhewed, but it cannot be fald in this cale, that the 
Warranty by the wike ſhould be voyd, oz ſo ſuppaſed, as in the cafe 10 E. 3.5 2. 
where Warranty upon a releaſe being made to the husband and the wie, the 
husband alone vouched over and averred that the wife had nothing; and there⸗ 
koze the warranty was void unto her, which is alſo the reaſon in the jndgemenk 
of the cafe of Eare and Snow Plow. 540. That the common Recoberpagainſt 
Tenant in fatle and bis totfe having nothing e the taile. But where 
bi 8 the 
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the woman warrants on the contrary part, ſbe is bound though the bath nothing: 
pet it is true that fo feberall reſpeds a warrantte map receive ſeverall fatiss 
facttons by partels, but not totally. And therefore Hill. 5. Jac. Regis Rot. 94 T. 
in the Kings Bench the cale was this; That one John Rudge dtd grant cer- 
taine lands in South Molton in com. Devon, unto John Pincombe, foz his 
like in the fifteenth peere of Eliz. and in the 30 pecre demiſed the fame unto 
one William Hunt fo 21. peeres to beginne after the death of the fame John 


Pincombe, and alter 3 2. Eliz. granted the reverſion of theſe lands unto Amy 


Pincombe and others foz their lives with this expꝛeſſe clauſe ot toartantie fol- 
lowing. And the fatd John Rudge and his heires all the pꝛemiſſes unto the fats 


Amy àgainſt all perſons clapming by the fatd John his anceſtozs oz helres hall 
and will warrant, acquit and defend during the ſald terme. John Pincombe 


Atturned and died, Amy and the reſt entred, upon whom William Hunt the leſſee 
entered, whereupon Amy and the reff bought their adton of covenant againſt 
John Rudge fo the damage of 200. pounds: And the defendant pleaded in barre, 
that the plainttfe bad formerlp brought a Warrantia chartæ again him upon 


the fad warrantte fo2 the fame land and that it was pet hanging undetermined; — 


and the platntife demurred in Law, and it was adjudged for the platntite, and 
upon a bit of erroz bꝛonght in the Exchequer Chamber, the foꝛmer judgement 
Was affirmed; the reafon was, that though the warrantie was annexed fe 
the kreehold, pet becanfe the impeachment was onelp by a leaſe for peeres, fo; 
which there could neither be voucher noꝛ Marr. Char. noꝛ it judgement had been 
given in the Warrantia charta, could anp execution be made in value koz ſuch 
a leafe, therefore it was holden as a warrantie reall, it the freehold were 
hꝛought in gueſtion. But when a X eaſe for peeres is in queſtlon taken out of 
the kreehold, itz ts to be uſed as a perſonall covenant, and to be ſatisſied in damages · 

Out of which judgement, it appeares, that it was allowed by both Courts, 
that a warrantie of charters will give remedp fora fate of freehold defeated 
by entrie; and that a warrantie may have a double execution fo2 feberall 
eftates, and that a warrantte of it delt reall map be uſed as a covenant fo 
recover damages and by the fame reaſon, ifa man convey lands in fee with 
warranttle, and the fenant bꝛing a warrantia chart, and bath judgement pro loco 


G tempore, und then a ſtranger recovers an eſtate for terme of life, he thall ſue an 


execution for recompence for luch eftate; and ik be die, and another recover 
anotber effate for life, he ſhall (ue another execution foz like recompence, fo2 
his recompence fhall be accozding fo bis loffe, as the bookes before cited doe 
prove; for he loſeth not the land warranted, but fome leſle eſtates out of it, and 
fo the inberitance of the warrantie rematnes Hill with the inheritance of the 


land. But ik once a whole fee fimple be recovered, and recompence fo2 it, then 


the warranty is wholly erecuted and fatisfied, and ſo ertind. f sf 
This is like wiſe true in cafe of a recovery and voncher proper and Bona fide: but 


ik the cafe bee for example, that tenant in tail, the remainder oz reberfion lebp a 


fine to mee and my heirs with warranty, and then J ſuffer a recover to bar the 
remainder and vouch the tenant in tatle as 3 muſt, and fo the recoberp patles with 
bis oꝛdinarp judgements and akter a ſtranger ſues mee foz (be land upon title; 
in that cafe and the like J hold, that J may vouch mp conuſoz agatne, for the 
other is known in law, and to the Court to be a fatned recovery, and by conſont, 
andfo be but part of the affarance of the land between the partpes to bind 
the remainder oꝛ ſuppoſed remainders : and not in erecetion of the true intent 
of the warranty: fo there are covenants fo2 recovertes with double, oz lingle 
voucher, and fach would bee admttted though there were no warranty at all. 
Wut nobo of the other point: i ’ 

Ik the Osborne vouched in the common recoverp ſhall be nnderfkood another 
Osborne, and not the fame Osborne, then it muſt be underſtood that Rolle the 
pla int ite had ſeverall warranties agatnſt ſeverall perfons,¢ then when an action 
was brought againſt him, he could not babe advantage ol both, but matt hold bim- 
felfe to one. And therefore 9 H. 5. 12. one bought a Scr, fac. upon a fine as heire 

to 
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fo two parceners, the tenant pleaded in barre a fine levied bp the two parceners 
with warrantte, and relted upon the warranty, and the plea was holden double, 
and he forced to relie upou the warranty onely ot one. And fo likewiſe 31 E. 3. 
Fitz. voucher 25. It one hade divers warranties, and they fall by defcent upon a 
perſon, beite unto them both, yelhee muſt be vouched onely as hetre unto one, and 
the reafon is apparent, (whether pou regard the demandant oꝛ the vouchee) fo2 as 
to the demandant it is a kinde ok plea in harre, and therefore onght to be fingle, 
foz the demandant may counter plead the poſlelſton of the vouchee and his 
anceſtoꝛs which bee cannot doe tf they be divers. 
And againe, the voucher of the tenant againſt the vouchee, is a kinde of 
demand o2 ſuit, and therefoze ought to be ſingle, and the vouchee may counter⸗ 
plead the lien which he cannot do ik they be divers. Pereok it kolloweth that 
when he bath his chopce of vouchers, and takes him to the one, and thereupon 
proceeds to judgement he lofeth the other and can never refort to tt again, 
as in cafe of divers pleas in barre where the actions come fo a finall judgement 
upon one. But ik aman have divers warranties for the fame lands, he may 
habe ſeverall watts of warrantie of Charters and judgement upon them, and 
fo is Fitz. N. br. 13 5. I. and that map give him double remedp, oꝛ not as the cafe 
map be, Fo tf he be alter ſued foꝛ that land in an action wherein bee may vouch 
but one, then he can never take advantage againſt the other, becauſe hee did 
not bouch him accoꝛding to the former rules. But tf he ſued in an adton where⸗ 
in he cannot vouch but map requtre plea, and he Doth require plea ot them both, 
. and they both advtſe one plea, and he plead that, and lofe, he thall have ſeverall 
recompence againſt either, but ik they adviſe feberall pleas, he can have no 
recompence but againſt him whoſe plea he followed. But ik the land bee not 
recobered againſt him by acton,: but by entry upon an eigne title, then he map 
fue ſeverall executions upon the ſeverall judgements. in the weit of warrantiæ 
chartæ Aga inſt either of them for fall recompente, and ſo he hall have double 
value for his loſle, fo; either of them warranted the whole, and neithez ol them 
hath colour fo pꝛap apd, oz make ule of the recompence that the other bath 
peelded fo2 his owne eaſe. 1 6 f onde yom 
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rit > Sioa? One an Surr. 
1 25 Counden verſus Clerc. tool g ‘Piss 2 di 
orge Counden the pounger; brought an Ejectione firme again] Thomas. i 
Gok of 3. actes of paſture in Newingeen, ol the vevife of George 15 fa 5 
Counden the elder, upon an iſſue ot not guiltp, the jury found a fpectall verdick, of the * I 
that one William Counden was ſeiſed of the fatd land in fee, and held them name of the . 9 % 
with others in foccage, and had iſſue one John Counden and Elizabeth Counden Peviſor muſt 4 H 4 
and that the laid Elizabeth tooke to bufband one Ceorge Dalton, and had e N | 
ffuebp bim Jane Dalton and Elizabeth Dalton, and dieb, and that William Of Periſes and 
Counden made his will, and gave thereby unto Jane and Elizabeth Dalton their intents, at 
to eitherofthem 10. pounds a peeve during their libes, iſſuing out of certatne large. 
lands in Southwarke, called the Moolſack rents, and therein had this clauſe. a 
Item, 98 touching all mp lands in Southwarke, and in Newington Lambeth, jules 5 
and Greenwich, tobereof J notw and fetfed, which of right will and my ones aide gen for 
“ip intent and meaning is, hall deſcend and come unto John Counden mp ſenne Clerk, chat is 
after my deceale, this is my debiſe. And then appoints that cerfatne friends for be 
okhis ſhall receive the profits of them kill his fone ſhall come to 24. peeres, Seeg 
and then thep to matze an actount and lakisfie bim. And them addes this claute, 75 heirs 'n de- 
Pꝛovided alwates, that it mp forme John chall happen to deceale without iſſue ill becauſe 
of his body lawfully begotten, that then J will all and ſingular mp ſaid lands, the Deviſors 
tenements and hereditaments, and every parcell thereof unto the right heires brother could 
and poferitp of mee and mp name for ever, equallp to be divided unto and Me by it. 
amongſt them part and postion like. And that then, and tn {ach cafe A will and be- 
queath unto Jane Elizabeth Dalton, and to either of them one Annuity oꝛ pearsip 
rent of j poundsa peare a peece moze, illaing outoł the WMoolſack rents fo2 berg 0 
e elr 
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their lives. Then the deviſoꝛ dyeth, and John Counden the ſonne dzeth with⸗ 
ont tdue, then the two grand-childzen, Jane and Elizabeth Dalton enter as 
heires, and make a leaſe of the lands in queftion to the defendant Thomas 
Clerke who enters, upon whom George Counden the elder, being bzother of 
William Counden the deviſoz of his name and whole blood entred; and made 
the leale unto the plaintit who entred, upon whom Clerk the defendant reentred. 
And ik upon the whole matter the entry of George Counden the elder, upon 
Clerke the sefendant was lawkull, then they kind 10; the plaintile, it not oz 


i the dekendant. 1 
4 will make in this cafe thꝛee queſtions. 5 
id E „ Whether the limitation to the betres males, ac. upon the dying of John 
1 i 05 416° Counden the ſonne without iſſue, thall take effect by wap of reberſion oz re⸗ 
mainder, oꝛ elſe bp way of ortginall oz expecant devile. Foz upon that point 
dectded one wap, will fall a certain confequence. Art 
2 The next point is, whether the limitation ik it were a deed, could carry this 
land to the bꝛother. ten 
3 And the third is, whether it can carry the land to the bother in caſe of deviſe 
as this is. 4 8 t 
To the firſt. End to the fir Jam of opinion that the ſonne is by the pꝛoviſo of this will 
Sa 67: made tenant in taple to him and the heires of bis body. Foz the implication 


(which in a will is faffictent for that pur pole) is plaine. Perot it will follow that 

Cessy Abe limitatton after following to the right heires males, ec. will be but a reverſi⸗ 

be es: on and Will vel alfa in the forme; {07 this is u politive rule, bat a man cannot 

klatſe a fee timple to his owne right heires by the name of heires as a pur⸗ 

chafe, neither by conbepance of land, nor by ule, noz by vedife, 28 H. 8. The 

ij cafe of the Abbot of Wurp; tc. and the K oꝛd Boroughs cafe 35H. 8. Dier 54, 

Ae. be ‘Oe 633. Pap more 4 H. 6. RE aman devtfe lands to aperfon that is next bette and 1 

i 2. 5 A uubls betres, the deviſe is bopd, and tt works by deſcent, Mich, 2 & 3. Phil. & Mar. 

A 4, 57), Dier rad. Debt again an bette. Che defendant pleaden that he had but the 
e, ec, eie third pat of 20 Actes by deſtent, the {tue Was Wbetber he bad the Whole, and it 

„ was found that the obligor bis kather deviled the whole fo bis wile, untill e 

dekendant his fonne and heire ſhould come unto the full age of 24 peares, and 

from thenceforth fo him and bis heires, and judgement was given fo2 the 

5 platntife. But it map be fo limited unto heires sntatte oꝛ to one bp the name 

ol heire fingte in fatle M. 4 & 5. Phil. & Mar. Dier 156. the taſe of Greſwold. 

8 5 6: He made a feoffement fa dl. foo life, the remainder unta the betres males of ide 


Oo: 1-24: hopp ofthe feoffor, the remainder to his owe beires in fee, The father the 
e S es: feoffo2 bad two ſonnes, and the elder had a daughter and oped, and it was 
g Ae, Sey, adjudged for the daughter against the uncle, etther becauſe the entails to the 
n el. 44 20 heires males was bold, 02 betauſe it teaſed in the elder ſonne. But P. 2 Eliz, 
N Dier 281. Fith levied a fine to the uſe of himſelfe in taile and a Far medum haought 
a upon it by the iſſue. And the precedent woꝛds touching ibe delcent of the land 
to him changeth not the cafe fo2 thele reaſons. e 

e Firſt, it is no expꝛeſſe gift aMertive, hut a report enunciatibe, thus. 
Touching my land, (which my meaning ts thalt deſcend and come to my fen) 
tt⸗his is my will, and fo proceeds to diſpoſe it to his friends foʒ a time, and then 
chargeth them with the rents, and then diſpoleth of the inheritance r infra 

not agreeing in appearance with the deſcent. 
Reafon a. A fecond reaſon is, becauſe the declaring that the lands Mall deſcend to bis 
ſonne, is juſt the fame that the L aw (peaks, it is utterly void and idle, and then 
the reit of the deviſes muſt pꝛoceed as if that Had not been fpoken at all, as 
the cafes are before, This J devile that if mp ſonne dye witbont iMue, then my 
land thall go to mp beiros males. Aud therefore the cafe in 4 H. 6. & 2 & 3. 
Phil. & Mar. Dier 126. before is ſtronger then this, where it is reſolved that 
\ a deviſe made to the ſonne and bette, and. his betves is attertp votd, for then 
: tt is not to the hetres collective, but to the perſon that is betre in lee. And 
* though the limitation to the heires males be fpoken condittonally by the word, 
tt 
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tik John dye without iſlue, that is an e2dinarp limitation of a rem. as in a fine 
fi contingat, pet the rem. oꝛ teberfion takes place pꝛeſently. 8 
A third reafon is, that that part of the will may take effect in all the woꝛds, 7 Lee ro7 
and pet it may ſtand as J tanke it, foꝛ the woꝛds are, that the land ſhall de⸗ wie 
ſcend and come to the ſonne, which is in all parts true, foz it Mall come to 1 
him in taile by the deviſe, and the reverſion bp deſcent. f 
Hob tf the cafe ſhall be taken thus, then clearelp ik the rever ſion vetted 
in the ſonne in lee, it mutt of neceſlity deſcend from him to the daughters of 
bis liſter and not to his uncle. tee 
To the fecond point when the limitation is made fo the heires males oz females, To the ſecond 
whether it be by wap of purchaſe, oz by way of deſcent, they that will fake Point 
mutt have both woꝛds ver lied in them, that they mutt be betres and alſo males 
o2 females. Butthts bath a divers conſideratton, and upon divers reafons 
in caſe ol deſcent, and in cafe of purchaſe, for the word heire is ſometimes 
taken abfolatelp and as the Grectans call it , 02 fimplicit er, ſometime wm 7 
03 ſecundum quid 0% per accidens: ſometimes in abſtracto ſtanding naked bz e a= 
it felfe, and of tt ſelke; and fomettmes in concreto clothed with land o2 rent, 8 e 


in refpec of which be may be hetre, that is not right bette, as the word is pe) ase 
bere. Foz example, the pounger fonne in Borough Englich is heire, and all 4 1 10:17 
the ſonnes in Gavelkinde, whereok the reafon is, becdufe the cuſtome is, and 
fo mutt be pleaded, that the cuſkome of thoſe lands is, that they mut deſcend 
to the pounger ſonne oz to all the formes, fo they are betres ſecundum quid of 
thoſe lands in point of deſcent, oz when thep defcend, for then they are within 
the cuftome that gives the inberitante: Tam demum ſeimus cum per cauſar 1 
fas. But now make the limitation even of land of that nature to beires not in =o: 5 Nal 
point of deſcent, aud it will be clearly otherwiſe. And therefore ik J give land / 4% 16%: 1% 
in Gavelkinde oz Bozough Englicb to one for life, the remainder to tbe right S % By. 133: 
heires of I. S. the true heires ball take it, for this is out of the cafe of cuſtome 8 
and fo matt runne to the heire at the Common W aw, 37 & 38 H. 8. B. deſcents 59. 
& Don. 42 1 ) J : : b 
ote alfo that warranties and efopples doe altvayes defcend upon the 337: 92: 
right betres generall as being to ſimple heires, 3 8 E. 3.22. It᷑ there be a warrantoꝛz » fe! o2. Me. 14: 
who bath lands in Gavelkinde, the eldeſk ſonne shall be vouched alone, a * 
but the tenant may alſo vonch the others fo2 the poſleſlion, 32 E. 3. ff. voucher e > ia 
94. that the heir general Mall take advantage of ſuch warrantie and no So OS 
other. except becomes in as vouched bp polleſkion with the true hetre. Alſo 
eſtoppels fall upon the heire at Common law, and alſo the daugbter that = ~~~ „4 
comes in by polledton Frarris, wall eſcape an eftoppell of the father 35 fl. sl 
6. 33. . Me 23. S. 9% f SAS ‘On BE Ha 22 og yt 
ay more tf A convey lands that J bave on fhe part of the mother o2 in 162.4 713 [0.5 Pay 
Borough Englich to I. S. and his hetres without conũderatton, the nfe cia a : 


4 
9. 


* 


— 


be bold, and lo the land shall returne againe to me and to mp betres of the . 2h: 2 N ee 
mother, oz in Wozongh Englich as before, for the law doth conſkrue the uſe > oe ae 
the fame in fate and quality as the land was. But ik J doe declare fhe ule Ge. ve sth b 


* 


fo me and mp betres, oz upon ſuch keofkement teferve arent to me and 
mp heires it ſhall goe to my heires at Common law, tos it is not within the 
cuſtome, but it is a new thing deviſed from the land it ſelk, Tri. 4. & 5. Phil. 
& Mar, Dier. 163. and that is the reafon of another difference, 9 H. 7. 24. 
Sghellies cafe; that land by deſcent falling upon one ſhall be taken from him 
by a neerer betre after boꝛne. ot fo ot thefe purchales. g 
Do it ts in the cafe of entatles whereok the ſkat. of Weim. 2. gives 
examples, which were fee ſimples condiftonall at the Common law, they take 
their effect by that ſtatute in cafes of deſcent, but where they are not in caſes of 8 
deſcent but the limttation is immediately and by wap ol purchaſe to the betre 
male oz female of the body, hee mut bee as well right heire as male oz female 
of the body that ſhall take, fo2 this is cleerely out of the letter and intent of the 
fat. of Meſtm. The caſes of 37 H. 8. B. Noſme. 1 and 40. Bir John Huiſſey 
1 made 65 


— * 
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made a feoffement to his wile for life, the rem. te his owne heires males of 

his bodp, the rem. to his right heires affer he was attainted of treaſon. The 

wike dyes, Str William Huiſſey prapes an Ouſter le maine, and Whorewood 

7 the Kings Attourney was of opinion, that be thould have it, comparing it to 
anentatle in deſcent, and pet granted that the rem. in fee fatled fo2 want of | 
betre, where it is cleave by contrarp opinions there, and fo in Shellies cafe 
Without controverſie that the fee ſimple vetted in Bir John Huiſſey, and fo was by 
bim kozkited, and that the heire male ok the body fatled in purchaſe, and fo all 

tame to the Ring. f 5 
And this cafe is pet moze cleare, for bere the heires males are not reſtrained 

. to ang body. Which might babe bad fome colour of belp from the ſkatnte of 
Meſtm. But this muſt bea meere fee-fimple being without body. 2 Sates 
And againe, ik it had beene to the heires males of the body ol the devifor, 
(as bere it is to the right betves males of the name of the deviſoz) 
tt conld not have ſerved this bzother, being collaterall as it might bave ſerbed 
» aqdan illue male of himſelfe ik this deviſe ſhould be taken in nature ol a deviſe to a 
man and bis beires males in which the body call be underttoos, as J will 
. ſhew von after in a cafe ot deviſe. o Whe) ard 
we third And to the third point, whether this thall paſſe by deviſe, wee mut pate 
Ht oo points, 8 «¢hettueene two maine grounds but fo as wes offend nether, One that the vevife 
15 é 1 8 %, muſt be taken accozding fo the intent of the party deviſoz. The other, that 
He 4 be: fuch intent muſt be fo expꝛeſſed in the Mill witten, that it map be certaine 


to the Court, and not againſt law. „ eee e e 


„was meant shall make tbis cevtatne. : 2 0 Gannon. 
4 ef 3 There are alfo more nominations oz delcriptions as by ſome dignity, office, — 


8 Which is a Baſkard, oz by the name of Wife, which is not lawfull, ik they be 
„ e, lo reputed 02 known by that name, 27 E. 3. 85. A grant by an Abbot wirhout 
ee. 6 any other name, good, 10. H. 4. 5. Bo one map take by the name of Sonne oz 


en. Ik ſince the ſtatute a man deviſe that his feoffees thall convey the land fo 


— 


ef 


mae tk we ra were never in feoffment. 
A Re ae deviſe lands fo one and bis heires males without ſaping of bis body, 
* 0 mt 0 the Waw makes it an entatle (by the apparent intent) to him ah to the be 
e mmmales ot his body, 27 H. 8. 29. bp Fitz. and She ly, clearelp, 
. 3 Therekoze J hold the booke, 28 H. 6. Fitz. Deviſe 18. and Babingtons 
5 opinion 9 H, 6, fo. 13. to be no law; which are thus, that it a man deviſe 


* land 
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land to Iſ. and his he ires males, and he have iſſue a daughter, and that daughter 
have iſſue a ſonne, that ſonne Mall tnbertte bp force of that demiſe as an hetre aa 
male which cannot be, for it is oppofitum in objecto, to Cap, that there onde 
be an entatle to betves males of a body (as clearlp it is) and pet that an iſſue e 
bp a female ſhould inherit, for that were fo make it a fee-fimple, and where 

ſhall the land reſt in the meane time, whtle the mother lives, and before the ſonne 

is boꝛne⸗ and what warrant is there, When the deviſoz ſpeakes ſenſibly and 

certainly, to enlarge his gift fo2 ought appeareth beyond his meaning, which 6 
is as great an injurp as to abzidge his meaning. J would rather grant, that Ge. 29 
ik a man deviſe land to I. S. fo; life, the rem: to the next bette male of 1. D. 

and die I. D. having iſſue a daughter who had fine a ſonne, and then the daughter 6 5 
of I. D. die and then I. D. himſelk die, and then the tenant fo2 life die, that the 


lonne of I. D. ſhall have the land. ie 
Che caſe 30 aff. 27. & 30 E. 3. 27. where one having two ſonnes and a ee * a 
daughter, deviſed it to a ſtranger fo2 life, the rem. propinquioribus de fanguine Lee Cy: 


puer. of the deviſoz and died, his ſonnes having no childꝛen, but his daughter 
paving two daughters, and it is holden that neither the ſonnes noz the daughter 
can take, fo2 they are pueri, and not de ſanguine puerorum, but the two daughters 
of the daughter ſhall take fo2 their lives, and ik there were alfo fonnes of ; G 
ſonnes, 02 daughters, they Monld all take together: And that childzen boone De- 204! fea: , 
affer the rem. veſted (which was after the Teſtatoz) ſhould take nothing, f 
and that the neereſt ol degree in blood Mould take, and not the worthteſt in 
oꝛder of deſcent; forthe woꝛds here doe impozt no refpedt of dignitp, but of 6 6 
pꝛoximſty of blood. But a deviſe made in rem, fo a corporation where there . f+ te: 33: 
is no fach, is vopd, though there be fach a cozpoꝛation made before the rem. . 5 
fall. 9 H. 6, 23. & 49 E, 3. other wiſe ik the corporation be begun, but no head act Tey: 
vet choſe, Ayd. 39. 6 Le 
Do bp Keble 2 H. 7. 13. It J devile lands in rem. tothe betres of I. S. tt fe. S Dy. 4 
is void ik there be no ſuch I. S. though there be one, and heires of him before 
the rem: fall, 19 H. 8. 8. It J deviſe land to the Abbot of S. Peter where it 
is 8. Paul, the deviſe is boyd. 9 H. 6. 23. 11 H. 6. 12. Farrington and Day- ee 
lyes cafe, one ſeiſed of land debited it to A. for life, the rem. unto B. in fatle, the &.¢. 16. 
temsinderunto the next heire male of the deviſoz, and the heires males ol 
his body the debtſoz dieth B. dieth without tue the next heire of the 
debiloz was a daughter. The cleare opinion of the cale ts, that the daughter 
ſhall have the land by way of rever ſion, and though the have a ſonne after, be 
ſhall not take away the land. Chapmans caſe, if land be deviled to a tock oz 
family oz boule it ſhall be underſtood of the betre and principall of the houſe, = 
much moze where the proper woꝛd of heire is expzeſſed; where the cafe is * Liza: 
doubtfull the law fhall prevatle, as Mich. 15 & 15 Eliz. Dier. 326. One : 6 94 
Huntly having land deviſeth the fame for peeres, rendzing a rent, and akter . Z. 183: f — 92 
having a ſonne and a daughter, deviſeth the reverſion to them, and to the heires ö 1 
of their bodies, and koꝛ default of {fae ok the brother and fitter, the rem. to the 
right heires of the deviſoz, the bzother dies without illne, the Hiker bath tue and 
dies. It was adjudged that the moytte of the reberfion and rent chould returne 
fo the heire of the deviloz, pet the implication map be ſo expzeſte, that it hall ee 
change the lam, as Mich. 13 & 14 Eliz.Dier,303. One having lands, wells 5 S7 oP ee 
that a third part ſhall goe fo bts eldeſt fonne, and the other two parts fo foure ae 4 
pounger fonnes, and the beives males of their bodies. And tk a child be = E= : 
boꝛne, he thall be heire, and ik all the five bappen to die withont iſſue male of Ne mandel 
their 02 anp ok their bodies, then be willed that the other two parts fhonly, HAW ae ee 
revert to the hetres of the deviſoz. All the ſonnes but one die; Tbe opintön minis by. ©. ‘ce 
was, that the ſur vivo; had an eftate tatle in all the five parts, and nothing Be le joan. ‘i 
‘Manto revert as pet. ~ elg any may ap lo. | 
* AifoHil. 5. Eliz, Dier 220. One having land, part in fee fimple, and part take car is nor 
in kee fatle, reciting by his U ill that his wife was dowable of the third part heire indeed 


without decla- 


of all his lands devileth unto ber the third part of all his lands pet the Mall Nan 5 
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put the third part of his feee ſimple: But ik it had been, J give anfo her fo 
5 much of my lands as fall amount unfo a full third part of all my lands, it 
i 725 a,, had been other wile; fo here, J grant, that though this deviſe will carry it but 
gas! to the very heire, becaule no other ſenſe appeares fo the Court, pet if J ſay bs 
my Will, J make I. S. my heire, and A give unto my laid heire my land, and 1 
indeed be is not fo much as of my blood, oz (as it is here) J give ko my heire 
male which is my bꝛother, George Counden; o; it àa man have an houſe oz 
land in Wozrough Englich, and buy land lping within it, and then by bis 
© Ql gives his new purchased lands fo bis heire of his houſe and land in 
Woꝛzrough e the ee commodions ufe of it, it 19 olherwiſe, 
5 foz here is bares faclitius oz factus not natus 02 legitimus lo the intent is cer⸗ 
« be: 4b. talne, and not conjectural. ‘ 5 „ Gi 
2 And that is the reafon of the cafe of 7 E. 6. Where land is deviſed fo thzee 
* 1 hzethzen in tatle, and that one chould be heire to the other, this makes crolle 
ik un. remainders. ö pts e 
Pantene res Now the clanfe that the land (hall be fo the heires males part and part like, 
pugnantis makes it yet moze repugnant and inſenſtble; fo2 tt the heire be preferred, that 
§ voyd, ſhould be in an intatle, and then none can part with him. And ik be meant 
b huat all that were males of the name and poffertty Moule take together, then the 
„ e des wonzd heire ts wiped out, and then the fonnes thall take equallp with their father i | 
1 like the cafe of 30. Aff. (befoze) ot proximioribus de ſanguine, and thereloe 
ſince the will is unſenüble, repugnant in it felfe, and of no cerfainty, it all 
5 4 be voyd in law. i 0 15 ; „„ 
ta Dees Wäſlly, Aſhenhurſts cafe is even the ſame, judged in the kings Bench, 
ae el. Term. ſancti Mich. Anno Jac. Reg. 7. Rot. 115. which was thus ; William 
Is Beard ſeiſed in Fee ofa Meſſuage called Beard-Hall with the Appurtenances 
f in Beard in com. Derby held in ſoccage, having tue three daughters Elizabeth, 
„ „ Emme, and Katherine, deviſed the fame akter bis deceale fo Emme his wife 
fo Werme ok her life, and akter her deceaſe that his executors ſhould receive 
the profits thereof, until the full famme of nine hundzed pounds was received, 
for the preferment of his daughters in marriage over and above all Charges, 
„and after the nine hundzed pound lepied, the ſald Peſſuage thould remaine 
; fo his right heires Pales ko; ever. And ff his heires Males ſhould otfturbe 
his erecutors in receiving the profits, that then their eſtates ſhould reale, and 
the land chould be divided among the daughters then living, and dyed; WMne 
William Beard was found bis heire male, Emme bis wile entred and dyed, 
Elizabeth his daughter after his deceale, married Ralph Aſhenhurſt the defen⸗ 
3 dant æ bad tue Randolph Aſhenhurſt. And Francis Curtis the platnttte, by a leaſe 5 
t from William Beard the heire male, bought his Acton of Ejectiane firme àgainft 
1 Ralph. Afhenhurft, whereupon the {pectall verdickt was found . Jupra. And f 
WeSe > 63). concluded that tt William Beard took eftate by the will in rem. then pro Quer’, 
| ofbertwile pro defend. And upon argument, the Judges gave judgement again 
the plalnttf e. e 
Wut note, that upon that judgement, a wpit of error was brought in the 
Crebequer Chamber; And this judgement ok Coundens, being thus urged 
L. Tachement. ko matntatn the otber⸗ there was much labour to make ditkerences, but in the 
Ve Ns Apr end Paſche 17. Jac, the judgement was afkirmed. e 


85 Sid. 125 Elias Tisdale verſus Sir William Effex. 1 
J 4 eee eR we Tisdale bꝛonght an Action of Covenant, against Sir Williar EC 


ee tee 


Baronet, and declared that it was agreed between them, by a Bill of 
N e ticles invented, in manner and forme following. Fitri, the laid Sir William 

es ge 7 ; b. Her convenit, promiſit & agreavit ad & cum prefato Elia, quod ipfe idem Elias 
iu g* ~ “haberet, occuparet &. gauderet tertaine lands fo2 feben peates from the 
featt of the Annunttation next enſuing the date of the bill, and covenanted, that 
he ſhould guietly remove {ach bulldings, as he ſhould ſet up at any time, within 

5 l : thzee 


J ²˙ 1 ⅛ ²¼:•·ͤĩ ͤ7i·! 


* 
SS 


1 


ae 


“ss 


328. an expzelſe Aſſumpfit, that the leſſee thall enjoy quiet! & pacifice 0 [782 8{61 2050 
1 ae 


_ fon bad ejected them within the peare, and though that were taken by the Court 6. 2734271 


ie “Bigale ya Bie 8 35 
Sir WV illiam led. S 


thꝛee moneths after the time, and that he would make him as good and perfect — 1 
demiſe of the pꝛemiſſes, oz ſecur it je los he quiet enjoying of it, as his Countell 11 e . * 40 
ſhould thinke fit, and the plainttte covenanted, that he would pay him 220. 5 c Sc. 3 
pound a peare fo, it dur ing the Werme, and that he would deliver up the qulet rar B thall-. +) ira 
polleſlion of the land to Str William Effex at the end of the Werme. And de: 0 lands for / 
tlared that be entered into the lands, the nert day alter our Lade day, and that 7 Y 1 1 9 
one Henry Elfing entred upon him and ejected him, and bath held him ont ever = Hi 
fince ; which be lapes to be the beach of bis cobenant fo bis dammage of 
one thoufand pound, and produced in Court bis bill of Articles dated in , 
February 10 Jacobi, whereupon the defendant did demurre in law, and the N 
queſt ions were made two. 

The fir. Whether this were a naked copenant, oz amounted fo a lesſe 
ok the land. yet BB 

The fecond, whether the ejecment by Elling, being taken to be hy wong N 
becauſe no title was laid in him (and the work hall be taken again the plea⸗ fs, 3 
der) halle judgeda breach of cobenant in this cafe. And it was adjudged, . erg 
that this was a leaſe ot the land tor the 7, peares, for the words haberet, occu- 2 By} 
paret & gauderet the lands, are the perfect wordsto give Intereſt And there: en nis. & 6}: 


4 


fore 5 H. 7. T. a A tcence to octupp is a leaſe though 10 E. 4; 4; feemeth to make 3 7 Ae 
a doubt that the leſfoꝛ map alſo occupy wilh bim, But 21 H. 6, 37. Paſtons 3. gage Ren: z. 
opinion J allow, that it one licence me to ſow his land, that is no leale. And ¢ 2 25 a ; 


therefore it I fot the land; the owner thall reape it. Alſo, 3 & 4 Phil,& Mar.Dier, 


150. One made a leaſe to another fo2 life; &. proviſam eſts that tithe leſtee de . 


Wilbin firtp peares, that then bis erecntors and Anignes Mould en jep the 29-22. Ge 66g. 


land in his right koz fo many peares ds Mould be behinde, of 60 from the date 4 a 
ol (heleafe. And the opinion of the Court was that it was but a covenant. Wut peers: 132. Roe: 
bere is a certaine ferme from the heg inn ing and certaine rents and covenants on / K. 270: 02.0: 0420. 
both ſides, impozting prefent polleilton of the land, and the covenant following, 
ts but in j orem caute lam, that he might require better aſſurance by fine oz 
the like, oꝛ by collaterall ſecur ity. the wozd convenit in this cafe, founds : P 
not pꝛoperly in covenant, but in agreement. And ſo 1 E. 6. & 37 H. 8. Bros. 2 * . 34 
leaſes 60. convenit &. conceſſit ta one that he ſhall have mp land is a teafe. 1 0 
pet in that caſe conceſſit, is not fo much a grant as an agreement. Ne. G. 
To the ſecond point; it was adjudged no beach of covenant; pet it was 8 Bhat, 57 7137 
agreed, as the bookesare 20 H. 7. 12) & 45 E. 3. 4, At the letter ejed bis lee, ber ( e 


joy; Bindeth r A* gue 
he map bate an adion of covenant, and 12 H. 4,3, Aka Parſon make a leaſe Welt E. 6: 


72; „. ao. 
fo2 peates and then reſigne, it is a bzeach of covenant, but the law Mall never wrongkull LZ *" # 


judge, that J covenant against the mongkull Ad ok ſkrangers, except my Ffeckment. K, 


2201. 


i he 2 


to be a wzongkull ejeament, for though he were parlon, pet there might be mauy 
wi ae to make bis ejectment wꝛongkull and the wort chall be taken againſk fhe 
pleader, pet it was adjudged that the cobenant was broken for two reafons; 

ne that it was to fabe harmeleſße fox ibe receipt ok the profits, the other 
ügainſk a perſon certaines borh which did kmpozt that they Mould tece ive no 
bar me by that Parſon touching the profits, fe, 
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O YrtergirOpe And though the books of 1 E. 5. and other books be. that i A. dellber 
©; monep over to B. to deliver and pay over to C, that in this cafe B. is aplinerable 
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parts, ſo that thougb it appeare net that Piltris Stanhop tent fhe money, to 


Harrington Drum 
verſ. Deane, Verl. Kent. 


Harrington verſus Deane. 


. Gysete Harrington bzonght an adton of accompt againſt John Deane, 

ce to render him an accompt ot two hundzed pound of monp, received by the 

« hand ok Str John Rotheram Knight, ec, The defendant pleaded that be 
e was never his receiver of anp ſuch ſumme oꝛ any part thereol, by the hands ok 
cc the laid Str John Rotheram. i 

« The Jurßp find that the fatd Sir John Rotheram was indebted unte 
Harrington in two hundzed pound, and that Harrington willed Deane fo 

cc require and receive the money of Rotheram fox bim, Wherenpon Rotheram 
ee pꝛaped Deane fo bozrow two hundred pounds for him of anp body and to 

cc pap it over from bim unte Harrington, and be atcozdingly bozrowed two 

cc bundzed pound, of one Pickris Stanhop fo Rotheram, and recetted it of ber 
‘cc to pap over unte Harrington, and he appointed bis wife accordingly to pap 
6 it ober unto Harrington, and Rotheram gave bond to Pickris Stanhop for 
44 tt. And ik upon the whole matter at. And it was adjudged % voce, that 
the Acton was well bꝛought, and that the verdict did maintaine it, in fort 
as it was laid, for it appeares platnelp from the beginning to the end of the 
cale, that Deane the defendant was made and took upon him fo be lervant as 
well to Harrington, to aske and reteive two hundzed pounds as to Rotheram, 
to boꝛrow where he could, two hundꝛed pounds, and that not onelp fo the intent, 
to pay it over unto Harrington, but wilh an expzeſſe Commiſtton fo pap it 
over indeed. Woth twhtch Commiſttons he did accozdinglp execute in all the 


be patd over unto Harrington, pet it is found that Deane received ik, as lent’ 
foRotheram, whereby it became Rotherams monep, the rather when he had 
giyen bond koz it; And that the ſame receipt, was to pay ober unto Harrington, 
by force of the fire Commiſtton received from. Rotheram, and the intent lon 
of Deane himſelfe. ER „ 
So as in the fame inſtant it became fir Rotherams monep, and by him 
as it were delivered over unto Deane to be paid unto Harrington for his debt, 
(though it never came to Rotherams obone hand aduallp) And ſo it became 
Harringtons monep retetved by the hands ot Rorheram, accozding to the 
Declaration. a 


to two acktons ok accompt condittonally as the books are, pet as this caſe ry 
Rotheram could never babe bad an actton of accompt againck Deane ſoz bis he 0 
monep, becauſe he had put himſelfe ont of the property of it, bp appointing Deane 
to pap it ober unte Harrington fo bis debt, and Harrington bad act 8 
and made it his ſatiskactton by appointing Deane to retetbe tt be the hands ok 
Rotheram; and Deane had received it to that intent, and in executton of all 

parts of that agreement, and ſo all parties were bound bp it. “hy 


bs: 2 ’ 
j * hat 1 7 

Drury verſus Rent. Q. Imped. 8 
Rury bzought a Qgare Imped: àgainſt Rent the Incumbent and others, 
and upon furmtfe made to the Court, that Kent did fell timber upon ide 
glebe, and upon the lands of coppholders holding of a manoz parcell ol the j 
Rectorp, the Court granted a Pꝛohibit ton, 3 a ‘ 


Ai 

8 1 1 

Wine Rie ver a Cumberland ve verf- 9 37 | 

8 : Cunberlanl. 8 | i 

5 0 
1 1 Pine againſt che 60 of L dicefter. Debt. “i 


“Hy Pine of Lincolns Inne brought an ction ot debt in the County ok Debt for ares 
gaͤgainſt the Counteſſe of Leiceſter, and declares that the Earle ges of rent is 
t of Leicefter being feifed in fee of the Pandz of Cleoburg in the County of 2 „ 

«<< Balop, granted arent charge of 100 pounds per annum ont of the Meno | don 25 9.4015 49 

ome unto one Foſter and bis Wtfe fo2 their libes, and then lape the death of . 

the We bof Leicefter, and botw the Pano: came to mp WLadp, and then the 10 
ee death of Foſter and bis TG tfe lak: And! now he as executoꝛ to Folter and bis ‘ey SP 
tc Gite brought this action for arerages of rent incurred in their like, tobtle 8 
cc the Panoz Was in the hands of the Wady, ‘and this action being latd in a 
ce County where it was ſuppoled Pine was Frong ; it was moved: fo be lain 
tt 7 joe indifferent hire thereupon J fatd that they were not well adpt⸗ ae 

ed; for this kinde of actfon of debt was locall, and mutt needs be it atv tobere 4 . e be 
be land was, becauſe the Wady was not chargeable, but in ect of the ee: 1d 193. en 


TT Ibe Earle of ‘Cumberithd bꝛongbt an action of toate 19 the Counteſſe Watt. by the ng: 6% 
of Comberland Dowager, and layd the waſte in the wit among other 1 RR aah 
Wings in the Cattle of Burgcham (but did no 20 5 alligne any Towne e oe Cue 1 
where the Cackle ſtood) and other walks in t Townes of Buream, Flaxbridge W oe ee 0 
and Appleby, x then in bis declaratton aligned wat in the places and Downs amiſſe s 2. 
mentioned in the wit, and one other Colone called Langton not contained in 172: an J 2 ** 
1 


f ten, whereupon Serjeant Harris being not of ee n ‘this kaſe 7 as oo 
ou elled it ban beenie foadjunged: in another ele. ee Pi) enen i 
N 1 C h | J fi he if a 2 1 8 8 i 
1 Cumberland ver mberlan ce 
hoe 7 erſus Cumberlc . Co 


the walt, whereupon 18 feberall idues were jopned, whereok one was concer ge He 
ning the reparatton ok the tale of ee ema toncernin any thing 5 
of Flaxbridge, And there was one ven, Fac. for the trlall of all theſe aes tobich™ = °° <n 
did artle from the Townes of Buream, Appleby and ee re 55 
alter trtall ofall theſe tines, whereok 14 were found for f e and 
teure for the Earle, and motion made in atteft ot — 1 he trtall by 
the Councell ok the defendant. It was relolved bp the. Court thongb tbep were 
all ſeverall {flues and might be tried by feverall ven fac And then everp a We, j 
dhould have come from the place where the partieula e pet 


tales as this one ven. fac, was alloty i 1 ö ft ofim mite: =U 2. 062.3 Ra 
Pllcity: bat then tbat ves. Fac. mote at ite from eS fro ence all 

e dos artle, and from no more, as a common foz one fifae ought f 
10H be. Pow here the ver. fac. offended in both ebete ge, f02 the ven, fac. did not (3 
ei © “Pome inter alia de vicineto Caftri de Burgeham, foz a Cale will beare a bere » 

uut trom the Towne of Burcam, as it be uniberitood to be in tb 
wöulch ts not fo. ona Bar Chure ) tha be intended within the Parte 

„he other fault was, that the ven. 1 8 ar ded from or Tone ite 

alia krom whence no {lae did arile, whic as not allowable; thereunto 


the plaintifes: Councell gabe thete antwers 
unt one in facto, pet i the law and effed it 


be void and avopded for one tlue. and pi 
tole faults were not. athe « rather as t 


hy this ven. face though it were 
ag = feverall, and then it might 
other tues wherein 


3 fer becauſe thele faults. ot 25 
en. fac. were conc “thele {tues onely ere found for the st . 46 475 
anf, and che wonld not be recetved to alligne: taut 05 erro in that 


WA hereunto tt was en by the Court that the ven. fac, be 585 5 6 
indeed, could not be made goad in part, and voyd in part, and lefpetiallp 2 e. 

a Towne was addedte the wen. facim; which could not be applyed moe 
@liae then fo anothers and therekoze was ditious fo all, aud being the 

sourt, was to be diſallowed to them e officio, though the dekendank 


9 
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38 * de werſe ohn long. 8 Davwiries,? 
Laryn. . Cafe. S 


Voriance be. Ehe other kault was that the athianing of ina in the declaration in a Lotung 

tweene tle not menktoned in the wzit was a var tance from the oziginau and a ka 

| writ original! unturable fo the whole welt, and the kault in the declaration remaines 

| and the Declo- J fh be be pleaved in abatement of the watt, whereupon judgement was given 
ee qd. cafferur’ Bre. and the plaintite a to take a new sms 99 begin 

fi 272 COP 2O2,. 

fe 4 „ agatnes 

Pr n. be verſus Lewyn. Aſſumpfit 


ste ‘Ca pe brought an Aſſumplit againſt Lewyn, and declared rune 5 

Aye 4 12 LgRot., made fo the tntettate, and then lapeth the death ok the inteſtste, and ih 

1 ag ee °°" the adminitk ration of bis goods was committed to him bp the Bilbop, 
5 22 adminiftration All well, fabing that be did not fap that be produced his letters of avmint 

2 not e tion in Court: upon iſſue von Aſumpfi t it was found for the W 

ie 495°, motion of Hutton in arrest of judgement, the Court was of op 

2 2 |  platnette t ld not have zudgement, for it is of the ſubſt ance 

85 — (ay that he be n lufficient A dm. and though be bath pleaded it fo, pet he 

. ah: by tt to the Court, that it map appeare to them that it is as he bath pl 
eee, upon a plea upon a decd, the deed mut be chewed in Court. And oe pefendant 

E 6 ue, fle map denp the committing of the adminiſtrat ion, notwithſtand ing that he 


Bc 2. 9 ge bath letters. Pet SerjeanGHarcis pꝛoduced a pꝛelident out of the kings — 
BS Tr. 12 Jae. Where one Barret brought an adton upon the cafe again ot 
14. — spe gen Winchcombe Sberiffeof Oxfordſhire, and declared that whereas upon an 
* tp ok debt brought by him as executoz to one Lancelot Barret àga inſt one Lone te 
75 45 sb 4 ee fhe defendant had him in cuſtody upon a capias utlagatum, and’ 
* Preset: 11 fered him to elcape, notwithſtanding the exception to it, judgement was atten 
fess Action of <> Los the plainttfe. But that cale differs trom the former, fo2 the elcape 


vate! taps at a wzong done fo the executod bimſelke, though tt be true that the damages to be 


42 +L 93: Felt. recobered chall be alets in bis bands; koz 10 shall they be in all p ‘ 
4 fa feos: 92.5. yttelpalles, and allo the producing af bis letters in bis ür lt action is fometbat. 

/, te - 27 A a 
e lohn ons Cafe. ‘4 

i Court of Wars 1 8 5 
1 Oe gn of the Court of Wards came this cafe unto us. a 
| seh eae 
ij Pon a Aondamus alter the death of John Ion it was found that e bites 

9 Lincoln. fur he wos leiſed in Dom. (uo ut de feodo of the Manno; called 


Repugnaney in dy e in Pirrone Aud shat be being is ted pollen /cilicer 10 Mk 2 
ver * Eliz, did thereot inteacke one Winchcombe to the 1 5 bimſelle for: 
rem. io Welcome in fee, and then concludes uo pred. John 
fie dle omnibus dick. premi[fis. modo E, forma [upradithis ſciſitus exiftens 


i ' “ftatu ſuo de eifdem obiit fie inde ſeiſis 1 Marti 8 Jac, And mg so coke = | 


( Baron and 3 ruled this office to due vopd for the’ repuanancy, 
of 355 eſtate whereof he died leiſed and lo oꝛdered a neo mice fo ö 


ö Darwtyies Cale. Wards. l 3 
| Pd another cafe was this. An office was found by Commisionets, 
2 5 the Death of William Dawery Elgutre at Chichelter, 


a Ae Melis Iuquirend. wont forth and recited, but thus Cum per Paneer i vio 

1335 me 12 Eb ie nem captam apnd Chichefter compertum exiftity Gc. And doth n at if 
rant of the Ar was either bp tommillton oz toa tt, oz before whom, whereupon! tt 8 

office. and the office that was taken upon the Melius Inquire nd. Fos bp tho 2 


tt matt appeare, that the Gr offtce was by wörrant. But ti it had been 
| commiſſionis, oz de mandato noſtro, which is undet Loop! by welt, it would 5 
been good enongh, although it had not beene fatd beſoze whom, (og lo wen 
dents are uſnall. 


the Occupters and poſleſſoꝛs of the fatd Parke, and all the lands lying with⸗ 


— ͤ r ———rr.r.r. kr... ̃ ͤ—T— —jf 


Cowper verſ. g 39 
Andrewes. 
Ay hihi 2 
Cowper verſus Andrewes. 10 oe ee itis 


QO Cowper brings a Pobibiticn againſt Roger And rewes, Wfcat of Mich.ro.Jac. Got, 2372 
Cowfield, that whereas Thomas Lord de la are ‘was berefofore ſeiſed s ae 1223. 21 „A, 2 5 
in fee of an 140. acres of land in Cowfield, late parcell of an antient Parke flex. . 9G: table. 
called Ewhurſt Parke, lately impaled and repleniched with Deere, and ſo ſeiſed, od det nHjẽ i 
he and all fbofe whole eſtate be had in the fame 140. actes, and all the 4 for a Park, 5 
Farmers and Occupters thereok have uled time ont of mind, ko pay to the wo Millings . e 
Uicar of Cowfield for the fime being tivo chlllings apeere, and one thoulder of long eng 
every third Deere that within the fame Parke chould be killed in full ſattl- very third Dex 
fadton of all tythes renning upon the fame 148 actes, whith the Wicars killed inthe N 
have alwapes accepted in diſcharge of all tythes; And then deduceth dotone Parke whichis Wee fr g 
the 140. acres to himſelle, and then ſhewes, that though be tendzed the two non düparked. 1.77: — 
thillinas by the peere in fuch peeres and though in the fame there were no : 
Deere killed, pet the defendant refaled to reteive the fame two ſhillings before 
mentioned fo be tendꝛed, and ſues him fo2 tythes in kind fo2 thoſe yeeres 

The defendant by pꝛoteſkation denying the pꝛelcription for plea, faith, that 
the Parke long before the time of the fabfracton of the tpthes aforefat?, was Hutt $9: 
dilparked, and the Deere in the fame being utterly deftroped and killed bp 063: 


in the faid Parke, were converted into arable land and paſture, and fo remaine; er gen: : 
and becauſe the fato platntife after the diſparking of the Parke would not * „ *) 
pap totes kor the cattle and cogne, zr. therefore be lud him, taberenpon the Me. gen: 
platnttfe demur red in Law. 

The fire great point is: 

Ik à Parke have beene fo time out of mind, and a certaine lumme of money 
habe likewtſe beene paid time out of minde foz all tythes ok it, and then the 
Parke be laid open, and all the Deere deſtroyed by the owner; and further, by 
judgement in a 2 warranto, the Parke fore judged. and the liberfies of 
Parke reſeiſed. The queſtton is, Whether now fhe forme of tything be 
per iſhed, and the tyth in kinde may be required as of other land, becauſe note 
it is no Parke, neither de jure no; cde fatto. 3 

The ſecond great point: 2 n 

Againe as this cafe is, if the pꝛeſcription babe tied to pap money and ſome 
part ofeberp third Deere killed in that ground, then ik the Parke be totally 
dilparked as before, by the owner, and bp judgement of the Law; Then 
whether the pzeſcrtption be ceaſed and the tythes demandable in kind rom 5 
thencekozth. 

As to the firk potnt, FZ bold that the foune of tything remaines, tough the To the firft as 
Liberty of Parke, and fo the legall Parke be lof, for tt is the land thereof Foim. i 
the Parke conits, that ts fo peeld tythe oz anp thing in lien of it, and the ea Tin) 
Parke as it ts but a liberty is a thing incozpoꝛall and an imag inarp pꝛiviledge 
concerning that land, and can peeld no profit to the owner, and therefore no tenth 
of the profit to the Parſon. 

And therefore in his pꝛelcription, be might pave lato tt in fhe land, and 6 0 @. * “ph gl 
might have omitted the name of Parke; fo2 ik the Parke were enlarged oz 
Krattened, pꝛeſcription holds for the old ground. 

And in this point Lutterals cafe is to ali purpoles mone firong then this gut for cto > 
tale; pet 3 grant that it a man habe common of eſtovers to his houſe, and ſuffer vers when che 
bis bone to fall done, be can now claime no effobers; and ik he fue koz it, and bare is down, oun, Like. 7 
the other plead that his boule is vowne, he ſhall not have judgement with a “A POX stare 85 N 
coating of execution, till he habe reedificd his boule, as in a Marrantia Charte, oꝛ ene e 0 f 
a weit of elne where thadetendant pleads that, he is not ſued noꝛ diſtrained, may plend in 
he hall have judgement, but no execution for the pꝛeſent. this cafe of aſ- 2 
So in a weit of Dower againk the heire, ik he plead that the demandantbze of eſtovers, 
Betatnes nee evidence, he that oh jadgement prefentty witha Ceſſet i a fn. Bue 

nt 


el. 


„„ ee vert. 8 


Andyeines. 


Wut in the cafe of eſtovers, the platntife tall be et rae at the time if the 
fhe action bꝛought he bath no right of eftovers, but it is in ſuſpence, and there⸗ 
e „ fore it is not a perpetuall, but a tempozall barre, and ik be reedifie bis houe 
5 in the fame place, be Chall habe his eſtobers againe. And fo J thinke if be had 
pulled do wne his honſe and built it againe. Tamer quare, t he bring an allize, 
0 Quod permittat for his eſtovers where bis houſe is downe, and judgement 
paſled agatnſk him tk he hall not be barred finally, rather then where tive © 
in taile in a F ozme don ts barred by warranty and allefs and then altens the 
aflets agatnt bis idues, pet the barre ſkands, which fhould not but koz the 
| adgement. - 
As to the fe- Upon the ſecond point tteo feberall branches ave,confiderable befives the fist 
cond point. point bekoze ſpoken of. 
Nee. Brauch. F tv, ik that part of the manner of tything by the ventlon be not fo arbitrary 5 
e. and at the chopce of the owner of the Parke, that it there be no Meere killed, 
1 that the Parſon cannot complaine, but muſt content bimfetfe with the two . a 
Mhillings. . 
. Bram, Againe, though the vention cannot be bad in kind out ok that ground, vet 
whether the Parlon may not babe recompence fo2 it by ſuit in the Ectletackicall 
26 . be F accoꝛding to a valuation, as it was communibus ants, foben the oto 
es | 
The bat "ds to the firſt branch of this point, J tall proceed by degrees. 


than the lellee to repatre his houſe deſtroyed with tempeſt. 7 
0 Alſo the owner map kill two Deeres pearelp, and pap no wonlder; and 
3 am of opinton, that the cuſtome were as good ff it were fo pap a ſhoulder 
of the twentieth Deere peerely, and then he might kill nmeteene without pap- 
ing any tythe ventlon. ; 
Do then the quetttor mutk rele meerelp upon the wilfull default of the ö 
oboners difparking, whzreupon it is to be marked, that the wo chtllings a 


without the help of the caſuall veniſon, ſo as it cannot fall into a Nos decimando 


| i fo; wank of the veniſon. 

. Wut tk all had beene caſuall and katled, it bad beene doubtkull, not onely 

17 becaufe of the failing, but becaule of the oꝛiginall weakneſſe of fuch a com⸗ 
feo pofitton of Modus decimandi ; for fince the tythe in kinde is an inheritance 
ie certatne, it is againſt nature that it ſhould be extingutthen by a recompence that 


5 ts not as perdurable, though not fo valuable as it felfe, like the very taſe of an 
e exchange, and upon the reaſons of Vernons cafe Co. lib. 4. where it is relolbed. We 
tt that a jopnture made to a woman, muff be foꝛ her owne life, and not the life ok 
M N another. But ſuppole that there were an anklent compolition, that the Parſon 
0 tie Should have the third part of the profits ofa Court of & Pano foz bis tythes, 
and then the tenancies (ould efcheat, ſo as the Court were bid og whether 
| the tythe would revive. 
. ye, a And now, to the cafe in quettion, the compofition in the 1 did tarrp 
fy Ain it recompence upon the tpthe, part certatne, that is, two thillings a Ne 
und part uncertaine, caſuall and vifibly, depending upon the will of the. 
ol the land; as it the Parſon had ſaid in the beginning (fo2 nolo b e 
imagine the foame ofthe agreement oꝛ compoſitton by conſent of the Patron a 
2 and Ozdtnarp, as the pꝛelcription layes it) J will take for my tythes of mm 
5 lt 166. l 420: ground two chillings a peere, and tk pou kill any Deere in it pou tall give me 
e. Be aay *+ 2 74-soF every third Deere athoulder ; 03 ALodus & conventio faciunt legem, 19 H. 6. 
8. 55 3 36.J. S. granted to J. N. common in his land, quandocunque averia ſua ierint;: 
ue tf he imploy the land to till, oꝛ let it lie freththe grantee bathnoremedp. And fo 
4 is the booke 17 E. 3. 26. Now, ſuppoſe that ſuch a Common were granted for 
. , tek. %%  compofition ef tythe, 3 1 E. 3. Fitz. annuity 28. A. grants an annutty to B. fill 
4 he ſhall be pꝛomoted to a Bene ſice quod dvvevit ceceprand Cledion is giten te 
bim, 


branch ofthe I irſk, tk all the Deere chould die of fome diſeaſe, J am of opinion, that the . 4 
5 - féeqnd poinre dg wner were not bound to replenich tt to ſuppozt bis forme of tpthing, 10 moze 9 


peere is certaine and faffictent of it ſelfe fo have made a Modus decimandi 


bim, and therefore he map refale for eter, 6 E.6, Dier. 30. ita man grant the tuto? 5 fee 2 


‘cafe had beene thus. It the UMicarage fall votd Whileſt the Parſonage ſhall 


ok exchange, it will be not defelzable, nap more ik they ule the pꝛoper wond of fe coe $4 HM, 


the thing granted, as in the cale ok Annuity granted fo2 counſell oz koz doing fimple or con- 1 
the olkice of a Steward ofa Court; 02 the ſervice of a Captaine, oꝛ keeper E N 8: 


- atten is evicked, for bere the fatler of counfell 62 ſer dice ts a kinde of evtdion e cov 


money hee muſt count for his ſervice Done, and fo it feemes, though be bad cobes 


a J fell yon mp hozſe for ro pounds, vou Wall not fakemp hozſe except pou 855 at 9 * 
pap me 10 pounds, 18 E. 4. 5. & 14 H. S. 22. except FZ K expꝛeſſely gibe pou re e 


Cowper vert, 3 : aes 


Andremes. 5 P 


office ofa keeper of his Parke, pet he may diſparke. Ho, it be grant the ſteward⸗ ge Ge ig l. 
ſhip of his Courts, he map releaſe bis rents and ſer vices. Ff J were bound in an N. eren, 
DMbligation to gtve pou a thoulder ok eberp third Deere kwohich J killinmp ~~ “~". * 
Parke, yet J map difpack tt. So thee are not within the rule. That a man ſhould T. co: 87 XN 
not by bis omne act defeat oz froftrate bis owne grant, but tt is fo ufe the a 
liberty that J reſerved to my felfe upon mp grant ſtanding with the grant, * 
which was at the firſt made arbitrary. And fherefore is not like fhe cafe e de N 
of Davenport, Co. lib. 8, 144, where the woꝛds there are no moze then the law fe. -Z. . ' 
{pake, and therefore were bold. But tt would have beene otherwile tf the 


in his hand unaliened; and the like J lay ot 6 E. 3. 54. in the caſe oł o 9 1 
Theobal 7 ‘ — ; 
A fecond reafon is, that the compofition is on both fives executed, fired and % any 
fated, fo that though the Parſon cannot injop his Modus Decimandi , pet hee parol (pro) 79 Je — 
cannot refort to the tithes in kinde, the rather as this caſe is, where a part, Calthrops cafe 7 
that is to fap, two ſbillings, ts Hill due and papable, fo as it is not fallen into the 16 of Eliz. 
@ Non Decimando. if 3358 ca 
Wberein fick to remove that, that bleareth the eyes, which ls, that becauſe the Ce lib >. con! He: GN 
fithe is ſuppoſed to be given oꝛiginally forthts retompente of money and Went: dition ſubſeg. 
for, Andtherefere if the recompence be detained, the tithe muſt revive. And it is 25 H. 7. 1. An- 
compared fo annutties granted Pro confilio impendendo, that toꝛ default of counſell 10 15 1 8 Sas? 
the annuity ceafeth. And ſo ok fome other cates which have been puk, whereof ibroueh W C4 
A will make mention in particular, and therefore I matt begin with the confide- lands & i; 5. 
rat ion of the nature and operation of à grant of ene thing fo2 another. E. 4 4; E.3. 8. 
WMhereupon J lap this ground. That regularly this woꝛd (Pro) 02 in conſt- one granted a 
deratlon dofy not kmpozt a condition oz make the grant Defeafable, though 54 fer 5 7 
the thing taken in lien be either taken away by the giver wꝛong fully, 02 by anp be done by the 
ofber perfor upon a fuſt title, ſo as the thing giben be wholly loft. And there- grantee for 
fore it I. S. give W. Acre to I. N. for B. Acre, and fo é converſo, without the woꝛd certeine time, 


wo 
L2OR: f 


exchange, and that be executed; a wꝛongkull entry of either party will doe no ſeth the ward- 
hurt, but a rightfull evicion will. Wut without the proper wozd of exchange, hip. 15. 9 4. 24. 


though perbaps it were meant in the nature of an exchange, it will not This bookeic 
. f plain ſo and 


But it is true that the won (pro) in lome cates bath theforce of a condition, hp e 88 
when the thing granted is erecutezy, and the conſideratton of a grant is a ler. ing whether * 


bice oz ſome other like thing, for which there is no remedy but the ſcopping of che grant were 


ditionall, yet ~ 


of a Fort, Vghtreds taſe Co. 7 lib. And in thoſe cafes the condifion is not preces trip is not a BL ee 
dent. and therefore needs not fo be averrsd performed when the Annuttp is de- ching executo-Pep. roo: 
manded: and theſe caſes are within the realen of an exchange, where the land ty, que the e 


of that that is to be Done, fob the Annuity, in as much as he path no meanes ei⸗ ti neonate 
ther to exact the counſell oꝛ recempence fo2 it, but to foppe the Annuity. remedy. > fam 

And it is to be noted, that this bath fo fare the force of a condition, that it bes et 95. Sr 
ing denied onte it doth avold the Annuttp, not for that one papment but for? e N 
eber, which is to be noted for uſe, alter in the princtpall cale. 5 H, 7. 10. J cobe-2 Ss" is hh = Q: 
nant with I. S. to give him 10 pounds to ferbe me a peare, in bis action for his i * 


nanted e conver/o, to ſerbe me, foꝛ though in that cafe A might babe an action 


toz the ferbice, yet it is not as of an eſtate vetted of land of inheritance, as the 


ca r 0 a A 0 he 
In another cale it norks bp condition precedent, as in all perfonall contracts, 7 | eae 67: 


Bay, 


— — — d — — 
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2 732% ga Dap, and pet in this cafe pou may let p pour hoꝛſe go, and babe an action of debt 
j ene fo; your monep; and ſo map the Waploꝛ retaine the Hument⸗ till he be patd 
5 „ bx: fo2 the making, by a condition in law. 
2 0 (E A retaine one to ſerve me a peare for ro pounds, be cannot demand 
ene, the 10 pounds but he mutt averre he hath ſerved mee out the peate, And 32 E. 
I. ff. avowry 245: an Avowzy was made for not repairing Parke pale a. 
new, the tenant antwered that his tenure was to repaire fox the old pale. And 
194: 2 fg?! Catsby 15 B. 4. 4. puts it of à grant to make a nem pale for the old, and bots 
e 4 den in both cates, that ib the old pale be wirhholden, he needs not to make a new, 
koꝛ here is no remedy for the old pale, and perhaps neither in caſe of tenure hoz 
of grant;in this cafe the detaining of the old pale will diſcharge moze then fo2 that 
. 288" “one-time, for in that cale the old is allowed to war ds, o2 for the new pale per biceg; 
q not fo in the annuity granted pro con/ilio, Which ts totally oz countell, and there: 
1 a art ge. fore will extinguiſh wholly. And the cafero E. 4, fo. 20. & 15 E. 4. fo. ts 
5 full in this point; toꝛ there was a compoſitton betweene the Abbot of Semp: 
bam and the Maſter of Burton-Lazer, Whereupon the Maſter granted that the 
Abbot Mould habe cevtaine tithes without contradiction; and the Abbot granted f 
i bim forty chlllings a peare out of the houfe fo2 the fame. And the opinton BRE 
A bof bag” Tei is mu thar that thougb the Pater take away the tithes, pot the Abbot mot pap the rer 
0 an appropria· fo? both parts ave executed and either party hath remedy ko the 
. 150 fatning; Wut Needham fapes that if the rent had been granted pr 
3 ti 8 en ** aM tad habendis 8 calumnia, it would have been other wile perh 
e “pretentabtey ” Gee lib. 5. fo. 78. is full to this, Jf one had a common in 
for that was oft ok minde, and hath payd me for it Mens and egs, pet this 
ae a full that be need: Declare ofboth parts, becaute tt is no condition, an 
1 we though he rekuſe to pay the egs, vet he could hold the common 
Plus lis nd kondftlonall, as in the cale of Porwater there paying, oz fo 
- this EN. br. fo. that cale here is N in the boꝛmer by 5 will b 
a 35. & Grin oni. 14 6 
Sop: e Pos Another realon that the tithe ene be retkozed is, b anfe the tithe 
5 a in kind is adually difcharged and extinct, for now that Which or common right 
b ſhonld have beene the tithe, is made of the fame nature with all the rest of the 
e krufts lay kee, fo as tt the owner would thꝛough ignoꝛante of his cafe fet out 
1 a telity, vet tf the Parſon Gould take it, the owner might bing an acto 
„„ Eh Dys _ frefpatte as fo2 anp other part of the fruits, and ik the parfon fue for 
, hee it is - kinde the owner Hatt . a Poe egg 19 d coe — fee. 
judged that “examen. an e 58 
mod ia decimaadé 3 
5 e fi 
— am e 
ie eee Gifehatgethe © 
a 2 > matueall tithe 
7 * Ape fra 


5 is nd ſo alfo the tale of Pigot and Herne there; Where it is pꝛelcrt tha te 4 
2 WO ꝛdofa Mano; had ufed to pag time ont of minde a penſion to the 7 
fo2 tithes of his “Wattoy and tenements, and bad the tithes of it foz it, a 905 
N ‘oe fans fos thoſe tithes in the lpiritut ill Court. for it was in ſtead of the ten 
70 % Se * tithes, ig in lap land, other wile bere wbere tt is diſcharge 
. 774 85 And 8 E. W N. B. 41. G. & 43, K. à Pꝛohibftion upon peel 
upon dilcharge o tithes fo lands given to the Parſon, and ik the P. 
the land with cotifent, ot ron and Oꝛdinarp, or ſutfer a recobe ry v ad 
is pꝛuid ok tbem as Fitz. N. 48. b. is. J am ' of opinton, that as bis luccelen 5 
tan have no Juris utrum, bo he caunbt reldit to bis be. rng 
L e Saw ait And the Reg. fo. 38. upon dilcharge of tithe by Parſon, Patron, and, Oz 
ee ne dinary, fo land geen unto the Parton and bis lucceſſozs runs thus, Erequia 
. en 1. difcuffie 0 hajufmodi dodarionis & conceſſionis de laivo feodo in curiatnoftra & ava alibi : 
2 trattart debetyvobis probiberns che. ne pliuitum aliquod laicum wn 


— —— — —ꝓ — 
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Alſo the weit counts as well the grant of the land as fhe grant of tithes, 
lap fee. In all theſe caſes, it the thing given were aliened Which cannot be 3 
Without the Parſon, Patron, and Ordinary, which have abſolute power, o2 were 
evicted, pet the oticharge malt and fo, the reaſons before mentioned. And 
becauſe there is nothing in the pꝛeſcription that inkozceth a condition, but rather a 
onelp à confideration which is the meere difference wherenpon Grayes caſe 2 Ge: 9g. 1 


Coke lib. 5. fo. 78. ands, Now there is nothing in this caſe that can tnforce 

an Ablolute diffolution of the compottion. Foz as it is ſaid, there ts nothing to 

lef, but the Parke, 62 ground may anſwer tithe hereakter. And fo fap that tithe 

in kinde map be required in the meane time is ablurd, beth becauſe as J obſer ved 

ik tt be a condikton tt mui deſtroy the whole estate; and alſo becaule there can⸗ * The laf great 
not be an inheritance in Moclus Debimandi, and at the ſame time tithe in kinde queſtion. 

contra modum Decimandi. And tf it be a reaſon fuffictent in this cafe ko demand Remedy in law 
tithes in Kinde; becauſe the Moclus is defrauded, by the fame realon every twill: ae oe a 
full den all ofa Ade with give the like advantage, whereas though it be als more realona. 
wages laid in the Pꝛohtbitton, that the Modus is tendzed, pet that is never ble ro have da- 
traverled, bat onelp the prefeription it felfe de node, becauſe that the dentall mage for it, 

doth not alter the right, but you may and muſt fue koꝛ it as in other waongs. aes pee : 

And khough for the time that there axe no Deere in the Parke, there can z in che ccm 
be ns ventlon accozding to the Modus Decimandi, pet the Parke may be res ofeſtovers. h ν 
{£0220 and repleniched at any time, and therefore there can be no ertingutthment There the in- 5 6 
of the ads, und both tithes cannot fand together, the Aoens Decimandi of prater 
the inherttance, as being ertinct, and the tithe in kinde as tt were ar vice. NE NE tbe 

* Whe lak great queſtion is, Whether the Micar in this cafe can have any re⸗ r B ble 

medy koꝛ the loſſe he luſtaines, in that he bath not the ſhoulders, noz cannot muft make the 
habe them, becauſe there are none. Therein the doubt conülts in this, how he ference, | 
can habe retompence for that twhich is not. — pio is 

AJ anſwer, that whereſoever J ſutker an injury jopnedinifh a lolle, the law Pitz. Na. 
ſhall give me a remedy and recompence accoꝛding to mp certaine oz uncertaine Br. 58. I. 
loffe, pea € ſometime where the thing is not in being, but utterly extingutched. Ik As there is no 
the cafe here were, that he Should have vearely two Deere out of the ſame Parke, 0 * ae 
the dilparking would not hurt, for be fhould have thebalue ever a foltketpile bir, has , 
where he lets not out his tithes noꝛ payes not the Modus, loꝛ nummus eff zyblios, as longs the Fes, eo 
ifts the law e mealure of al things, for no man eber Doubdted that the non: papment perſons life bk se 
of the Modus reſtoꝛed the tithe in kinde, though it be alleaged of kozme that be they never fo ed 
was ready. And therefore ika man have common of eftovers in my woods, fo pote 1 88 ene 
many loads by the peare certaine, oꝛ elſe uncertaine, as much as he ſhall ſpend there is 1 1 i 
in fires and in repatres of his houſe; tf J tub up this wood, fo as there neither fibility of . : ö 
is noꝛ will be ang wood againe, pet he Wall have an alltse krom peareto peare wood, much dps. ö 
ol bis common ot eſtovers, Whereok thefe confequents follote ; Kirk that the gelte ef pol Rea 
inbertfance of the common of efobers Doth remaine not withſkanding that there 
are no eſtobers, for elſe he could not have an aise : wherein he mutt declare An advouloa 

ol his inheritance oz kreehold at lealr by grant, oz by prefeription. Pert be defended may 


chall recover a felfin of thofe eſkopers tohich are not in being, whereof he is ber fan rache 


fuppoted to be diſleiſed and alſo damages, not according to that that it now ES Se 
peelds, but accordtig fo that value that tt peelded commenibus annis though tt warranty 9 H. e, 
were uncertaine So in Maryes cafe, Coke lib. 9. ſo. 111. If any man feed in “ 56. . 40 
a common wrongkully, everp commoner may habe an action of the cafe againck a on . 
him, and by the fame reaſon tf the 2020 of the fople plonah it up oꝛ make a water recovered in a {i 
of tf, ebery kreeholder may habe an alftse, and everp copyholder an acton of the vit of right of » Rar 
tafe, and pet at this time there was no profit of common at all and fhe pokibt. advoulon upon Ce 19957) 
N@ofrettortng of it delle then is in töts tale, and therekoze there can be no done egen 
rebixing the very tithe wohtch mul be for the inberttante oz not at all. in sine for re. 
* Mouching the uncertainty: ik a man grant an Advouſon with warranty, compence. 3 E. 
and the tenant in a Wett of right of Advenſon vonch, he Wall have (it he lofe) 2. F. Reem N i 
recompence in value in land, oz other certaine profit, and pet the Advonfon it renee Se „ „„ 


felfe is utterly of an unter taine value. So of s liberty Lona & catalla felonum, value. 11. 
8 G 2 G+ & BraGon: 
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cc. Which may he valued by an eſkimate Communi lis annis; i J let mp bona &. 
catallaoy profits of Court rendzing rent, it is no plea in debt koz mp rent, that 
he had no profits that peare; but tf the lelloz dilcharge oz releale all, other wile 

tf map be, but here is no perpetuall diſcharge. 1 

But the very cafe ſeemes to be P. 18 Eliz. Dier. 349. Where fhe cafe is, hakt 

the manner of Ellington, Whereokan Abbot was feticd at the time of the dil! 

folutton lping within the par ich of Pykerke, and aſed to pap onelp tithe wooll 
and Lamb time out of minds, and now the land being ufed to meadodd, and 
tillage, the Parfon demands the tenth or hey and cozne, and bp the opinion of 
the Juſtices and Clertzes of the kings Bench, Weine be uſuall in ſuch 
cafes bp force of the woꝛd [ dilcharged] in the Stat. 31 H. 8. Foz Modus deciman- 

di diſchargeth all other manner of tithings, quod nota for the ule beloze, that 

where there is 4 Modus decimandi, the tithe in kinde is uttetlp extinc and Dif - 

charged; and fo note, that ff a man have a manner of kithing of land arifing 
upon the ground, and be turne bis ground fo another uſe, it chall neither kall to 

@ non dectmatton, no fo a reſcitutton of the tithe in Kinde, but to an allowance 

by eftimate of the oꝛdinary profit that the kozme of tithing was wont to peeld. 

Wat Quere, whether that cafe Halt not be holpen by force of the. Statute 31 H. 

8. by Which alfo unitp of poſteſtton is holden a difcharge of payment ok tithe, 
% fhough no dilcharge tnright. And although it map be true, that in that cale the 
Land lapaliorp to wooll and Lambe, fo as there could be no other, but it was 
indeed the kithe in kinde, and fo not pzeſeriptible, gi et when the prefert {on {s 
beyond memozp, tt may well Land that it was fo, when the land was imp oped 
fo cozne, for the contrary appeates not. Andagatne, tf the owners had not 
uſed to pap time out of mind the juck tenth of the wooll and Wamb, but a leſle 
proportion, foastt were truly a Moclas decimandi of a fpectall commodity, it 
the land be turned to other ule, as of gralne oof bey, the forme of tithing 
‘not change, except pou will fap, that be thall pay ſuch a proportion of the fru 
now peelds, as it did ol the other; fo the Modus ſhould be in the pz ton, 
1 not in the kinde of profit; pet that {ill not ſer ve as the cale may be: às ik there 
5 f be fach a proportion of Lambe, oz fo much in money for them at the pleaſure 
eS, 1 1 ol the tenant. And note that fhe Stacure 31 Hl. 8. was neteſlary in that cafe, 
2 fe. Cod ge. becduſe the dickolution eiſe would have teaſed the prtviledce, whereas in thts 


1 5 55 cale there is no cauſe ok celler, betauſe tt dependeth not upon anp thing that 1 
Ge: Sey: ceafetl. But it ſeemes, that had not the Statute of diftelation provided for be OU 
„% confinuarice of the pitdtledge of Abbes, they had all pped, fo then lt ſeemes | 
pe hal the verp tithe bap rebtved ‘Ousre. i a | 
Mow a word of the exception: vee | 
‘i It bath beene fatd, that the prefertptior ok the Modur decimandi 0 gt well 

4 lald, becaufe the Packe conterning which the 8 would be, ie not mee 1 

fo be bp prefeription, bat onely latd to be antiqnus partes. * N 


7 hereunko J anfwer two wapes: 
Oy. ye: pest . Fic, that the pꝛeſcriptton is lapbnot in the Parke, ri an to. acres ty 
1 Copfield, late partell caju/dim antiqui parci, and that the tenant and Farmers 
ok the lame 140 actes have uled to pay unto the WWicat of Cowfield two chi. 
‘ lings pearely, and one Moulder of everp third Deere killed Within the Parks 6 
pees: In lattskactton of all tithe payable for the 140. acres. 
Agatne, the liberty of Parke is not in quetkton, but a forme of tithing con- 
. cerning the Parke, and therefore no caaſe to lap the pꝛeſerlption in the Parke, b 
Ne: atcoꝛding to thernle in the Bichop of Salishpries cafe, Co. lib. 10. fo. 59, where 
> 1 . one clatmes the office of a Surbepor by grant from the pꝛedeteſſoꝛ Wicho p 
. 2%: 105 e with a fee, and avers, that the lame was Antiguum officivm, and it was held 
. So nought, becauſe he claimed the offtce it felfe by prefertption;te here, if he wers im ö 
4 pleaded in a Ovo warranto, tor the Parke it felfe, tt chall be no plea, fofaythatte 
ed 12: E. dn was ria parcus, but there he mutt plead a prefeription for the Parke ; 
U. e fer? ite: put Where another thing is clapmed as incident to the fame ofherivtfe ft is, 
ag were a keeper N Pott of a Parke by preteription hee alleadgeth 
not 
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not a prefertption in the Parke, but Antiques parcus Benerall, 6 E. 6. Diet. Y.. 
But li the dilparktag be a point matertall it is utterly inlutkictentiy pleabed, e 
for tt is a wozd vulgar, and even in bulgar fence uncertaine; for common W * *\ 
ſpeech nd ay (parked, when onelp the Deere are taken ‘ainap, tyoaah* . © 
-the pale and, nD th je thertp of tbe ack ene Wut it is a word utter⸗ : N 73 f 
lp unknowne to the Lat, and therefore can beate no tine without moze — e ey. Ae 
fp; and the part lars of dilparking are onelptgnt the Deere were atferlp de 

fkroyed, and the ground turned to arable and pafkare, fo the pale map ſtand and 3 
the liber! ett may sng te Mintegroat ann time, Another grote 
5 


kault is, tbat be lad the webe e b . N aud not 
by e ae 5 
297 a 5 * 855 
2 * Vit Marma 5 ‘els Cale Pie 9 Hv Quare imped, 
B cale of 2 5 Tmpe ed, bought ‘bp Sir Marmaduke Wivell, tbis was the Fe i 
151 kenent a, ok an Advonton, and his ſonne and hetre jopned in a gen. ag sil 
g dance rf in tall ted and tt was adfudged, that joyned in a f 
ufterip voyd againkkt efonn e and bette that joyned in the grant, grant of an 4 
he had nothing in the Kl on, nelther in pofiefton oz right, noz Dee e. . aor: 4 
alt potibilita atthe time of 1 the grant. Werenpow a toztt of erroz was bin 


but the erro2 Was a outed in a diſcontmaante, fo the sage. rer “f ite Ras | 
5 1 nt een ee Pde | s yt § miles 
“Stk ay saps 1 salts 75 3 fe 75 ; 
fs <r 805 Huy : = Dakin al 13 1 Ave 7 * ee 


4; 7 ee i Aes 5 me ae He 


Aah 5 5 1 a . pee ? 1 15 “ci se 1 

J. ce n At or ey b in ton apo the cafe againt 0 one Ad, 2 4 
f etlared; that wheres fe te had made hima Billo e . 
ne and Deli ed the fame, the d  fpake thefe fand rots Action of the 


woꝛds of him; That be had he ved dima 5 
Wil) untested e and after chewen it him teal „And that be had 8 be. wie 
ſeale to the fata tztting, the defendant bp h ducement ek other words, traverſed ae pee 
theſe words. Aud it tas found for the piatatfte, and vet judgement was given . 4 
| againtt him fog the Tanten 1 5 0 of no ube, fo7 ante the woꝛds were onelp a 


Writing, tobich ts utterlyn cetteine, an Langendo will not change the matter 9 
. e 4 the won e e ‘ten theß ‘wed 125 oe 
Lene, 8 a * . 8 
as ion J ig 29 8 
Sir Wiliam Flats and Si 
8 ‘ae Willen d Ee, 5 e Reteiber, 1 5 ee 
rrerages of bis retetts, and being lelſed in kee rte ae of Cranford ba Hg 3 


e and Cranford, le Mote in Mid. did cont toy o Sir Rog er debtor and puts 2 
Afton in kee, and he ton veyed it to the King his heires and fee 7 prefent : it away againe, N 

‘by todke it againe ftom the Aing to him and bis bolton, Rodded annnatim ae a sae 1858 715 
8, & pro Cranford le Mote 20s. ** 


a Manerio de Cranford Saint-lobn 34. chillings 08 
a omnibus alis vedditibus, fervitizs, e. catbionibs et demands quibsfennane que. And 
“alter Sir William Fleetwood b farther’ ui 


debked upon bis acconitt: to 
* upon r Malter A outnep of | the ane 5 
2 ihether the fain nos Were pte Able ebt Ulozeſa 
oe Leꝛd Coke and A were okt are opinion, that fhep were not 
bio the land it felfe, was never chargeable for it felfe but in re ti ok! 
which was debtoz; as in the cate ofa Statute. Go as when the Bing be f 
the debt is not thereby dtfebarged, but map be recovered againſt the devloz pHs ak 
but the land it felfe in the Rings is not charg nD then. 
Bing tonvexes the land 1 he cannot againſt his fk star 
charge 


bi 55 y 
stakes the 


—äos ñ,' En — ᷑ͥ ͤ ü—— — — — — — ee 
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46 ) Clanrickard 
verſ. Lifle. o 


JJ x ee 
Ne 63: 4g. Pane. charge his land, although the debt be of fucha nature that it gives no right in 

‘ the land, and therefore a releaſe made by the thing to the tenant of the land of all 
27K ei rigbts and titles Doth not dilcharge it Pet agalut bis owne convepance (the) 
lg counfee of a Statute in ſuch a cafe, cannot require contribut ton, which is the 

7 


9. reafon of the bookes, that all other lands in the bands of other keoffees, are bp 
470. 5 bog thaf ottaſion diſcharged, though luch as be in the hands of the dedtoz bimfelfe 
14 are will chargeable, and we made no regard of the reddexdo here, as of die uſe in 
this caſe. 
Wut [my W oꝛd Chleke Baron] made a doubt of this in reſpect (as he fato) that 


the oꝛdinarp clauſe of covenant and grant to be diſcharged of all duties, de ts 
and demands. 
And therefore we all agreed, that our opinton in this cale would be made up 
in the Decree for the diſcharge of this land, without pꝛejudice to be ule of Abe 
We Excheguer fo2 the 1 debt there. 


$: Soon Pedant Bets 1 


\ «eh Tte Kings ward He Attorney of the Mards asked another quettton by word of bibel, 
i aoe A, nisi. 2 5 which was: Ik the King Knights his Ward within age alter the veath 
2 35. J bis father, whether thereby he loft the wardchip of the land, ſo as where the 
N we a 2855 bo Mard map prefentlp regutre liverp though he be within age. 


iid 3 — in the king before ; as it Was relolbed in Drewries cafe; pet the reaſon 
aor’ 


tye 5 A J 2 him fo be of full age, and fo for the time patt the profits are well received; but 
— rom thenceforth the war dſchtp is fo ceaſe, and fo confequentlp, the. moot, and 
1 he to 1 bis * * pole 5 


e ede Reve 3 ‘ 

ö . ** The Earle af Clamickard & uxor 92 055 

i v. Cafe, 

e Robert Viſcount Liſle. . 


oe or e Carle of Clanrickatdand his Wife, brought a Formedon in Rether 
again Robert Miſcount Liſle, we ſupra, wherein he was ellotigned alter 


ase 4 of the view and then pleaded in abatement of the wait x pra, which was apſudged 


he tooke the ule ok the E xcheques to be other wife, except the Bings Patentee had 1 


And we were of opinton, that though the value of the marriage 1 
due, notwithſkanding ſuch Unighting, becauſe the laid marriage was betted | 
| 


ITS % ol that cafe Will gulde this : for bp the making bim a ntgbt,the Bing allowes 


ee for $000 #¢ /upra,and then vouched tivo, whereok one was firik effotned, and then 
ad other with an idem dies altwapes to the Demandapt, tenant and bouche. And no 
“aa 1.88: Minch I: Quindena Pa Which was the lack bap of the effofne, both the bouchees appeared, 
and at the fame dap mp Wozd Lifle Cenant caſt an efloine both fo2 bimſelke 
and his Attonrnep. And it was excepted unto, that this effoine lap not accoz- 
ding unto the booke z H. 7. 13. which being fpoken to at the barre twice oz 
thꝛice, was at laſt ſpoken to by the Court, and agreed n= voce ¶ by my ſelfe] 
Hy [ Winch. ] Land Nichols] that the eſſoine did lpe. Foz firſk there is no Statute 
1710 that takes atnap the eſloigne in this cale, fo then it is to be judged bp tesſon, 
Nen bookes and pꝛeſidents of Court. 
Pow, fo2 bookes, that of 22 H,6, is directly the principall cafe, and the effoine 
excepted unto there, as it ig bere, and it was allowed clearelp bp the Court twtth 
„ tldhts reaſon, A bat the tenant may fap, that the vouchee is not the fame perfon, 
and map have divers other pleas again the vouchee: And 5 E. 3. eſſoine 54. 
ts tbe like; where the fürſt vonchee was effoined after an elloine ok his vouchee. 
And rz E. 3 effotne 6. 
Row the prefivents are cleare and common fo the fame pur poſe, and a roll of 
„that booke 22 H. 6. which is the very cafe was, found accozding fo the beoke 
betweene Crulle and Manfell, Mich. 22 H. 6. in the eſſoine roll. And ſo Hill. 34. 
H.. betweene Belgrave and Harding, and divers others, but the booke of 3 H. 7. 
was 


— ——— iö 
7 


Cox veri. 47 
Barn|ly. > 
was not warranted by any roll. for J cauſed it to be ſearched. e 8 6 ed 


Potw the reafon of the cale is this,fhat though tbe tenant hadaw'effotnebefore, . . _.*--s he | 
that was in anotherrefped, that is tofap, betweene him and the other deman NIS 
dants: but now be was in another order and degree of plea, betweene him and 


an C legtt bp force whereok the Sheriifke deltbered him the land in queſkton, and not execution A 
47 


So the whole queſkton was: Whether the lands in anctent demealne may pie J aut j 
3 8258 Lid. 1985 


% 55 
i 


Ftrtt, that no krechold holden € 
the Court oc the stig 
Secondly, that though the kreehold were not ko f tot 
pet ik the pofletiion was to be recovered bp the action tought in the Rings i 
Court, ancient demealne is a good plea; and that is Aldens cafe Co. lib. 55 70% 
though the eco firme be bacuabt by the lellee againt the leſtoꝛ, and 46 E. 3. 7 
fo. 1. A writ of ward lyeth not in the kings Court noz a wzit or walt, though 
it be o a leaſe ko: peares. J. & 8 H. 5. 
Thypirdlx, Come actions Ihe not at the Common law thongh they touch not tye = =~, 
olkenlon kor the pzelumptton that they would being the title of the freebold in 
quettton, betauſe they commonly do fo; aga Replevbin and an adton of account... Ae aa 
vr profits of lands, 40 E. 3. 40. 46 E. 3. 1. 21 E. 4. Fitz. ancient vemeatne 6. 
but in kreſpas of & arms oz upon the Stat. 5 R. 2. though the kreehold come in b. 5 — N 


debate, pet ancient demealne ts no plea, 46 E. 3.1. & 2 H. 7. 17. the cauſe 5 

ee one booke fapes, that the ifucts upon the wrong. And the other booke 

- $a, Court ot ancient demeatne hath no jurisdidion. ee 

r Another polnt conſiderable is this. 
That ik a new action be given by Statute which lpeth in the Uings Conrt 
and will not lye in ancient demealne, yet ik that action meddle directly with the 
poſlettton, pou Mall rather lofe pour action then habe it in the wings Court, to 
the prejudice of the pꝛiviledge of ancient demealne. And that is the cale of a 
a f aͤcklon 


—: ð AA ñ nd! ñ BRIS ae os pes 


48 Cox verſ. 5 
f Sa, Be 


Cy. 2 egg: action of waffe, 7 H. 6. 3 5. & 8 H. 6. 34. But the realon is given in bookes, 
ree that the tenant in ancient demealne Mould not be lub ed to fatute lawes, ties 
cauſe they do not contribute fo fees of tintghts of Parltament, and ſo may 
ſeeme fo habe no volte there. J hold that concetpt vapne, for that is but an ealſe 
granted them in favour ok their labours of the earth, as manp others have 
kreedome from ferbing in Juries, Pontage, Murage, and man ſuch, and F. N. B. 
128, The Uillains of Wows of Parliament are free from contributton io the 
fees of knights as well as they, and we fee that they are {ubsed to 
ſtatutes not concerning their kreehold as well as others, E 5 8 
Againe, actions at Common law upon which no remedy could be bai in ant l- 
| ent demealne do lye in the Wings Court though they irre the pottetion, @ as 
57. o4: AQAuare Imped. 7H. 6. 3 5. betauſe they cannot wzite to the Wichop, whereof the 
* g reafon is, becauſe the Common lab being a s ancient as their prtviledge is, 
ü map not indure that by pꝛetence of prtviledges there be a fatler of original right, 
as that cafe is. But of new rights oz remedies bronabt in by ttatntes. (wöich 3 
92 ars not pꝛeſumed to intend their pꝛejudite) tt is other wiſfe. 
1. 5 Pow fo the cafe in queſtton. Thougb eit be true that the pollellon ok land 
pb a pig : in ancient demeatne be gained by the Sherttts act following upon award of the 
K * Aings Courts, pet the land it felfe was never put in plea dtrealy in the zn 
15 Court, and therefore differs from all other cafes before mentfoned, and there 0 
touching that there is 2 E. 2. Fitz. execution 118 expꝛeſſe, that the tognizee of 
a ftatufe having taken land in ancient demealne in execution, had an 
e ol it in the Rings Court, and had judgement. And 7 H. 7. 10. it (ted 
ae en that fach an execution is good, ko otherwile the dilputatton were baine ko pre- 
3 mig 9 ferbe it againſk the recovery bad bp covin against the freebolver. And Aldene 
r cale is of 1 50 tt; e 4. fo. 110. tt e e ete an . g 


we 


' Ives not for him that bath fuch an gi psi: He pon the 
Regpoꝛter inkerres his ingle optnion, that finan erecution cannot be of fuch 
lands, which is no conſequent, to; e a man map fake a leafe of ſuch lands though 
he cannot have an cjeftione firma of them. And the Thiele Juſtice ſatd he was 
au") » of opinton, that though an Atise in thts cafe could not lpe in the Rings Con 
* fo2 him that bath ſuck an execution, pet be map have an Attse in the Cou rt 
ö the ‘anor by writ of right clofe and pꝛoteſtatton to fue tt in the natu e 
3 4 e the AMise in this cafe be given by ſratute like to the tale 14 F 
5 where Hankford is of opinton, that it aman babe cogntsance of 1 
os not ferbe him for a neto actfon created afterivards bp a Katute, but it an 
el . action be atterwards given by fatute, in a nelw tale it will f. l . 
And the Chiefe Juſtite further laid, 2, another reafon he del a is e clee 
that fince the judgement was good, that Cox thonld recover the debt, and tha 
the Clegtt did warrant the Soon, and delivering balte bis and, and the 
15 ancient demeaſne is his land, as well as other, ſo as be had fares 5 fo waer ; 
zi it; and is not fo diſpute what is lyable, and tobat not; neither is the Sober 
„ is % nos be that vecetbes It of bim ſub ec to an aqlon of frefpatle, as it it were 
ee “tie in the act, but perhaps ff it were rellebab ble, the way to reltebe, ik, ¥ bp 
ö we ; ae art N there was no mater to wien a e war 


iy ae 


4] 5 
aT er ing 
spiel iy # — at PERE Wy, 
* * “Si * — 
0 ee, e 
. eo a 
9 9 ks? in 
= " 45 ol 
> \ Se 7 pine? 
eA 
roy 
( 


8 e 


ended, except it be ended in reſpect of them both, and that map be either expꝛeſled ! 


: ae fo3 them. 


dee in Waiting, which was, that the defendant Joane ſbould depart from the 1 


ce The plaintite che wed the Award made De G. Super præmiſſis in Conditione, c. a ae 7 . Jet ocz 
ee houſe wherein the dwelt, and other things which appeared not to concerne the 


adjndgedagainſt him, becauſe it was an arbttrament but onelp on one fide, and Abitrament 3 aN 


fabmiftton being by word, and though it be upon bond in the common fozme 


VVVffTTTTT—..... Aa 
Keble verſ. 5 Nichols verſ. 49 


. Grunnion. 
William Keble Executor of Robert Ke ebe. 
againſt Osbalton, Co. B. 


Illiam Keble executoꝛ of Robert Keble bꝛougbt an action of debt upon A Led, 
WII obligatory of 31 pounds 13 chillings 4 pence, agatnf Francis Waller. 
Osbaſton erecuto2 of the Teſtament of another William Keble. The defendant Trin. 12 1 39 
pleaded that the fatd William Keble the ſuppoſed feftatoz oped inkeſtate, and Wade ae * 
that before this wzit purchaled, the adminiſtratton of his goods was committed cc ted ; 
to one Edward Keble who àbminiſtred and fill doth. The plaintite replpeth, } 5 

that William Keble dyed inteſtate, and that alter bis death, and before the ad⸗ 

mintſkrat ion atoꝛeſatd granted, divers goods of his (and names them pärticular- 

ip) to the value of this debt, came to the hands ok this delendant, which gosds 

the defendant as executoz to the fatd Keble Adminiſtravit few aliter ad uſum 8 
ſuum proprium diſpoſait & convertit, & hoc C. Whereupon iſſue was taken 
“and found it againſt the delendant in the dis junctve as afozefatd, and it was ad⸗ 
jndged fo2 the platnttfe, fo2 the point in iſlue is direaly found, and lo tt is within 
the ſcatute ot Jeofailes; & the iſſue alſo is not impꝛoper, koz though the verdta be 8 

true, if either hee did adminiſter, oꝛ other wiſe convert it to his uſe, pet both muſt 

be as erecuto2, fo2 fo is the pleading and the verdic, and then it is but the fame 

thing ſpoken two tapes, one according to the proper file of Law, the other 
accoꝛding to common ſpeech; and therefore ik ine had beene taken only that * oF, . 22 
hee had converted the goods to his owne ule, perhaps it would have beene 
good enough, efpectallp it it were added as executoz, as bere tt is. And ſince Executors by (8.342 
there was an executzk in wrong befole the admintſtration granted, the wrong and N N 
plaintife had cauſe of Acton vetted in bim, which tall not be faken away bp e ne 
the adminttiration granted after though it be before the acton brought, the 5 15 
rather becaufe thoſe goods taken away by wong before the administration 
fhall not be allets in the hands of the admintitrato⸗ kill 1 be. Fang en 02 


J 1. 7 


5 5 a — be 
eS Nicbols verlus Gum. Hat ge: A. n, ,, 


Tb Nichol bꝛongbt an adton of debt upon an obligation of 4opound 5 e 5 a 
againck Joane Grunnion, the condition was, fo perfoꝛme an Award to be 7% f 
d a, 54: 


cc made € ae in wziting. Che defendant pleaded that thep made no Award. 


wot’ ph. 1S ot 1 


Sud 
ce plainttfe, and ſhould pap the plaintife thee pounds ten thillings, and aligned 

é the breach in that, Che defendant rejoyned that the wardimen made no luch : 

Award, whereupon ifue was taken and found for the plaintife, and pet it was 28. 58. 


fo bopd, and none in law according to the bocke 7 H.6.40.1.42078327: °° „ = fide 
Foz, though as Bafpooles cafe fapes, an Award map be made by parts, the 9 eye: 2 Led. 6 ope 


foz all cauſes, fo as the fame à ward gc. it (hall net be extended further then the 
caufes made knowne to the wardſman, pet it matt in that caſe end all contro- 
verſies appear ing to the Court, oz elfe it fatisfies not the Condition of the 
Obligation; Wbereok it followes that becauſe every controverſie is betweene 7 


two parties at the leaſt it appeares to the Court the controverſie cannot be 
pe be pp he Court th a be ote 


02 implped. Erpꝛeſled, as it an Award be, that an Obligeꝛ in a fingle Dbliga:«L 10: ak 45: * 
tion thal pay the debt, this is no Award, except it be proved, that he be dilchar⸗ 
ged becauſe payment is no diſcharge in that cafe; but ik tze Award be, that bes N 


ſhall pay ten pounds fo; trefpatte, it is good, fo2 e implyes a Maia 5 . 23. 2 


° 


50 Inc he } 


verſ. Roll. 


And that ts the reafon of the jndgement in Baſpooles cafe. Pow here in the 
_princtpall cafe there ts nothing awarded for the defendant, and the three 
pounds ten ſhillings appointed to be papd is not fatd fo; what; ‘fo it can imply 
nothing, neither can it be holpen by anp averment; for the arbitrament is con: 
dit toned to be in wꝛiting, and pet indeed there Was no averment that the thꝛee 
pounds ten chiutngs was Awarded foꝛ any tauſe certaines But ik anot for 
_ were bꝛought for the frefpatte,, no doubt this Award map be pleaded tafth. an 
1. aberment. 
g PT ͤhere was no judgement in this cafe, fen though J was clearg, and am 
a Aud. 29:  cleare of that opinion, and the reſt concurred, pet there was ſome varying 1 7 
and fo it bang, and J think was compounded, for J beard no moꝛe of ff. 3 9 4 


oe (ent 0 uche verſus Rolls. 


» Om of the Court of Mards came this canfe 5 the slits 
curia Wardorum Mt the relation of William Inche Commiffee of uae 
French the Rings Ward plaintife, and Andrew Roll defendant. Oe 
V pon a Diem clauſit extremum, after the death of John French, father. ol the 
4 Mard, it was found that he held one Melluage and twenty acres of land in 
Kittifham in Cornwall of the fame defendant in Unight ſervice, and that 
fhe fatd John French did like wiſe hold one Peſſuage and eight acres ol land in 
5 99 9500 Wharpſtone in Cornwall of the late Queene Eliz. as of her Manos of Entergen 
* 80 in Cornwall bp lealty, and thꝛee thillings rent per ci de qhe e 
Bee 1 7 Juratores ignorant. a 
ee e iii in. Akter ward a Nelius inquirend. Wag awarded upon fappotall, that. the land 
. . we 00 he was holden of the in ing bp knights fer'bice;upon which ius 19 ean 
8 15 e kound that be held the fato Melfuage and eigbt acres of fand in 
aor) nal tothe fhe Mueene by knights lervice. The quesion is, wbeiher the lands e 
fr Offce. of the Wing by katghts terbite in Caplte oꝛ not. It was ſaid foꝛ the ing, that 
Bean an oaigtnali office found as this office is upon the Melius Inquirend would 
have made a tenure in Chtefe. And it was alfo fatd, that Trin. 12. Elizs, Dier, 
29 2, it was reſolbed, That where an office was found that lands were held 


we wn “ee Regina, fed per qua Jervitia Iuratores ignorant, and thereupon a 
: ae 705 4 


ſalfend. was awarded, whereby the tenure Was found to be of a fabjedt, 
t nobo the fir office was void, and the Melius Inquirend. Was tr the 


* 


id 1 ol the firth wait ol Diem clauſit extremum. N Geer 
A ous’ N. ae Wut it was now velol ved by Hobart] and [Tanfield] Coke being able that 
as 3 OE Na Aud dis cafe, the tenure bp knights ſervice of the Queene, found by the Aellus 
cue ae? en. & "\ piquirend. all be taken to be found of the Manoz of Wharpſton, Wbereok the 
saci <iettoit © (bat the Meliur Inguiren. ia in bisotonenatuce at the common am 
bak a applemant to a Defect: oz untertaintyot a former office, and fo bere the 
2.9 ee fic fonndicertainty of the Mueene, as of A Manor, and by ſome 
dend o foebices terkalne, and the uacertaintp only for tome other part, When ehe Helin 
a 1 755 10 ee comes perfoas that, and fo both make but one office, and mußt be 
f A* Bp 0 4 


op the cale of the 12. of fhe Queene, it was bolbing 

ee stor that ten Molits Inquirend. not at common Law, bat gear 
3 Skarute of 1 El, and taking bis nature and force from bent 
Therefoꝛe the reſoſutton is erpzeliy, that the Melis Inquirend. therty ans e 
k Hite; and abfolute of it e e of apni en een bat ont in two 


a ans 
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Holmes 2 See verſ. ? Freak & Voor? = 
ver Tvi?S Jenfeld. S verl. Binford. S 


Zolmes verſus TPiſt. N 

Homas Holmes brought an Aflumpſit againſt John Twiſt, and detlared that Balcher 5 6% 
he was poſleſſed of a heap of woad containing ten tonnes, and that Twiſt Trin. 5 ie 4 (0.94 

7784 Or 


woad, he would pap him fo? it within Gr moneths after the rate that be chould / (ert ge 7 
ſell the reff, and thetwed that he fold and deltvered unto Twit the tonne of woad, 7 6 3S: 
and akter fold unto one Collins the reſidue after the rate of 23. pounds a tonne, e , OU eg, a. 
and the Defendant patd him nef the 23. pounds according to his promtfe, and 4 65 wee 2 50 8 ie 
thereupon judgement was given koz the platnftfe in the Kings Bench, and Ce Tie 
now upon à wait of Crroz in the Exchecquer Chamber, the judgement was N 
reverſed, becauſe the platntife had not alleaged that he had given notice to the 6 
defendant of the fale and price of the reſt, being a thing ok his pꝛtvate knowledge, i 17 85 tie ; „ 


ie and not like the cafe ofa Bond fo perkozme the award. And fome Judges of of a thing fe.) . 
. @ Rings Wench allowed of the reverlall, and tooke no knowledge of the cet per Wes 25005 


judgement. ox 
See & Menfield. 


Dward See fold the Panoz of Buckland in Kent, being holden in chtefe, to C#iz wardo- 

Thomas Menfield and Dorothy his Wife, and to the betres of the fato 3 d 
Thomas fo the lame ate, then Thomas and Dorothy levted a fine of the laid gd. 
Mano; fo A. and B. to the ule of them during their lives, the remainder to the in 32 H. 8. Sure 
ufe of Thomas in tatle, the rem. to the uſe of & ſtranger in taile, Thomas died. J 8 ‘ 
It was refolbed bp Hobart] and [Tanfield] that Dorothy was not fo fue i 
literp of any part of the land, for itz was no advancement fo ber from her hul⸗ 99 
band of his lands within the Statute. : 


Freak & Mabell Vxor azainft Edward Burford: ; Co. B. 


Devon. 


Ohn Freake and Mabell his Mie, brought a Fozmedon in Remainder, Rai 
agatnſk Edward Binford of 3. Peſſuages, ac. in Alfrington, which Roger ee oa 
Linfey did give to Elizabeth Coxton, and the heires of ber body, the rem. to A briefe vary: 
John Piſing and his bettes, Et quæ poſt mortem predittorum Eliz. & Johan. Piſing ing from the 
prefat Iohanni Freake & Mabell fl. &. hered. Robert Pifing gen. fratris &. hared, Regifter but 
Hugonis Pifing gen. fil. & heredis pred. Johan. Piling remanere debent per formam dul balent. 5 2 oO: 
donationis pre d. eo quod pred. Eliz. obiit fine hered. de Corpore [uo exeunte Gc. pods a 
Whe tenant pleaded in Abatement of the twrtt, that the demandant chould by e Obo. 5 185 3 
the forme of the Regiſter have ſuppoſed that the Welluaces €c. po/? mortem pred. 
Eliz. & John. Piſing prefat. Jobanni Freake &. Mabell r Confanguin. & hared. 
predict. Joh. Piling remanere debet per formam doxativnis pred. Which concluſſon 
bee bath not made. And it was fatd, that the wzits of Fozmedon in Remainder 
in the Regiſter fo. 243. 244. and 246 were all fo concluded: And of that opinion 
was Juſt ice LW arburton | but my ſelte] and [Winch ] and [Nichols] held the 
wit good enough, in as much as it appeares to the Court, by the Pedegree 
as it is ſet downe, that the is and needs muſt be Cozen, and heire unto John 
Pifing, fo as it is but palma pro pugno, the fame thing moze largely ſpoken, and 
the forme of the Reg iſter map beare ſuch an Alteratton, and therefore 5 E. 3. 
35. & 7 E. 3. 4. 48. cited in the Regiſler. : 
Feoꝛmedon in rem. upon an effate fatle, limited fo P. and K. the rem. fo F. 
in kee, G quæ poſt mortem P. ànd K. to T. Sonne and heire of F. ought to rematne ; 
And the wzit was adjudged good without laying expꝛeſſely the death of F. though 
it were urged, that the forme of the Regiſter was fo, becaule the laping of I. 
5 to be heire ot F. doth impoꝛt as much. n b 
a And 11 H. 6. 20. in Fozmedon in defcender the demandant made himſelke 9 99: 
beire unto everp one that had beene inherltable to the intaile, thongh by the 
5 1 2 5 Reg tet, 


6 


J)) hey Nem 
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be heire fo all that were ſetled, but he mut not kalle fo make bimfelfe heire fo all 


that were leiſed. And 2 H. 6. 11. an Action of waſte was bought, and the zit 


Was vaftum in domibus &. homini bus ànd alloted good though it wanted the $020 
Che which is the woꝛd debe ne and Lice 


Trin. 10. Jac . 618: Richard Fofter Doktor of Phyfi ck blaintife. 


Sei . el de Anne Tack{ow widow defendant. 


1 7 Jackfon, exetutoꝛs ot᷑ the laſt will and Ceſlament of Thomas Jackfon, con- 
judged againſt tatning, That whereas the plaintife in Mich. Terme. 6 Jac. had recoberep 
Fofterthe — agatnft the ſaid Thomas in the Common pleas as well a certaine debt of 2300. 
1 Trin. pound as 16. pound ko; dammages, why be ſhould not bave execution agatnt 
open and hrge them of the fame judgement: the defendants plead that the plaintike ougbt not 
Argument at fo have execution against them of the goods and Chattells of the dend. Foz 
the Bench. khep fap that the fatd platuttfeatter judgement in the life of the Teſtatos, ſcilicet 
“pel ld lie the 13 dap of Feb. in the ſald firth peare did profecute qm bre. ipſius domini 
e Regis de Capias ad fatisfaciendum u gainſt the ſatd Thomas upon the laid judge⸗ 
fat to the then Sbertfies of London direded returnable xv, Pafch. bp force of 
Which watt the fame Sheritkes, before the returne thereof, that is to fap, the 11. 
die Martii tooke the laid Thomas, and had him in Pꝛiſon, and kept him for the 
e debt, and dammages aforelatd. And the laid Thomas fo being in execution after 
Ana dying in 480 before the returne of the fatd wit, oped in executton, and that the Sberitte 
See returned the writ ſo, and demanded ieee the platnttfe ſatth, that the ſame 
party his Sheritkes of London, did not fake the fat) Thomas Jackfon and him in Patio 
soe ei and under their culkody in execution forthe debt and dammages akozelald had 
nofarher and detained by vertue of the fata tort of Capias ad ſati fac. prout cc. whereupon 
chargeable, ‘ tlae was taken and the Jury finde that the Sheriffes virrure brevis de Cap.adfutis- 
And of execiiti- face infra (pecificat. non ceperunt &c. fed dicwnt quod ceperunt Gc. virtute cujuſcdam 
on generally at re vir de alias Capias ad fatisfaciend. in Recordo prædicto min ime fpecificut.in qua- 
3 dam exemplificatione inde confecb. et jurator often’ cujus tenor’ Ge. fpecificat. And 
ſo ſet downe the wit of Alias Capias at large of the fame Teſte, the fame 
returne and all things, onely it had not any averment, that the perfons and 
9 5 judgement and all things are the fame, and concluded // ſuper tota materia, the 
theirnatares Tourt Wall thinke thatthe Sberiife tooke him by force of the Capi within mens 
at large. ttoned, then then fi nde kon the defendants ; tt othertwite, then for the n 
. The caſe depends upon two points. 
Eirſt point. | JF tr fk, whether the verdict be found fo2 the platutite, o2 the Defendant. 2 


“Crompton 3 Fofter inne oar fac. agetntt Anne Jackfon widew, and Miles 


1 The SecoW, whether the death of Thomas Jackfon in execution bee au ablo⸗ 
lute dilcharge of the debt, againt him his heires, executozs and Admintikratozs, 


fo as no new action oꝛ execution, can bee had againſt them oz any eee. 
Tonchingthe fir point there artfeth thele Queſt ions. 
1. Fir, whether the former part ok the verdict be peremptozp, which finds 
: that the Sberifte tookenot: Jackfon, by vertue of the writ of Capie mentioned 
in the plea, oz whether the ree that kollowes, that bee tooke bim by vertue 
Of an Alias Capias, not mentioned in the Recozd, and fefs forth that ſpectallp 


with concluſion, it upon the whole matter, ec. and leave it to dhe Ke doe 


cozrect the firſt part. 
Next whether the Alias Capias, being underſtood of the fame dau. pecfons 
Ac. will maintatne the defendants plea. 
oh Walp, whether this Alias Capias ſhall be under ſbood of the lame judgement 
mentloned in the defendants plea, becauſe fhe berdia nthe no aberment wae 
fed, nor by the woꝛd pred. tc. 
And to the fir queſtton upon the firſt point. 


vn 


Regtter, hee oute make himlelke helre onelp unto them that were ſeiſed by 
force of the intaile, but pet the wzit was holden good, for now hee mu needs 


2 


! 


1 
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Ik the verdid had pꝛoceeded no further, then to the general negative, that the To the frit 
Dher ies did not take him bp vertue of that wit, tt had beene cleare againſk the Queftion up- 
defendant, : on the firſt 
But whereſoe ver a Jurp doth begin ttth a ſpeciall matter, and after makes 
a generall concluſion upom it, contrarp to that which the Law and the Court 
do judge upon the fpectall matter tound by them, o2 on the other fide when they 
begin with a direct verdict and pet alter deduce a ſpeciall matter which ts con- 
trary to their direct ver dict, oꝛ in law proves the truth contrarp to their generall 
verdia premifed, and cloled them up, with ſubmitting the whole to the judge⸗ 
1 ment of the Court, as in fits cafe it is; in both thele cafes the ſpeclall matter S T Ta 
makes the verdict and oberrules the generall. As koꝛ example. el ' 
20 Eliz. Dier 362. in debt again& executozs the dekendant pleaded plesie- Hacd 47: Ao fog. 
8 ment adminiſter, where u pon iſſue was taken, the Jury finde that the teſtatoz 315750 
rs had made a leaſe for peares of a Houle and tmplements of houſehold rendz ing 
9 rent and dped, and that the executoꝛs had received the rent and concluded ent / Fe 212: 
: afets, pet the Court judged upon the ſpectall matter it was no allets, becauſe 
8 the rent ranne with the reverſton, and fo belonged not to the executoꝛ. 
Do Paſch. 22 Eliz. Dier. 370. One brought a wit de Plegiis acquietands, 
and the Jurp found that the platutite was bound fo2 fhe defendant, as his ſurety 
in an obligation with bint joyntly and feverally, and that being impleaded he 
praped a plea tc, and pet judgement was given againſt the plaintife; for as this 
Tae is they were both pꝛincipall, and neither pledge noꝛ F idejuſloz to the other. 
And this action lyes not but where one ts named erprefielp as ſurety in the 
: bond, which was not fo in this bond. , ' 1 
g And Paſch. 2 & 3. Ph. & Mar. Dier. 115. debt upon an Obligatton for ee cS 2 


oint. 
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5 performance of tovenants whereok one was that he Gould doe no wake, and flue 2 C . 20.1067 
f taken whether he felled 20 Dakes, it was found that hee had not felled 20 Pakes 7S e 
but be had felled ro. and it was adjudged for the platntife, pet if upon the irl EP ee 10707 
point it had reſted there, it had beene found for the Defendant, 2 Ge. 433: : i c 
Hole that 10 did not prove the fine of 20 literallp, but it probed the breach 1 20 1 
F tleare within the fue. Quere, il it had beene Dakes for Aches oz the like, log poo 72-63 - 
5 either had beene walt, and the very iſlue in contemplation of law is walk op: 
no walk, and the reit is a cerfatntp of forme, fo in Towliefends cafe 
1 PIO. 111. . 
As to the ſecond branch of the fir point, whether the Alias Capias can be The ſecond li 14 
taken within the illue. Fir ſt, lap this fora ground, that ik the Jurp finde any queſtion upon 
{hing that is meerely out of the tine, that ſuch a verdickt, ſoꝛ ſo much is ulterly the Arlt point. Cohn. 
void and of no force though it conclave in generall, fo; oꝛ againi the plaintike ae out of 


on the defendant, Wherkok the reafon is platue, Which ks, that the Jurozs are; ff 0 
fryers of matters of fac put in tine betweene the parties, and their oath 7 Os... 
whtch contatnes theit commiſtion is, that they ſhall truly trie the tiue betweene 5 
party and party. And fo is the ven. fac. ad triand. e xitum nos ad triandum jus, A8 in ö 

à watt of right, fo that whatſoever they doe try belides the (ue is per non juratos, 
asa caule judged by the Court that hath no jurildiction of the canſe, cofam nos 
Juice, and utterly void, loꝛ a verdict muff not be to the action What might babe 
beene pleaded, but to the tue which is pleaded, and in their charge. And ik that 
olher point had beene pleaded it might have had an other anfiver and edtdence. 
And therefore the entrp of the verdict in the recozd is, Our ad veritatem dgixfra a 
content. Iurati dicunt ſuper facramentum ſuum, Gc. And fo upon the matter, (e. 13: peer 5352 
ik that extravagant part of the verdickt be falfe, it is no perfarp, neither doth? 167 Yst.72: 
"any attaint Ive upon it, fo2 there is no party grieved no2 anp thing to be reſto⸗ 
red, netther can it be uſed as in evidence in any other tr tall, becauſe there is no 
redꝛeſle it it be falfe. a * 
And F hold it plaine, you cannot juſt ite to call him per jured upon {uch a point 
being kalle. And ſo it is tonterning a point of diſcourſe by Judges out of the 
point of judgement it map be a judicious and ſkudied opinton, and of ſome it 
authority, but it is no p art of the judgement, foz no togtt of exro? Ipes upon tt pl: g Ge 
an ‘ 


: Foſter verſ.ꝰ 
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13 iG ef 227; and therefore it ought not fo pꝛeoccupate noz pretudicafe a judgement. And 


54 therefore 39 E. 3. 38. à writ of annuity was bꝛonght upon a pꝛelcriptien, the 
defendant traverſed the pꝛeſcriptton, whereupon iſſue was taken and found for 

3 the pꝛeſcription. But kur ther the Jury found that there was nothing of annulty 

i i bebinde, pet judgement was given for the plaintite. 

5 9 2.19 car So 43 Afi. P. 1. in Allize the defendant pleads himfelfe a villaine, the plains 


tike that be was free and tue taken upon it; the Jurp found him a pillaine, and 
added that the platnttt was ſeiſed and diffetfed by the defendant as the weit im⸗ 
ported and that the Woꝛd of the villaine had not entred. And pet it was adjndged 
agatnſt the platnétfe, fo jurors are bound to their iMues, but Judges have 
power over the whole matter, and that bath alfo bis bounds, all the matter 


. weithin the recoꝛd not at large. 5 a 

5 G. 5 But howloeber the verdict ſeeme fo ſkray and conclude not fozmally oz 
e lenker punqually ante the tae fo as pon cannot finde the wozds of the ickue in the 
* , herdic, pet tf a verdick may bee concluded out of tt to the point in tue, the 


Court thall worke it into forme, and make it ſer be. And therefore 47 E. 3. fo. 19. 
In à Præcipe one came in and fatd, that the tenant was fenant foz lite, and 
4 pꝛahed to be recetved foz his veberfion. The demandant on the other five pleaded 
6. a: Dy, 32 that the tenant in the action had kee, whereupon illue was taken that hee has 
9 not fee, and it was found that neither the tenant noz be in reverfion had ever 
anp thing, which is cleane beſides the illue, and againſt the reafon of the 
retceit. And it was adjudged that he ſhould be received, for by this verdte it 
was found, that the tenant had not kee, which was all that was put inttue, 
1 affoy both the demandant and the party pꝛaping receipt allowed him fenant to 
2 ease the adton, which mutt be at leaſt a freehold, and that being agreed bp the 
er (i Ras — parties, the Jurozsu could not falfifie. And therefore the Book 19 E, 2. 
F, receipt 178, being adjudged contrary J do condemne. 1 eer 
One takes But on the contrary where an idue is well found it Mall ſome times relieve 
yo gf benefit of a ranger, as in the cafe of Tilly and Woody 7 E. 4. 31. Were an action of 
15 1 frefpate was bought againſt two fo2 taking of goods, the one pleaded nok 
ig eo ig gal, and it was found again him, and the other pleaved, that the plantte 
7 


e bad given him the goods, toberenpon {flue was taken, and that found again — 

. the plaintifeyand therefore judgement was given agatnſt him, for the ine 
was well found, and the actton being the fame and both the defendants parties 

to it, and the Court ſeeing that the title was againſt the platntife, no judgement 

could be given for him againſt the other. But ik the platntife had brought bis 
actions ſeverallp, againſt either defendant (as he might) he ſhould have had is 

f judgement though perhaps the defendant might bave beene relteved bp us. 
1 sey And quere upon the other judgement; tamen quere ol that. 


Nob admitting that a meere fozaine matter is votd, pet in this cafe fo the 
fecond branch of the fürſt point, J am of opinton that the Alias Capias Doth — 
maintaine the plea of fhe defendant which is but thus. What whereas the 
plaintife had fet forth his judgement and demands why he ſhould not have 
execution againſt the executoz, the defendant chewes that the plaintife had 
ſued forth againſt the fatd T. Jackfon in his life qu, breye de Capias &c. 


was pleaded a that the Sberiffes virtute brevis pred. de cap. ad [arisfaciendum predictum Th 
Cap. general. 


Jackſon nen ceperunt, and thereupon iſſue ts taken, fo he den ies that he was taken 
virtute cujnſclam brevis de cap. & c. . 

In everp ac there is a ſubſtance, a bodp, a pꝛincipall, and there arecertaine 
accetlarfes, oꝛ Accidents: And concerning this, it is a true A-viome, Vnnmquedq, 
max imè eft id quod eft principalius in ipſo, and therefore things are nominated 
ex eg quod ſunt per fe, non per accidens. Hob then the ſubſkance is Capias, 
whether it be the firſt Alias, 02 pluries; thofe are but diftindtons of number 
in oder, there might have been moze colour, if he bad pleaded it an a 92 

i) 


ccc 


a certaine wzit of Capias ad fatisfaciendum ſuper judicinm predictum, Ge, N 
Verdick fines Zirtute cujus brevis, the Sheriffes tooke him and had him in executton koz tbe 
in Al. cap. that fame debt and damage and that he died in execution, ec. And the plaintif tapes * 5 


a 


wers tf was the firſt, for that bad not beene true in the wonds though in 


the bꝛother of the plaintife with warranty, and the plaintike dented the deed, feel. ya: 1998 2 ay 


nt pet in making up their verdickt, they had giben thepottestton fo the plainttfe 
bp leaſe, and laid the Entry upon him by Wyat, without any title under Packing-⸗ 
2 U ‘ - 


Fofter verl.2 
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labſtance, and to the effect of fhe executor, it had been all one; But here as 

tt is full to the ſubſtance, fo it is not untrue, noʒ fo much as miſtaken in a woꝛd. 

foz it ts a Capias With a little addition, that map be ſpared. And Capias is the 

Genus, & Genus continet plura quam ſpecies: ſed ſpecies non continet plus quam Genus. 3 6 6 
H. 6. 2. A recegntzante pleaded, the tue, 1 tie! Recoꝛd and, the Recogntzance pla. 13: 
Which was certified was upon condition, and pet good, 36 E. 3. 5. In an 

Account the defendant pleaded, that he Acconnted before R. and W. upon * x 
which iffue was joyned; and it was found, that be Accounted before Ronely, oe 
and it was adjudged fo2 the Defendant, 16 afl, 19. In alltze the tenant vouched, * 
fhe bouchee pleads, that heretofore the plaintife bought an Atze agatnſk 

bis Father who pleaded that the plsintife did inkeoffe him by his Deed and it i 
was fo found by the Aſſize, and he Demanded judgement, and upon iflue aul tiee 2 S* 
Record, the Recozd was, that the laid Alise was againſt the Father and 

Mother, and pet adjudged no fatler, but the verdict mult not wholly depart from 

the woꝛd of the illue 40. aff.21.3n an aff. the defendant pleaded the deed of 


and it was found not to be the deed of the brother, but the deed of the Father. 
and it was adjudged by good adviſe, as the booke faith againſt the defendant. 
And Jam ok cleare opinton, that tf the Jurp had found, that hee had been Fete: 
faken with a Capias pro fine, 02 by a Capias utlagat. after judgement, and the 
plaintife had praped that be Mould rematne for his {atisfacion, that pet this 
bad been against the defendant; for though he were taken by a Capias, and „ 
were allo holden ad fatisfaciend. pet it was not quoddam bre. de Cap. ad ſatis- ae 
faciend. which is a kinde of a wzit cerlaine, pet it amounts fo fo much in efter, 
and the praper for his remanding is a kinde of taking of charge of the nature 
ok the wꝛit. On the other fide, if the Sheriffe had had this Jackfon in execution 
by one Cap. af anc ther mans ſuit, and then this Cap. had beene delivered unto 
bim, and he had alfo charged him with that, J hold that that would have main⸗ 
fafred bis iſſue; for though he were taken before, pet this is a new taking in 
the law, as to this execution. e 5 wit A RS Sy 
As to the third branch concerning the faults ol averment, to apply the Capias The third que- 


the common intent therekoꝛe when the queſkion is whether be were taken 
force of the Capias mentioned: in the plea, which is named without additton, mem Eng 
and they gibe their verdic that hee was not taken by vertue of the Capias oA!!! 
fatisfaciendum within mentioned, but that he was taken by fore of an Alias 2 ies 
Capias ad ſatisfaciendum, not mentioned in the recoꝛd at the fait ot the fame e 

per ſon againſt the fame perſon of the fame teſte and returne of the fame ſumme 1 68526 1 
of debt, dammages and judgement; It appeares plainly, that they underſtand 
tt to be the fame ; for it is againſt fenfe, that either the Jury wonld have made. 
oꝛ the Court have ſuffered a ſpectall verdic, as a doubt, it this Alias Cap. had 
been upon another judgement, oz between other parties. a 155 5 cull 
It a plea of Czpias map be maintained bp an 4. Cap. which being the test 222g fe.97: 
onelp doubt, the Court muſt make no more doubts; the finding and tryall of the c 1. 
matter of fad; being onely the Juries office, and not the Courts, upon which 

point, fee Goodales cafe, Co. 5. fo. 97. where in an Ejeckione firme per Goodale 


again Wyat upon not guilty the Jury concluded their doubt upon perkozma nne 4 


ton, but that was included, and ſo not regarded. : 


we 


And Fulwoods cafe, Co. lib. 4. fol. 65. where it was found that one Recoc- ES 


7 
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good and effeduall according to common ſpeech and intent, and the Carle of 
Shrewesburies cafe, Co. lib. 9. fol. 5 1. where the verdig fatd, acceſſit ad locum 
uſualem to hold Court Baron; It was found that Sterne as Deputy to the 


. Manerii de Mansfield communiter tenta frit ad cuſtod. il. Cur, and that he was 
“sa et diſtur bed ac. bp Woodward, Steward to the Carle of Shrewesbuty. And holden 

well; fo2 though this would not have ſer ved in pleading, for it malt habe been 
4 pleaded that the plate was part of the Panoz, 02 holden ok it at leack, where 
' 92. 2 the Court was to be holden, pet it was allowed in verdickt. But now, it this were 
4 8. 4, Pemutrer in a Demurrer upon matter in L aw, though the parties will joyne upon fome 


certaine, party, pet it upon tke whole Recozd matter in Waw appeare why judgement 
ach “es ty: ee. ſhonld be given againſt the laid party, the Court muſt judge fo, for it is the 
N office of the Court to judge the Law upon the whole Recor, and the confent 


point. 


ger a little in that point, upon the booke of 34 H. 6. pet in concluſton be ree 
folbes that the Court muſt of office judge upon the whole Recozd. 


thatthe kbogzte of the wit, and had him in execution for the debt and damages, and fhe 
* Sheriffes tooke verdickt onelp findes, that the Dher likes tooke him by vertue ol the Al. Cap. and lap 
1 Suche force nothing to the having and holding in execution, pet it is well enough, foz the 
Hen Aube aan confequence is neceftary, becauſe ihey could not take bim by the twat, but be 
bim in Sheritkes tooke bim bp koꝛce ok the Cap. within mentioned, then they fooke 
execution. iim in kozme as the dekendants pleade Which runs to the Whole, as well fo La 
taking as the detaining, keeping and holding in execution. 
Nota That the dying in execution was not put in iſſue, but admitted, and 


76. s. in respect that ik the death be not a dilcharge, but a rebiver of a new executt⸗ 
on, then was the plea a kinde of confeſting the acton, and as the plaintiſe 

Aden con- might then have demurred, lo tbe Court ought now to judge for him, bolv- 

ag felled nee, foeber the verdict be, except the Stat. of Jeokgtles help the vefenvant, like to 


“deed to be delivered upon condition performed, and not elle; fo tt was nok 
3 e his deed, upon which {ue being. jopned, and found not bis decd, pet it f * 
1988 i be judge d for. othe Platntife open the matter appear ing to the Court 
5 7 22 _tenfefed. - zl 
Ey G | Pow, upon the fecond great polnt, which is the maine 1 ol the e . 
great point. Whether a man kaken in execution fo3 debt and dying in exetution the 2 del he 
abfolntelp diſcharged by bis death as againſt bim; Wie wonld ſpeake a little 
largely, becaule it is of great confequence, execution being the life ol Juſtice, 
and necetlarp to be determined. And ſerange it is, that it bath not been bitherto 
brought fo certainty, being a cafe that muſt needs offen happen. Pirie 98 
oy Ofichiesriogs And therekoze, firſt of erecutions in gencrall, J meane of everntigns paring 
egal, as. J map call them, for debt and damage, fo of executions upon reall a 
; whereby land is recovered, and damages fometimes withall, 02 of exetu 
upon Bjeckione firme, J will not ſpeake. 


555 
ses 


and bp. the Statute of 25 E. 3. in other taſes. ; 
Foꝛ, at the common Law, upon an action of the cafe again an | Boake. lu; 
ost ah, - 59s Fe ds log in the Inne, oz againſt the Sher itke for an efcape, no Capias lap, 42 
es 696. ny 5 E. 3. 11. &. 42 afl. Pl, 1 J. foz it was but culpa ſomet ime levis fone eta 
5 yeep ehegligence, but not a Loilfall wong N 25 
ere 


nay Earle ot Rutland azceffit ad Villam de Mansfield ad alem locum ubi Cur. Barons 


of parties cannot pꝛejudice their opinions, noꝛ gutt them of their office in chat . 


a Se seas lwe And therefore though Mountague in Dive and Manningams cafe does dag 


that they bad muſt be in execution. And alle, becauſe they conclude their berdict, that it the 


ek: Saat — Executions therefore as J call them perlonall are Levari faci oi f ert J 
6. 1 0 9: common A aw; Elegit ie Stat. of Meſtm. 2. cap. 18, and Capias ad ſati fa. 
D Gb 11.5; ciend, bp the common W abo in tref. 27 & armis being a dived saat i mzong. 


See one point, upon Which tf it food alone, judgement chould be given forthe one 


* 


Tic werde How, though the iſſue in this cafe be, Whether the Sheriffe tocke bim up 


1 Walle: sects 63 therefore of that there is no verdict, fo that there ts no caule to argue it. But 


4 55 ie A Seo; 9 H. 6.37. It in debt the defendant plead that be delivered the deed as his 


.. AA ˙ A oe 92 — 
a — ee 3 7 5 


tan the body be taken fox a time, oz fes a part as a Fieri fac. bat it mut be 


 fcilicet 30 E. z. cited, which J find not,) J bold the law to be cleane contrarp. Qe 


turned erecutton of halfe 24 Acres, the plainttte prayed a new Elegie into Suit, Heng Le _ 6 


Foſter ver? a 
Tackfon. — 8 5 


There is allo ſometimes executton ok the bodp without a Capias ad ſaati pff. f A N 
ciend. as where the defendant ts taken by Capias pro fine, lo; the u ing, lohtch a 
was alfo in cafes of meere wzong, 02 upon a Capias utla gat. for the h ing after 4 6 cy am ee 
judgement , In which cafes the plaintife map pꝛap the oefendant in erecation 1 N 
koz bis debt, oꝛ map refute it. e 4 
Dee the koꝛme or the Entry of the pꝛayer of the platntife in ſuch cafe, that > U 871 
the defendant map remaine in execution for him, for as much is implied in 8 
taking the Capias ad ſati faciendum, ſcilicet àn electton of that for his execution. 
now electon tmpltes rejection ok the reff, fo2 there is no election ok all, neither 0% 2: 


—ꝛ —ꝛ— — — 


Of writs of ez: 


torally and finally during his life. 


ee ecution fued 


Mere J will conſtder two things, een N 5 forth, failing 

Fir, where wzits of execution being ſued forth, doe utterlp fatle ok their wholly of their 
effec, what is their confequense to other writs of executtoͤsn. ‘eal 
Perxt when they be executed in part, and not fo the whole demand. e 

Pow touching the relation ok theſe execattons amongſt tbemſelbes, and etfect in part, 

their cozreſpondency. es : 
Ik J take out a Cap. 02 Fieri fac. and thep take no effec, J map have one of ant. zap bo: 2 6 
khem after another, 02 an Elegit atter both it they fatle, 15 H. 7. 1 4. 47 E. 3. 26. (Oe 


and therefoꝛe though 18 E. 2. F. Executors 132. ag my Bꝛother Nichols fato, 
and Fairefax, 15 H. 7. 15. be of opinion that after a Capias returned non eſt inven- , e 

tus, the plaintife hall have no other execution, the law is not fo. But tk J take ir bares other 

out an E/egir, and enter it ol Recozd, and it be returned Ni“ Without effed. executions. 2 Ce. 359 | 
HPolw the queſtton is, whether J be utterly remedtieſſe; And in this divers aufe Dy. 2 5 
bookes ave peremptozp, that Jam without remedte, becauſe J babe made (fap e 
they) my eledion, and that entered upon Record, and therekoze J can never ge 
relozt to anp other; and ts this effec are the bookies of 19 H. 6. 4. Newton. f 
5 E. 4.41. à great opinion againſt two Judges that had granted if. And it ts 
cited 5 E. 4. Ar. to have beene ſo judged 30 E. 3. and 15 H. 7. 15. Fairefax acs 
cozdeth, but alfo fatto, That akter a Capias pou hall not babe an Elegie. But in Ane 
an al. Elegit, oz an Elegit in divers Counties one after another, the plainttte . 2 S 9 15° 
map have, as the bookies are 21 H. 7. 19. 4& 5 Phil. & Mar. Dier. 162. but ; q 
thefe bovkes notwithſtanding,(Whereok there is never a judgement but one, 


aScire facias Was ſued out and upon that a Cæpias by judgement, nokwitb⸗ cd \] 
: | „ela. 
0 of 118: ~ 


S. 


if appeare, Whether any thing can be had by the Z/egir, and then to enter the “th, „ oe 


— 


Tackjon. 


ignorance aliens facti oz caſus, and therefore tf J plead joyntenancp in mp felfe, 
4 J mut thew of whole Feoffement, not lo ok jopntensncie in a ſtranger. 4 

T. ¢bo; It ts 18 0 00 Pert it is mittaken ik it be concetved, that the election that is made and 
e injifticeto fetoꝛded, is fo be taken an election or the very wait ol Elegit. No it is an election 


eine, a of the land et. of the Defendant Elegit executionem de medietate terrarum. 


58 Foſter ae 


of bis duc, pk the plainttfe to hae a wait of Fier: fac. to the Sbherific, to levy the debt upon 
C the lands and Chattells ok the debtoz, oz that the Sberiffe tall deliver him all 
: fthe Chattells, and one palfe of the land unttli the debt be levted out of theſe 
woꝛds J note, that the electon is applyed to the Fieri fac. as well as to the Elegit. 

Againe, that of the two, the cafe of the Fieri fac. is the wort : Foz it is fato, 

that he map elec the wꝛit of the Fieri fac. but fo2 the other that he map not elec 

the writ, but the land it ſelke of the debtoz, ko hold till he be latis ſied, which 

ſuppoſeth land to be choſen, for tf there be none the choice is no choice; and the 

Word Evegir is not the matter, but the ad of election, which is in both erccutions 


3 que non conve- ꝗᷓ rent out of land, without faping pro fe G. heredibus, and then the grantoz dyed, 
Ne. e Nee foto. the grantee bꝛought the weit of Annnity again the hetve of fhe Grantor, who 
Sener vile appeared and tmparled fill the nert terme, and then the plainttie dilcontinned 
, l elections is and affer dickrained and made A vowzy, and then the plaintite in the Replevin 

7 clearely again pleaved the watt of Annuitte in barre; wherenpon it Wwasdemurrsd, and it was 
hee ‘athe conceit of Adjndged for the grantee, fo2 the perfon of the heire was not chargeable, and 


ee eet of therefoze the electon was botd and none in lad, and therekoze per dur am, though 


have beene charged. 

Wut now in the ſame cafe, it the frit of Ani huitp bad been bꝛongbt agatntt 

the Gꝛäntoz himſelfe, it would have been a des eber, and lo it would bate 

turned the rent Charge in Fee fimple, into an Annuity, onely for the life of ‘the 

Grantor. So von fee that the elegion ſkands not in the choice of the wit of 

Annuitz, fo ap gon de be tole and mickaken bat of the’ Anna lt leite tuber 
eK tt ie in being. e e is 

In Ravithment or a dard, ‘eects che Te nl the inkant within ag e and 

Adjudged in àſſeſled damages to one banded pound, i he were not married, but ik were 


Hs. 3. onall judgement, although he could not know whether hee were married oz not, 
and therefore hee was infoꝛced to make election, and vet it hee chule judgement 


— 
> 


ee: 12 ö be challl have execution for the 3 bunded pound, for the election of the matr 
. is popd, 36 E. 3. F. Gard. 11, 33 H. 6. 14. It the tenant infeott bis betre w 
Reed 2 in age, and the Word reteive of him bis fervices in the lite of the 
pet he mag take him in ward, after the death of the Father; othe 
11 bee recetve his ſervices of him, akter the death ol the Father, fo 
„ a invers things to make choice ol, not ſo beloꝛe. ep 
5 Thus karre of innits of erecuklons, that being faed txt i 
U war's wholle. nae + 


4m ‘Pot of executions that pave eet e e Nil de N 
122. nh We Ie 4 he 


It upon a Fieri . debt be . the one ferved, be 
bp Capias 02 Elegit, 1 14 E. 411. 3.26. & 14 H. 5. 28. Wut in that cat 0 
had fuer koꝛth a Fieri fac. and ie the. returne be prayed a Cepias, but it w 
denyed him, till it would appeare upon the returne of the Fieri fae. whether 
be had execution by that, fo itleemes th cingot tie eae of it ot 
Do there is a Kind t may 
fo2 there che 


be may have a 


4 


Ro 72 a is no land, and the moods apyeare not enough, J am of op nie 
Los. 2 Capias, for now tt is in effect but a Fieri fac. hough the woꝛd be E/ gie. 
33 30: e ik there be land extended, tt is otbertotfe, and pet quere it the debt be 40. 


priye a wan The wonds of the Statute of W. 2. cap. 18 are, that it wall be in the election 


Turpis eft pars Alike. And therefore fee Mich. 17. and 18. Eliz. Dier 344. Where one granted 


2 Ao: they bad pꝛoceeded te judgement⸗ in the wette of Annattp;pet tbe land wehe will 


45 E.3-16. marr ted, to three hundꝛed pound, the plaintife could not have a double conditt⸗ 8 


ok marriage, and the hundzed pound if the Sher ile retome that he haber 


N ecoꝛd. . 


And upon the 1 i — be no erection butt 0 Wen 


pound 


3 r 


K gg Rane pater og oes eo RE NE REIN, ge 


7 


— 


. 


— 
— 


K 


- fatishe oz goods that he had imbeſilled, and in debt upon an Obligation be 


be relieved upon an Audita Querela. Que. if I 


dant had lands and goods when the plaintit toons tbe boop, be made a plaine 


Foffer verl. 59 
Tackfon. 8 


SS —— — — —— —— 
pound and nothing extended, but a leaſe fo: thzee peares at five pound a peare O 52 3 4 
oz the like, fos then as fo that that remaines, the Elegit fatles, as in the other Mo. a: N 9 
cafe, where nothing at all is to be had. N 

But it à Capias be executed, that is in A aw ſufficient fo2 the whole debt; fo3 c. Gyr 
Corpus humanum non recipit eſtimationem, ſo as tf pon take it at all, pon mat 7 
fake it for the whole debt. 

Pow, to the maine Queſkion: 

Fick, it is agreed on all fides, that whereas the Elecite 02 Fieri fac. are both %. 875 
executions and ſatis fact tons to all purpoſes, and againſt all perſons, the Capias N 25 
is a full execution, as the booke 22 afl. 43. fates; but it is not a ver led lattl⸗ 
fadton in nature to all purpoſes, and againſt all perlons. 

Now how, and to what purpoſe and in what cafes it is not a fatistacion, 
ts the queſtton. 

Fick, A agree clearelps that it is not an actuall fatistaction, no not betweene Re 
the parties, according to Hillaries cafe 33 H. 6.47. where one was bound to : Ce, 75 


pleaded that upon a knit for thofe goods, he was taken in execution for the 
damage, and it was adjudged no plea. But this is nothing to the caſe in queſtion; 
1155 without doubt it is no latiskaction to common fpeech, noz to à foratne kane ‘ 
me 

But the Duettion is, wbether t be not gap ; fatistacton, oz fatistadion in 4 2 G 
law to that verp ſult. 

Foz it an Executoꝛ releaſe a debt, or dilcharge one in erecution, it thall be 3 ee. $3: fe Cot 
accounted in law allets as recetded. T amen Quære. . 

Againe it is no fatisfacion clearely, as to barre me to feeke a fatistadtion 2 d! 
againſt another, lyable to the fame debt oz damages. And therefore, 29 H. 8. f 
Brooke execution 132. 4 H. 7.21.20 H. 6. 11. 33 H. 6. 4. 14 H. 4. 19. and 
Blomfields cafe pꝛincipally Co. lib. 5. fol. 86. B. and Joanes and Williams cafe. 
ctted there, are all cleare law, and pet make nothing to the cafe in queſtion. 

Noz 4 E. 4. 3 8.5 E. 4. 4. being all to one effect. 

Againe, J am ofopinion, that ik two be bound jopntly and feverallp fo me, & 9495 oe 
and I fae them joyntly, J may have a Capias again them both, and the death Ge 285 E 
o2 eſcape of the one ſhall not diſcharge the other. g 

But A cannot have a Capi againſt the one, and anotber kinde of execution Several kinds a 9. re . 
againſt the other, becanſe though they be two ſeverall perſons, yet they make but € of executions 
one Debtor when J fue them jopntly, but ik A fue them leverally, J map lever upon one 
them in their kindes of execution; for though the Obligation be but one, pet obligation 11 
the oꝛiginalls, the ſuits, pleadings, judgements and executtons are fo divers, ee a 
as ff they were upon ſeberall Obligations. But pet fo as ik onte a very ſatiſ- chey are not fue 
faction be had of one, oz againt the Sberiffe upon an efcape of one, the reſt map cd joyntly, q . 


But now, tingling out the berp point, 3 bold that a Capiar ad Jutithacieng. es 15 4 Se: & 
is againſt that parfp as not onelp an execution, but a fall fattsfadton bp force feeral recipe bark: 


$ 
and Act and judgement ol Law, ſo as againſt bim be can babe no olher, noz 9 1 * 798 — 


againſt his hetre 02 executoꝛ, for thele make but one perſon in law. GA. 9 8. fle 06rd 
Foz where the law gives thꝛee oz foure kindes ol exetations not all hl 2 1. Reafon? 

but bp wap ok choice, tohereot the Capias ad fatisfaciend, is one; and toben tb 

body is taken, it is a full execution, and cannot be fo3 part, as a Fieri fac. 17 5 

be) It is an election of it felfe of that kinde of execution, and fo à renouncing ot 

the reff as well as an Elegit, thougb tt uſe not the very {0020 ac. for ik the defen: 


preferment of that executton before the other. And it they came atter, bee 
3 * bis choyce by batt, which expedition alone is a great ene in 
execution 8 
And it is elpectallp to be noted, ‘that the Debtor Hath not the. choyte to put 
the creditor upon the execution; for then it had fome colour of reafon but the 
chopce tstaken by the creditoz. 3 : 31 
2 n 


— —-—T — 


60 | Fofter vert. 
lach on. 


r. ft, ess: habe agatuſt him any other kinde of execution, noꝛ againſt bis executoꝛs, where ⸗ 
8 bkthe reafon is, becauſe, that when he hath begun, and chofen the body, he can 
never reſoꝛt to any other execution agatntt the lelfe ſame party; but the reaſon 


ee ace. _affer as before the eſcape. 


2 And therefore, it he take one in eretuklon tobo elcapes, hee bath wolte fo take 
another, oꝛ to get latistad ion from the Sher tike upon the eſcap e. ae 


* otone wilkull wrong) pet the platnttte can have no other execution againſt bim. 


_ bp death, 02 difability of the Sher ite. And bp the 

i ference between the lame partp and another in kale of efcape, 

“as = mone veafonable in caſe of death 41 afl. Pl. 15. One in exetut ton 
and tze Sher iffe dpe, Whereupon the plaintife pꝛaped a new Capias 

the pꝛ ‘toner, and had it in that cafe of milleptele, but other erecutlon Aden bee 

could not bave bad in that tale. ö g 


the keepers will, pet the plaintife can take no other executton; this cannot be 
in fbe kavonr of the Pete ko be ts the otrelp ere doer bot to 1770 parties 
fo gtpes 


4 Xf kaufe of another. 


take a new execution, 9 by the betenbants wed bee a 9 rea 
benefit of bie, 


* 


A y. 1 9920 0 190 e 1 all a co ſliderations mobe mainly, n 


ö etkec direclp, that is, his body. ttl Bi. 
. Regen. g. It ts a Prerogative to the u ing, fo babe execution et body, lands and g 
ape Cle, not communteated to the lub ject, but in cafe of Stat Perchant and 


8 


reed and Retognizances of that nature, wbleh is by Statute law, And the efor 
4 the cale put in Blomficlds cafe; That where the party was taken n exec 
. Sy. upon a Statute and dyed, and pet execution was bad agalnck goods 


might be taken at once 0} ſeverally. But tf this en wig a old, a man. 
vbedinming wilt a Capias, map be fare upon death. to end th Fi. 
Ble 7 5 
1 fo it many be bound and all faken in ‘execution, 115 the death of of eve 
one a new erecatton map be again the erecato; ; 5 ‘which fs ablurd and ku b 

5 mifcbiefe. 28 we 

4. Reafon, When the piaintite t fooke bim in eretutlon, as be chole that bis pote rem 

e fo hee could not but forefee that be mig die under his hand, fo it was h 
omnibus ſenel do chooſe tha 9 Mende which was executiocaduca, 

mori. Whe heriot b Law is optimum animal in rei deritate, but tk th 0 Lov will, . 

he map take the wort. And as it was fatd bp a father that te bis ſonne in 

battell, Novi me genuiſſe mortalem,{o here Foſter map fay’ novi me cepiſſe mortalem, 

$s Reaſon. Kol, fince the execution of the body ftands as a ſatisfactlon between the 

A ſame parties tobile the party lites, there i no ſenſe but that the party are 

imſelte 


k the party in erecutton efcape of bis one wrong, pet the platntife cannot 


is not becauſe he bath an adton againſt the Sbertfke, ko; fo be bath in the former 
5 cafe of ſeverall execution agatntt fe feverall debtors bp pre Obiigatton, as well 
7 
9 25 


Wut now as fo the party himtelle, though be make an eſcape (wblch is bis 4 


Cor. Je Acgo: 2: And it he ſatth be hath remedy againſt the ‘Soberitfe, pet that map kalle, either: 
e fame reaſon, that there is dik⸗ 
A old it much 


e ones hen the party taken in e makes a wilkull efcape, ‘and that a ain : 


There is no canfe to 11 any fanlt fo the puatntite, toby 1 5 


e ö 
without exteption moꝛe cleare and juſt to quit the defendant, being in no n Mica 
and to fatiste the plaintite bp bis one cholte, tobereot be bath bad ‘he Fatt : 


after, is nothing in this cafe, for they were all due at the firſt, and the eloze 


be were able fo pap 02 not. ~ tho: 


in law of nature the bet, and moſt kozcible, and therefoze, 7 H, 6. 6. bp the 


villein to bup oz fell it, yet be bath interelt in it koꝛ Utberty o2 reſtraint by ward, 
4. Chap. of the fecond booke . the creditoz would take the two ſonnes 


execution as in the cafe in queftion but where bee had faken the beatk bp diferente, e body of 


agreement of the parties, o 


execution of 88 pound debt and dammages recovered agains Lambe. Che deo 3 


Foſter verſ. ? ‘ oo 
Lach ſon. 8 : 


me, 
bimfelfe to the execution, and ending his lite in it, and the other accepting it, fee. 7H 4 r y: 
and fo both agreeing upon it, it Could make a finall discharge touching bimlelte, 7 Ae example 

foo it cannot be trulp fato, that the defendant is in fault, when being not able gran fellow 

to pay bis debt inttantly be peelds bis body and lands and goods, ie be habe made his fui; 

any, to the courſe of Law and bis creditozs cholce, and endures with patience Have patience 
without flight oz eſcapeafter the creditoz choſe his body: Foz, it is a phanſp, with me and I 


to fap, the Debfo2 ongbt fo pap bis debt, for thelato mole be the fame, whetber l l. e 


4.6 


And of all erecutions, that ok the body is in law eſteemed the beſk, as alfo 6. ae 


opinion of Cotifmore, it two Erecufors have judgement, and the one prap a 
Capias, and the other a Fieri fac. the Capias ſhall be awarded as beit koz the 
Wefkator. And the Common law gave not that erecutton, as being too hard 
and heavte, but onely in the cafe of wilkull wrong, 27 & armis, for which ; 
none was thought too hard. And therefore Barons were not fabjed to it, but / 2 res: 
upon great contempts ; no vet, ſince the Statute, 25 E. 3, though they be nok 
ſpecially erempted. 
Though the plaintife have no direct interelt in the body as in bis ward 02 


till he pap altimum quadrantem in falua & arcta cuftodia. Reade the cafe in the 


for bond-men. 

“Although in treſpaſſe v. oe amis at the Common law again a Waron a 
Capias Wyeth not, no2 after by the equity of the Common law upon the Statute, 
becaule the eſtate of a Baron is intended fufficient - pet 11 H. 4. 15. in homine C . ü 
replegiando, againſt Dame Spencer a Peere of the Realme, viz a Baroneſſe bon, 2. 3 * 
it was granted, becanfe it was an high in jury to the perfon whom che eloyned. 

Allo the common law holdeth the body the greateſt patne and bighet coercion. 

And the reafon is apparent, fo as Chꝛiſt faith: The body ts of moze wozth 
then rayment. And as it is faid in Job, Pellis pro pelle, and all that a man bath 
bee wlll give for his life, but touch bis flech oz bis Wen Pom tmpetfonment 
toucheth both tn alva & arfbacuftodia, 

Now touching the cafe that is agreed, 14 H. 4.4. 15 E. 4. 10. bat where Itisy ror kr he er 
aman takes diſtrelle fora rent, and upon a vowzy hath returne irrepleptlable, comb elo t 
that tf the beat die in the pound, that now hee map diſtraine a new, and that fpeake of beaſts 
this ould much couvince the caſe in queſk ton: he that lookes nere unto it e e 
chall finde it ane 9 7 02 belides thaf, there is no compartlon between g 18 

t ching valuation, and fo touching fatisfacion, though eHeres 
ok rent, oz the valuatton of the damage is not bea property) 
adjudged to the ao: ant 1 0 Replevin, and then the beatt taken by bim in which is not 


of a freeman: 


and that is replevied from him. Pow upon the rigbt of diftraining appear ing, 
the beats are reſtoꝛed unto bim, in that ſtate as they were before, to remaine 
with him as a diſtreſle lawkully taken by judgement of the Court and not fo 
be replevied, fo this bath no colour ofan execution, but is onelp the effect of the 
Of Waw; be it in rent ſervite, oz rent charge, 
fant, that he map diftraine and retaine, fill the rent oꝛ damage be 


fo that even as if the beat bad oped before ‘judgement be might have f 
ditkrained agatne, fo after e fo2 it is alike in both cafes. 
But ee f bject fo ditiretfe 02 impatfon- 5 Bc 


; bo boi taken bp awarrant of the 
Court, and of the law in an 1 . 
Paſch. 43. Eliz, Rot. 88. Anne Williams ate Scire fac. agatntt Edmond gciye fal. 
Cities and Conftance his Wife, Admin ickratrix of Richard Lambe, fo bate 58 143.180 
de:; 
lendants e that the plaintike by Capias ad fatisfaciendum, had 3 7 
Lambe 


\ 


785 Spicer verſ. ? Parke and Percival Barrow verſ 
Reade. verl.Eyans. » — Lewellin. 8 


J ßdßddßßd 
1 aden Lambe himſelte in execution, in which execution he dyed, and demanded judge⸗ 
Anmien di. ment, and then demurred Hil. 4 Jac. At was adjudged againtk the platnti(e 
adminiftrators in the Uings Bench, which was long after Blomfields cafe either nes 03 
are no further publiſbed, t it being i 35 539 Eliz. ene publityen Tertio Jacobi. ; 
Chargeable. „ a 
Stacchstaber ay » Spicer and Read. "ign! Termes ee ig | 

Perjuxie not f ne 55 ‘ 1 5 | 

5 Reale mee 1 ann s i Regis. e i 
nifhed in Star- 1 
e Atter William 510 ie lentenced in Starchamber, ‘at ‘the. “tale. of 

Thomas Read Cfqutre to 400. pound fine, koꝛ that he bad taken Dath bee 
fore Baron Snig, according to the order, taken upon the Commiflion for defe⸗ 
tttve ftfles, That John Spicer bis Father was leiled of a manoz of ſome eſtate 
of inberitance, tt his Pajeſkles title binder not, {whereas in truth the manoz 
was then the fatd Reads, and ſo obtained the letters Patents from the Ring: 
but this was puniched, not as a direct and judictall Per jury but as a mildeme - 

a no? in abuſe ok the Rings gractous Commiſtton to the otfturbance of poſteſtions, N 

„ 65 98 which was inſkituted and intended for the quieting of polleſlions, in ſupply 


and imttatton of the Statute of 32 H. 8. cap. 9, Whereby men are forbidden to 
buy and fell Titles, faving to fach as are in potleston of the lands. and be⸗ 
cauſe Read the plaintife had been ſued and troubled by colour of bis new Patent, 
100. markes damages was given to bim, and he fentence We fo fet aad 3 


1 though 5 kingdeme. 1 f 
) F928: Starchamber, any 
fees e eC. Date and Percival als Evan inde if. : 

97° hoiiféipon 


private proces, yun Evans an underbaplitte ol Stepnie and others, were fined a 
Parke and Percivall in two hundzed pound a peece, for f 
Sheriffe fined pee proces at the fait of one Brocklesbury againſt one P 
gan e in the bonfe of Parke, came and knockt at Parkes dooze, whereug 
ng Pro cäme to the booze, and opened it a little to ſee tobo tons there, an 
2681 6: with their words dzawne, ruſbt in upon ber whetber ſbee would o: 
e 5 24 her downe and brake open the Chamber dooze, where Porter lap, 8 ul 
©. 4: ‘Percivals bonfe absopning | fo it, fo get inſkruments fo bzeake dooze 
ye: and did burt divers in the houſe. And mp Wozd [chiefe FParon] and 
e beld the firtt entry unlawkull, koz the opening of the dooze was ot 
e them bpcratt, and then uled fo the violence wbteb ther 1520055 
s gtarchamber. ied Peat fee ag ag . 
6g: Libel by privy "Barrow againft Lewellin, 
Mey! 4-2 letter to te 1 
party himſelfe. aul Barrow preferred ill in the Starchamber 
L fo2 5 me im a delpigbtlull and reproachfull letter 5 ] 
rf, was fealed and delivered to bis owne hands; and n 
And tt was reſolbed that though fhe platntite, inthis tale 
tould not bate an action of the cafe ; becanfe it was not publiched, and therefore 
could not be ore. ode at on, tottbout bis fault of divnlging of tt. And 


a ey al ons of that plurimorum propalan · 
14. 69 ie Vet the Starch f be Ming, Doth te take kn nowledge ok fuch cafes: 
1 ich them, whereol benden is, that fuch quarrellous letters ten 

fhe fire enges and quarrells, 


5 
1 


ed (which must be under kood by writing) the precept fo Key the delendant, 


and Walmficy, that the King could nok grant to the now Rucene fo hold a 


regalia. And London andthe Cinque Ports have Ads of Parliament foz cbem. Fg. d fe . 
And indeed J hold this to be a great queſtion, and of great conſideratton to ba 


wWpoßk fo regaar lain ad VVV 
— + Sred by the ling himſelſe and . 


Mae 85 
Marfhall & Rey. 


Martin verſus Marſhall and Key. „ ö 

Doty oY gas gh Ae ga en 
Me bagught an Acton of falſe impꝛiſonment againſk Marfhall and Key, Court of 12 D ®\ 
: who jatttfied and ſatd, that Yorke was a Citie by prefeription incozpo⸗ Cbancer) at fL 4 5 
rate, by the name of Pajoꝛ, Aldermen and Communaltie, and that they had dad Yorke ws 


ther ĩt may 


time out of minde, a Court cgiled a Chancery Court for all cauſes of equity by fb tas 


artſing within the Citie, between Citizens, to Heare and determine by bill and 4 S4 
anf wer. And that the Pajoꝛ had alwapes uſed fo direg precepts foz appearance 
and contempt of oꝛders, and to impꝛiſon fo2 contempts of oꝛders, and to proceed 
accozoing to the — of Chancerp; and then ſhewes that another one Marthall 
preferred a bill bekoze Marſhall the now defendant being then Majoz, and the 
Aldermen, and tells the effect, whereupon the Defendant being lummoned, ap⸗ 
peared but would not anfiver, and thereupon an Maver was made againſk bim, 
that hee thonld anſwer o2 be committed; and becauſe he did wilkully Tilt rekule 
to anſwer, commundement was given by the Major to Key the other defendant, ö 
being Ser ſeant at Pace to take him; who did fo, and bꝛought him into the Court 
before the Pajoz aud Aldermen, where he was in open Court committed for N 
his contempt, twbich taking and committing was the fame impziſonment; 

Whereupon the plaintife demurres, and it was adjudged againſt the Defendants 

upon one grote fault; that where the pꝛelcription was for pꝛecepts to be direck⸗ * 


bere whereby the platntile was taken mas by Wozd. And tf that were votd, 3 
which is made part of the Caule of the judgement, the Whole plea is vltious, ac Roe 
though the committing in open Court were good. ee Se 


But in the handling ok this cale it was argued by Serjeant Aten that a 
fhe fabfEance of the plea was faulty, for bearguenthat a Court of equity could weet Se 
not lye in grant, much leſſe in pꝛeſcriptton being a furifvicion to be derived oS 


from the Crowne, and fo he lad it was refolved by Popham, Anderfon, Gawdy 


Court ok Equity, and that alfo it could not be by pꝛeſcriptton, to; the Bing Vey 1 (0.51: 
cannot grant any thing in derogation of the Common law, but teuere placita, pSripten H. 1d: 
actoꝛding fo the courſe ot law map be granted and pꝛeſcribed, and the Chancery 4 —＋ſ7 15 Parte | en 
in Cheſter and Durham are incidents to a County Palatine which had Jara deu N. : 


4 


admitted, that a Court of equity Gould ſkand upon grant oꝛ pꝛeſcription only. 
Foz though it be true that the Court of Chancery bath al wayes been, and fo in 
effect Kands by a pꝛeſcription, pet that is not well reaſoned, for in pleading of 
anp thing done in Chancerp, you doe not begin pour plea with a pꝛeſcription, 
as in thefe inter iour pꝛetended Courts, but you pleade a thing done in the Court 1 a 
of Chancery as you doe all things done in the Courts of Common pleas, oꝛ . fie kg 9.4. 80. 
Wings Wench: thereof the reaſon is, that they are kundamentall Courts, as G. 1088: f 
ancfent as the kingdome tt felfe, and knowne fo the law, fo2 all Kingdomes in . : 
thele conftttutton are kurntched with the power of Aucklte both according to the 
rule ot late and equity, both wbich being in the King as Soveratgne, were alter 

er cae after ſetled 


ſetled in ſeberall Courts; as the light being fire made bp Gad twas ö 4 
ta the stent se the Sanne and Poone. But that part of equity being Sa 


8 
ra 
7 


bis Chanceloz, tin his name 4% initio, asa Ipeciali : 


* vy weg 


truſt committed fo the Bing, and not by him to be committed to anp other. And f 
it is true, that the one is bound to rules, the other abfolate and unlimited, 1 
though out of dilcretion they entertaine ſome formes Wpich they map jnſtiy Rae 
leave in fpectall cates, en ee gi ke Lh ay 


„ 
« 


Au 


64 Erundels 8 Iohnſon verſ. a Webb. 2 1 3 

Cafe. >  Throughgood.: SE Ge Sane ee 

| ; . aße ae N Arundels Cafe. Replevin. ee „„ 
p 66? ine from I Na Replevin by Arundel! again tivo fo2 taking bis sBeatts at a place 5 

Banh = Votive pee called Horfedowne ta Southwarke, one of the defenvants pleaded “nin cepit, 


reſpect of two 


Selene whereupon iffue was faker, the other pleaded that the place Where ac. lap in the i 
Pariſh of S. Olaves in Southwarke, and was the Freehold ol the Governonrs of ; 
15 1 the Schoole of S. Ola yes, and fo made cognizance, Che plaintifereplped claiming : 
a wap over the place, to another place in the fame Parith. and {fue taken upon a 

that pꝛeſcriptton. And one venire fac. was awarded fox friall of both ifues from 4 

Southwarke and be Parich of B. Olaves. It was excepted that it donld habe — 

been only de vice parochia, becaule the pla te appeares to lye there, and there⸗ 

fore that was the neereſt venue to the fat. Wut the Court ruled the venne 


1 poi well, fo2 though it ought to have been fo, k both the defendants: are jopned in 
mt le the plea of prefcription, becaule that then they had both agr ed that it ba lien 
aS in the Par ich, pet becauſe the one tae was von cepit to the pl „ a8 it was 


a > 
8 5 7332. 3 ab: tat in Southwarke generally, and he was not bound by his kellows ane 
d 5 that it lap in the Parich, and there was but one ven. Fac. thereloze that nut at 
both thetr cafes, which was to habe it both from Southwarke and {rom 
i part in Southwarke, and it was allo ruled that it is not to be chewed that tho i 
ie: PleaofCor- Sovernours were incozpozated, for tt (hall be pꝛelumed by the plea, 1 9 H. 6.80, 
kues  SbOugb 20 E.g 2. where one bought debt by name of Alderman as fücre 2, be 
“the creation  Ofertwtfe tos a ſucceſtten in one perfon of chattels will not be neſumed v ) tot . 
4 bn: ofit,v.9 E.3.19 fpectall alegation. except in tale ot abbot oꝛ prio2,o2 the like corporatic kenotone 
LHe chapter fans in law fo reſt in one perſon af well for chattels as inherltances, for otherwile A Nea 
‘ San Bichops Deanes, Parfons, Utcars, + the like cannot take obligations: o them ee 
g. fans major, 7k. andtheir lucceſteꝛs, but they will go to the executoꝛs. And Liſney in th Fabeas 
. 4.19. probis ho- corpus was made Liftney fo agree with He ven 3 ene tru N 
minibus, 1 . tber ee 1 e . l aay 


“fares 5 Through ond ere 4 
: ‘Jac. Rot. 1734. seas 


N a Replebin bp 9 againſt good ie 10 5 
one and all whole estate he had in a Pano uſed to fetber th boi 
ae sina place called the Brook, 20 C 
fue Tor fandxy "Sound that thep bad afed to dos fo te of 
_ formes, imana P. alt poſtea ad (unm libitum avin 
Prefcription fe if a fi n rth nd tbat the v erdie Ff 6 


„ fe as it was pleaded, becau N 


Award proces 
to the Coroner 
or Sheriffe 


challenge an 
en required at the * 2 
pet cobetber thi be wennn of proces apt 
ee th 2 


bei 


ih ties Erxrene verſ. 65 


ee ao AArmoſteed. & 
1 8 i DER Sy Ne recip tla i 1% oe, : 9 * x ve Swi 5 4 
Greene verſus Armefteed: Trin. 12. Wertes 18, 
1 Jac. Rot. 1703. 5 Goldsborough;. 


{2 kreſpalle bp Robert Greene again William Armeſteed fo: lands in Clay, Deviſe laad 
& the cafe was thus, Tbat Raph Greene had iſſue William, and William had to A Except B 
tue Robert the plalnttte and Thomas his pounger ſonne, and being ſeiled of much lor r & 
fhefe lands in Clay, and ot certaine lands in Stukey, did make his will com and en 3 
cerning ehe fame as kolloweth. Item, J will that William Greene my forme may ſell the e * 
ſhall have my houſe and land in Clay foz the terme of his naturall life, and then ober. 1 
to remaine to Thomas Greene his ſonne, extept the ſaid William Greene doe . 
purchaſe another houfe with fo much land, and fo good in value as the laid boufe ek 199; 
and land in Clay, fo2 the ſaid Thomas his ſonne, and then the fato William thal 
fell the laid boufe and lands in Clay as bis owne. And the ſaid Thomas Greene 
hall pay oꝛ cauſe to be patd to his ſiſters 10 pound of good Englich money in 
forme following, that is to fap, to each of them 20 ſhillings by the peare, until! 1 ae 
the laid famme of ro pound be kully contented and patd to the ſiſters. „I 
Item, J give my land and houſe in Stukey and elſewhere to Richard Manſen 
fo2 terme of his lite, and then to remain to Robert Greene and the heires males 9 
of his bodg, and fo2 default of ſuch tue to Thomas, and be fo pap 40 pound to 
the childzen of Robert. The onelp queſtion was, whether Thomas under wooemm 
the defendant clatmes, tooke a fee ſimple in the lands of Clay, oz but fo; ferme 
ok his like, fox William parchaſed no other lands foꝛ him, and both William and a “a i 
Thomas ate dead, and it was adjudged without difficulty that bee fooke a fee- K. thel 
fimple after the death of William; fo2 though the fict words taken by themſelves . 4! Cr Go ulli da 
would have given him but an eſtate ko; like, pet the wozd purchale] in the fes S N 
cond clauſe impoꝛts in common ſpeech an ablolute purchale in fee, though a 
purchaſe may be alſo fo2 life; as fee imports fee⸗ſimple, and the feaſt of Saint 
Michael the matt notozious and eminent feat, except it be otherwiſe {pecified. 
And therefore ik a man appoint bis executoꝛs to purchaſe 100 pound land foz a 
vounger ſonne, no doubt it will import a fee-fimple. Alſo he fapes that tf William N 
purchaſe, then be ſhall fell the land in Clay as his owne, that is, be tall have ates > 
power to fell them then, and not before: whereas ff Thomas took an eftate ae 
but for life, he might have ſold them beloze as his one. 
Agatne, be was appointed to purchaſe other honſe and land of as good value 
(not pearely value) as the houſe ànd land in Clay. Now the value of the land i 
is accozding to the value of the whole eſkate. And fo it is apparent that the? 43 
meaning was, that he ſhould babe the one land of as good value and eſtate as Ce ae i 4 
the other And that appeared alſo in that he was to pap the tenne pound how⸗ ses 8: WL. Bs Orpen 
0 37 


SF ap O.245 


1 


ſoever. And it was urged, that tbe payment of tenne pounds did alfo infozce a 3 
kee fimple, which were cleare, ik the Nu til be underſkood, that be ſhonld pap bis 
twenty chlllings a peare, from the death of the Teſkatoz befoze bis eftate fell 
in pofleflion. But becauſe J rather take the meaning otherwiſe, the paying ok 5 
twenty ſhillings pearety, could be no per ill unto him, becauſe ti his efkate Mould xh 
ceate, be would ceafe bis payment, otberwile ir be had been to pap bis tenne 1 
pounds at once, but petit would babe made the leaacies of twenty Wtllinas Pra ge 

d peare unto the Daughters untertaine, which the teffator made certatne, fon:: 
other wile he would have ſald, that he could babe papd tt by twentg ſhillingg W 
apeare, ic the eftate came fo him, and they live ſo long. And koꝛ the other claule 1 
it was holden clearelg, that although it fpake ok the lands in Stukey, 07 Aer gere gy: 7 
where, that [elfetobere Ican never extend fo the lands in (lay upon all the parts g. all 
of the Gill, as bekoze, ibongh bee babe no lands but in Clay and Scukey. But bor be altered a 
the wozd Telſewhere!] ſhall be rather ſurpluſage and void, then by ſuch à looſe by doubtfull ~ E5993 


wozd fo alter a large, plaine, and particular deviſe before. e e ee 
8 . 


66 Cocke verſ. ? Ledſham verſ. 5 Afton Pariſb verſ. S. 
il lenor. D Rowe & Mudge. Birmidge. Chappel 


bi 2 Ce. al. g: Cocke verſus Iennor. Treſpaſſe. 
1 l to one Homas Cocke bꝛought an action of treſpaſſe againſt Kenelme Jennor fog 
trefpaffor bzeaking his boufe at Dunmow, and beating bim the laf day of October, 
difchargeth in the tentb yeare of the King. Che defendant pleads that be kogether with one 
. E. Robert Milbornein the fime of the krelpalle luppoled, vid joyntlp bzenhe the 
D plalntites houſe, and beat him, and that atterwards, on the thirteenth day of | 
\ T 20 June 11 Jac. R. the plaintite did releaſe unto the laid Milbourne bp bis writing, | 
725 „whlch the defendant ſhewes in Court, all actions reall and perlonall, dc. and 
0 b 5 abertes that the trefpatte whereok the plainttfe complaines, and which he and 
i ; Mlilbourne did fopntlp eſt una & eadem, & non alia nequediver/a. U hereupon 
the plaintike temurred, and it was adjudged koz the dekendant, for though a 
fre{paile be joynt, and leverall to this purpoſe that be may ſue either one 02 all, 
pet when two joyne ih frefpatte, thep fo make one trefpaticr as either of them 
is as well anfinerable for his fellowes fact as for himſelſe. And therefore a re- 
“obo. ¢o422; leale to one diſchargeth the whole trefpatte. And alfoa releaſe is as good a ſatis⸗ 
H. as: 9: faction in law as a ſatisfaction indeed; And therefore ff an executos releaſe, the 
-9499:SeS: 119 debt releaſed ts judged allets in bis hand, Pom sgaintk joynt treſpadozs, there 
Ut (po:192:3 (ee can be but one fatistadton, and therefore tf they be fued in one action, though 
* . de then map fever in Pleas and tllues, pet one Jury ſhall allele dammages for 
270 8. n Yt ba All; And as to the dammages, be that is no party to the {lue, Mall have an 
4 attatnt as well as his fellowes, and ik they be ſued tuefeverall actions, though 
: the plaintik may make cholce of the bef dammage, pet hen be bath taken 


Gk 


i. e * i N can take no moze, und ik hee require two, an audit. Quer. 
- „ le, „ 
f CouB:' * j : po 5 1 bide 

1 Treſpaſſe. 4 97 5 i ee ae 
i G. 625 vote fac. a- ; _ Eed{ham again ſt Rowe and Mudge. Ee Bh ge 


1 11 poe 1 Ledſham bzought an action of trefpafte, againſt John Rowe and 
where chere 1 Chriſtopher Mudge, foztmpatfoning of him five dapes, John pleaded not 
A bp: are divers guilty to fouve dapes, Whereupon tine, and to the other dap jaltification, and 
iſlues. thereupon another (tae. And then Chriſtopher divided his pleas in lie manner 


into tie, thereof the latter was a juſktficatton, and thereupon iſſue taken, and 


„ ve + SOD betauſe er mag reſpealvelp ſer de fo2 all, reddendo fingula g, 
1 i e By Rie i : 885 5 
. 92: Confultstion. G 
N 5 ! Warwick, ö 
* 5 Le cafe was in the County of WMarwicke that there was a Parich called 
1 Ptecincts and 0 
e Chappell called Caſtle Bermidge Chappell; and a certaine pꝛecinct called Caſtle 
G ao, wie Birmidge. The inhabitants whereok did refort to the Chappell, and there married, 

ny : 0 


Hur A. but af Afton, koz the Parfonage was xpproprtate, and the Gicar found them a 
Curate at his Charge, to ſerve them at the Chappell. Hob the Church of 

Afton being in decay, the par ichioners of Caſtle Birmidge were fared folvards 

the reparatton thereof with the reſt of the Pariſh of Afton, and obtained a Pꝛo⸗ 

8 bibitton upon formife, that there was a Chappell parochtall, and that they alone 


had uled time out ok mind, to repatre that at their owne charge, and by reaſon 
a un had beene diſcharged of the reparation of Afton Church, vet in their Pro» 
ton they conkeſſed they were within the Par ich of Alton, and that they 

N f bur ped 


* 


Cuddington — Worthington g evi ee 
* N / 
verſ. Wilkins. d vert. Garftone. 


barped chere. Pow motton was made ſoꝛ a conſaltat ion, and dap given to both 
parties, and being heard it appenred to be as before, faving that there was Hew, 
ed on the ebaife of Aton two ſentences in the Ecclellaſticail Court, one in 
the 16. ok Eliz. Wherebp the partchioners of the Chappell, were fentenced to 
pap towards the reparation of the Church, and another in the 30. of Queene 
Elizabeth, whereby they were ſentenced, fo beare the Office of Churchwar- oo 
dens, at the Church of Afton. And now where there were five ſententes ann , 
the contrary, on the bebalfe of the par ichtoners of the Chappell, thep were ald! e 
by appeale diſanaailed; nbereupen fhe Court awarded a conſultatton, fo2 though 
the farmife were matter of fact, and tryable by Jurp, pet it is in the otferetis A 
of the Court to deny a Piohtbltion, when it appeares unto them that the farm be e the - * 
is not true and efpecially in a Cale ofthis nature, when the delay of reparetion eb td SN 
map tarne to a final Decay of the Church, and the intolerable charge of the deny a prohi- Pe 5 

Parichleners both in repatring and in fait, for the ſuit in this cafe had cost dition, re 8 * 
aiccadp (as was fald) three hundred pound, Pom it was apparent fo the Cart. ie a 
that they were to all purposes, part of the Wartth ot Afton, and theretMe ze Y°<°*** 
Communi Tere, toere lpable to reparation with the reſt; Foꝛ though they had 12 ay ome 
fhts Chappell for their cafe, pet they might refort it they would, to tbe Mother 
Church, and toe reſer vat ton ol bariail was a ſaving of the old right, aud no 
doudt but the Wicar might ſerve them in perfon at their Chappell, as well as 
his Curate. Therekoze, Gnce the pꝛoole lap on their fide of their diſcharge, and 
fo much ſhewed to the contrary on the other five, and nothing of theirs, fate 
only an Acquitance inthe rr. peare of tze Queene, that forty chillings was 
reteived of them as or Benevolence, and not of duty, made by two men Col. 
lectoꝛs toꝛ the reparations ; which moved the Court nothing, becauſe the follp yx ea 
of two men conld not change the right, noz binde the Parich. And the feme 0 N 
Acquttance appeared to have been pleaded and over⸗ruled in the ſentence, n 

tbe 16. peare of the Queene. Wherefore the Conſultation was A warded as F 
before, pet it was holden, that tf two Churches parochiall be united, the 
reparation hall be ſeperall as before. And in the principall caſe tf the men of 
Caltle Bitmidge bad been tue out or mind vilczergevok the repaire of fhe Church 2 pa: 
of a the Prohibition might have lapne. 

‘Cale: 


Cuddington verſus Wilkins. Mi Ct in 7 
Cases bꝛongbt an aaton ot the cafe again Wilkins, foz calling bim Lalo al . 
Theete; the defendant jufkified, becauſe before time hee had ſfolne ſome⸗ Tr. 13 ac. 
tbat : the platnttfe replied, that fince the fappoted felony the generall pardon Rot. 933. pest pe 
in the ſeventh peare of the King was made, and makes the ofnall avereementGoo faye 
folzing himleite within the pardon. Whereupon the defendant demurres; {ec ee 


Stamford Plac, Corone 180. Chat if a man arreſted fo2 felony, treake Pꝛilon Sain @. 295% 

bee thall loſe his battatle, but pet ik tee Bing pardon. him that, tt is reſtoꝛed. NW. 

F. Corone 281. 5 E. K. Coronæ 154. ſo here the felonp ts bp * parton Ne Se 
2 , 


knew bim not to be within the pardon; fo2 there is no cauſe to favour idle and >’ a 

injurtous woꝛds; But perhaps if be bad arreſted him fo2 the felony after | > \*- 8 Fey > 
pardon, it might habe been excufed it e knew it not, becaule tt is an ad of _ ee 
Juſt ice. — 22 infra fol. 4 3 


* ‘ & 
8 Worthington yerfas Ganon: ee * Pings Bench. 


— 
“ae 


Ich. 22 ay El. B. R. Rot. 378. William Worthington bꝛongbt an eee fy 25 . 
red. —— f 


And in the end fis cale was abjungentor the plaintife, thaughit may * e 2 


of the Cale in the Kings Bench againſt John Garſfone, and decs- 
e he at the requeſt of the dekendant, did foltictte and pꝛolecute an 220 * 
ation of tre ſpaſſe, between the fata Garſtone plaintife, and lohn Saunders de- Weh 5 4 
18 


e the lald Garttone did zomile fo pap to the laid Worthington ones Se 5 le 
Tee pes : 8 + ae ine: 3 ote eee — Ree” * 


68 Richards verſ. S 5 Priddy 1 8 Leicefter 8 Lovelace é 


i Carvamell, Maffie. ver Reade. d verſ. Cockets 

25 Bh 6? Soli hundzed pound; the defendant pleaded, that bee made no ſuch pꝛomiſe, and ik 
‘ Peil. en ai. Was found fog the plainttte, and affeled dammages to ſeventy pound, and 

| on 55 a now it was alleaged in Arreſt of judgement, that the ſolliciting and profecuting 


ſumme promi- of another mans ſuit, is not lawfull for anp, but for an Attoznep, o Caunlel⸗ 
fedforfolli- {oy at law. Wut the Court did agree without argument (Wray being ablent) 
aed: ee, that tt ts lawkull to be a Sollicttos, it it be not foz maintenance, oy that bee lap 
ade $2: &o, not monep out fo maintenance. 

. 8. 7557 a7 69: 


PL anys John Richards: verſus Math. Carvamell. 
. ues bites ii rill. 12 Jac. Rot. 790. John Richards bꝛought an Adumplik againtk Matth. 
E Wer binges Carvamellan Attozney of the Common pleas. And declared that twhereas 


3? 75 Nae she be pad tnformed in the Exchequer againt one Milton for tngrofling of Cozne; 
40 2 and Was ready fo2 krpall, that the dekendant in Confideration, that the plain: 

Wa dies. A klke ſhould not proceed fo his tryall, but ſhould deft from his proceeding and 

7 N alfo deltver bim a note or bis Coſts and Charges expended in the fie, 

WEE Ce did pꝛomtſe fo pay him ſuch Charges expended in the lutte at the platntifes 
U © fc comming into Somerſetſhire, and then laid the perfozmance of the Cone 
fideratfon on his part, and that ſuch a dap after, and before his action bee came 
firſt into Somerſetſhire, that is to ſap, to Taunton, and pet the dekendant pald 
him nef his Charges being fr pound odd money, which he had disburſed and 
made knoton unto him, by his note deltvered (as atozeſaid:) And upon Non 
Aſſumpſit, it was found for the plaintife; And it was fatd in Arreſt of judge⸗ 
e. 42 . ment, that the platntife ought to have given notice unto the defendant of bis 
rte. G. ‘et comming into Somerſetſhire, betauſe tt was a thing lying beit in his owne 


A s Hutt. : hut by Allumpfit only. And to this oplnien Warburton agrees pea 
i 


1 R verfus Mafsie. a 
/ » Ast. 25 we before Ln Bjettione firme was brought bp Priddy agatntt. Maſſie. In arreft of 
| $9 2 amended. jadgemen takter a verdict, it was ſhewed that in the ven. face the concinfion 

7 25 was, Er habeas ibi hoc bre. omitting nomina juratorum. Allo that where but one 
n Amendment Was put on bp tales, the title of addition was nornina jurator um, Cc. And pet 
i „ 2 cannot be of judgement was given ‘fo? the plaintife; for the ven. fac. is waͤrranted, and mut 
4 300, the roll be amended bp the roll, and the other exception is nothing. mi: AGAR: 41 96 a 
1 re Leicefter againſt Sir William Reade. | 5 
I ne, oer Ficefter bought an action Of 500 pounds debt, againſt Str William Reade, 

1 as Erecutor, in London, de bonis refatoris, and 5 pounds damages, de bonis 


24 — Heo upon aſtod the goods, and that be bad no goods of his owne. WMhereupon Leiceſter 
SN : fook a Feri fac. againſt him into Durham de bonis propris, and the ttt was 
| TES quod teftatum eft, that he bad goods there, but indeed there was no re/Fatum on 
ö tlihe Roll, noz warrant for the watt. WMhereupon a /perſedeas Was d warded, and 
25 9 =A i. an erecution upon that weit made by a fale of a leate oifcharged. And it was a 
e 6 ‘397° 59° cafe of great extremity protecnten bp Leicefter agatntt contcfenice. at 


Sir Richard Lovelace and his Wife 


j B if 0 

ae rownlow. againſt Arthure Cocket, 8 

O59 eho ig Tch.6, Jac. Rot, 1.007. Soft Richard Lovelace and Ws . taut 
tae aig ven difchar. action of debt upon an obltgatton of an 100 . — 


8. 72 705 vi not de was fole, for the payment of 52 pounds 10 ſhillings, by Arthure Cocker the de⸗ 

fendant, who pleaded that at the day of payment of the 52 pounds 10 chillings he 

xe: oy and ſuch an one bis irae did make a a new bond 7 another 100 pound, fo a 
0 AB. 4g. Gy. 229 EA ge. P72: Dy ge 


notice, and that alfo becauſe the defendant undertook not the payment by bond. ; 


Yk. 27 os proprizs, ſi non, & c. upon eis fac. into London, the Sberiffes return that he had 
* 
9 


e ae 05 110 W e 19 os 1 unt the teafons ok a * . 
Ch. e. 


Rawden C . Boothby Aufiinvert.2 | 69 
verſ. Strut. ¢ verſ. Baily. > Iervoyſe. 8 
{ato Mile, being them allo fole fo2 the papment ok the lame 52 pounds 10 eg. A. a > | 


ſhlllings at another day then to tome in full fatisfaction of the ſald 52 pounds 
ro ſhillings, and that the fo accepted it, wherenpon it was demurred, and 9 TT. 199 27 


judged for 10 eee it hoe 10 no e a adaall and prefent as BE: ig 
ttonght fo te a a 
ln e * 8. 
“Reve ae Sint „„ e 
5 Apert: of 4 


R. 13 Jace Rot, Tort. Rawden ‘ousbe an action ol debt againtt one e 4. C, 

Struc, upon an Obligation fo2 payment of a lee Summe. And the defen. Verdi hae epee 
pant pleaded a new bond given at the dap in full fattstacton, and ſo accepted given for 50 yer 7 
as in the former cafe, but the plaintite did not Demurre upon the plea, but took ther, whether - A 5 
five that it was not accepted. är. And bp verdich tt was found agatnit the plain: dis amon e beg 2 
tite. And pet Hutton ko; the plaintife pꝛaped judgement, becaufe the bond . 7 
Wwhereupon the action was bꝛongbt, and the action it ſelke was denied, but as iors 147 
good as con felled, and the plea to diſcharge it was none in law. And relembled BRS MS* er 49 
if fo the cafe of o H. 6. fo. 37. but it was fatd on the other five that bp the Eat. 44 $0? f. vi a 4 
of 32 H. 8. of Jeoffailes judgement ougbt to be given fo2 the dekendant, accoz⸗ 5 ; 
ding fo the verdict. Pole that the cale Was 9 8 be Barty: 5 the plaintite 
i sls ge Verdi e ß; os ats . 


he 


oe x 7600 e 8 „ 20 M. b : 
ia il ~ Boothby, verfus Bay | se * are 3 aie (| 
5 4. 2 “hi fi) 
3 JEN se of Gilberts hougbta Probibiton Baath Baily and Bs. 8 1 17 tt fo C | 
bis ſurmiſe was, t. that whereas Sir Barnard Whetſton was fetled of the 2 iA st aes: 1 
Manoz of odford Hall, and that he and thole whole eſkate he bath in the fames 9. 7. 12: 1 (6. 10¢:106: 
had aled time out of minde to have a peculiar Pew in the bony of the Church, roms 1 ce 1 N 
and that the delendant by fate . 10 Court, fought to dilpoſkeſle boch of the 92 5 
them ofthe fame. V Church. P. 4 . 
And bp the opinton of the Whole Court, this sons no fafficfent ground of 5 
‘probibition: for though the Church and Church pard be in law the fople and 
kreehold of the Parfon, pet the ule of the body of the Church, and the repatre 
and maintenance of tf is common to all the parichteners. And for abopding of The Court 
conkuſion, the diſtributton and dilpoũüng o feats and charges of repatre belong mall judge by 
to the Ozdinarp. and therefoꝛe no man can ballenge a peculiar ſeat pitbout a pletion the: 
” fpectall reaſon. Int ik it had ber peter ibed, that Dir Barnard Whetſton, kt. a of 
dad uſed time out of mind at their otne onelp cofts fo matntaine that Je e 
and had therefore had the fole ue of it, t the prefcription might babe troop and pez 2 7 wet 2 
bad been Warrant fox a Pꝛoptbitton, thonsbthe Pew were in the body of tbe 4 
Church. And ſo it is in the like caſe of an Ille oz Chappell adfopning to thea & 
body of the Church upon the fame difference, whether it have been maintained 18 


pump it, 
Affumpfic to 


} , 1 fol: ee 25 
f 0 ae? Pa 1 155 “Auiftin being 12 55 age brought an; fying rt 
Aſſampſit by pꝛochein Amy; againſt Jervoyſe, and declared whereas he bougbtz Refi infras 
An Defendant a Poze los a piece of gold of 22. chillings pald in hand, and 
0 11. pounds moze fo be paid at the death oz Marriage of the ſaid John fo, re e 
weh bs dend e bound with lutkicſent furetp by tpeir walking Dblighs . 4. 0 . 4 
fo2p. tony. Ehe defendant in conſideratton thereof pꝛomiled to deliver him the Worle sop. 150: Hull. 9 
be ſhould be requived, and fapes that aftertwards be offered to become bound (. 2 13 
5 fapes not by his woꝛtting Obligatozy, with a ſutficient ſurety for 77:1 
the payment of the faid 11. pounds (as afozetat) but pet be bath tet delivered 30 8 8 
pain the bo2le, though be were required. 
The thine non Aſumpfit, and the vetdid bo the plaintite. But tbe ail not 1 8 a 


fet downe fhe ſumme that the Court might judge ff it were fufficient fey 186 


: 70 Parſter Verſ. Lawrence Plat verſ. ? Lambe vert. 
a Nevill & Wood. Plummer. d Miſeman. > 
ö 2 1 : hape judgemenk, oz he ſhauld babe tendzed the Obligation fealed, he Would 


sONV IGE: oP Gn tr pounds, the leirely fhoula babe been named. 5 : 
ae 8 wt el aR 7 7 rs eae ff Hate 8 7 5 N 
Ehecq. Cham. Parker verſus Sir Iohn Lawrence, & Nevill, & Wood. - 
b. 62 4: Treſpaſſe. 2 ev: 10: 209: ‘ 1 ; 


* 


7 & 23 Re eis Ohn Parker bzonght an att ion of krelpalle again Sir John Lawrence, ang 
1 faßt dae hye one Nevil and Wood, Lawrence pleaded not gutlfp, whers upon ifue, Nevill 
e ot us und Wood made a jattification ; tobereunto the plaintite replped, and fhere- 
ry oh cen nya a demurrer fopned Mang ing the demurrer: the tue was frpen ugatuſk 
„ e >> Lawrence, and damages given, and judgement againg him. And alter judgement 
5 plaietife entred a. Molle proſequi dgatuſt Nevill and Wood, whereupon this 
sg 32 MOH being in the Piugs Wench, they all brought a tw2tt of error againſt Parker, in 
ö „ — the Ertheguer Chamber, and alleaged for erroz, that the Volle proſequi dilchar 
x 2 wat . Sep gal the delendants, and it was agreed by the Court, that ik the Volle pre Neha 
ie ban been beoe jndgemenk de bad dikcharged the whole action, andfo ban if, if 
Rett 945; ign iu; japgement had been against them all, and then the plaintike bad entred the Wolle 
aoe hoccin Pe J Again ff the bio as before, for non⸗ ſutt oꝛ releaſe oꝛ other diſebarge ot ong 
8 and _ biflcherges the reſt. But becauſe in the pꝛincipall cafe the action was at an end 
nonſuit agaiaſt agalit Lawrence, and no judgement had againſt the other two ſo as ther are 
Ehe ohe, Ben diblded from Lawrence, and are not ſubjeck to the damage found again him, 
535. y. bft was adjudged that he was nor pilcharged, and lo no err. 
el, 44%: fRote allo that it ſeemes that Nevill and Wood tonld not bate jopned in 
sao Hwee wots: welt of erroz. Foz there was no judgement againſt them, noz they grieve. 
„eee Pote the ttt ol erroꝛ is grave damnum oc. e 
Wee elne 5 . ui , 
8.0 Fett es Lady Plat verſus Plummer. 


of Be EINE 
Ger ce entered 


. 
. 
7 

20 

20. W 


3 


„ SB dl i TS N op ea 
pot Stl gal obe I the Exchequer Chamber in a wrt oferror by the Wavp Plat again one 
Tame. R. 1 Plummer, tt was rnled by the pzactiſe of the Eings Bench, that tough the 
B. Ror. 558. defendants baple be taken and entred bnt the lack dap of the terme, and the bill 
be put in beloze any time that terme it is good enough, vet fromthe time of the 

bagle the defendant is anſwerable, as in cuſtodia mareſcalli, and not before in 


1 | 
0 


— 


l er letneſſe of law. ‘ 
Ven. fac. re- 19 Tae . 5 5 
] a e ~~ Lambe verſus Miſeman. Error. 
e ee ee Ambe brought a bit of erro againſk Wiſeman upon a judgement gipven 
I Fo: bye 0 again him in the Wings Bench upon an Obligstion, e 


e 270 ee ** E 2 11 5 . j 1 8 ö 
he . 8 payment, upon a good ſurmile the ven. fac. was awarded to the Cozoners, and 
2 678% 


4 7 oe 1 0 5 rewe. divide. But by the ttatute of Jeoffalles it was made good by the wozds of im 


ie ey 
Een. 39: 11 (6-4: , od A returne without the Sberiffes name ſubſertbed, becaule the Court unowes 
bat one Sheriffe there ts two perſons, but it appeares not to the Court that 
there are moze Cozoners. wae 08 


een. N 9 4 N J 
et 7 wer pray „ : * 4 1 As 5 
es G it at 


Rad .. ‘4 1 1 
° 1 


QMlite, fox terme of their lives koz the fopnture ok the latd Wife, the rem. 


Sherley ex his Wife 
verſ. Barbara Wood. * 


* 1 4 


1 


Sir lohn Sherley Knight, and Dorotly his Wife, late Wife of 
8 Sir Henry Bowe againtt BarbaraWood Widow. . . 420. CyB» Bsa: Kies 

Ir John Sherley Unight and Dorothy bis Wife, late Mife of Sir Henry Dower. Me, 7e: . 

J Bowyer, bzonght ea wzit of Dower againſk Barbara Wood mido w, of lands N . 1% 

im Haftfteld, ex dotatione Bowyer quondam viri fui thé tenant pleaded that the and Tr. 1. 4 


fame Bowyer being fetfed of the mano of Wilborough in the ſame County, did Jac. Rot. 3803. 
make a feoftement thereof to the uſe of himſelke, and the laid Dorothy then his 


to one Bowyer, and then dyed. And that the laid Dorothy held her in by ſurvivoz, 
tlapming ber laid eſtate, and fo Demanded judgement. The demandant replyed “ath. 
that before the ſald feoftement made the ſald Sic Henry Bowyer, being fetfed 
of the ſald Manoꝛ, did covenant to ſtand ſeiſed thereof, (by the name of all his 


land in Suſſex except uch as he dad deviled oz Mould deviſe by his lat will 


and teſtament And in the end ok bis plea averres that he made no deblle 
thereot) to the ufe of himſelke in talle, he rem. to bis ſatd WH ifeto2 terme ollite, the 
rem fo Str Thomas Hendly in faite, After ward made the feoffement prout, and Me. 72. 
then dyed without iddue. And that che entered € was ſeſſed by forceofa Remitter, 


whereunto the tenant re joynes that dhe held her in claiming her eſtate by the fe- 
ofkement in joynture, x demands judgement whether again that clatme the could 


be remitted npon which plea the demandants demurred. And Nichols, Winch € mp 3 

felfe held the tenants plea inſutficient but Warberton was of the contrary opinion. 599 
And fieſt was held that the Remitter to the woman could not wozke tül her i 

husband was dead without idue, becanfe fill then the poſleſtion and right did e “ae 


not meet together in her. Alſo wee held that becauſe both the eftates were made e 
undo ber dur ing coberture, that therekoze regularly upon the death of her hul⸗ ag. 63: 
band the might claime whtch estate the Would, according fo the books of Mich. Q. 4 4%: 

2 & 3 Eliz Dier 191. & 18 Eliz. Dier 3 51. But 4 fpeaking laſt added this g 
diſtinckkon that though this wers true where the election did concerne no bodg 

but her felfe (and fo are thofe two caſes there without pꝛejudice to a third 7 
fon) vet here Hendly was in the remainder by the firſt conveyance, and not fo post 88: 4 


by the ſetond. And therefore it could be a prejudice to him in his remainder 


(which rofe together with the frſt eſkate, and they two together make but (as 

it were) one eſtate to ſome purpoſes for perhaps upon a grant of reverfion it 

might be other wiſe) if the law ſhould not judge her in her Remttter atthe firſt, 

volens nolens. And fo is the judgement erpreffelp 41 E. 3. 17. in Iohn Sayes — 

caſe, and never judgement to the contrary fince. And fo J hold with Littleton, Remitter ae 

Aka tenant in tatle tnfeoffe bis fonne within age, and dye, the fue tm kalle ben Vrs for 
Wall be remitted, being a kinde ok third perſon bp the intent of the atute of third perſon. 
Weſtm. the 2. though temps E. 1. Fitz Remitter 13. the Repogter be of acontrarp 
opinlon. ow according to mp opinton a plea of clatme bp force of the foprture.ts . 
utterly voyded by the neceſlits of the Remitter wꝛougbt bh ad in law. But 
ik the election be allowed free, pet the claime by foace of the jeynture was plea: 2 49 7 

ded ot ee n idle, and requires no trabverfe, tobereof the reaſon is 1 


Plaine fo; the atute of Ales hath a general Purdteu, That joyntures made | 
for wibes, without Ditkingnitbing before oz after coverture, chall barredoWwer, . 1... 7 8 


and then comes witha Pꝛobtlo, that tf tt be made during coverture, fe mae 
refute it and take b r dower, which is a kinde of remedy pꝛovided for her out a ü 


of the generality ol the la w and therefore muſt be pleaded by her. And in this cafe 
there appeared nothing to the Court untill the tenant firſt pleaded ol any other ; 
eftate that the demandant had, but onelp the title of dower, and thexeloze it wass 
in i 


n vaine to pleade that che claimed by ber fopnture, becauſe there appeared no pleas our of 
other eſtate to claime by, like unto the point in the latter end of Walſinghams time are dle 
tale, Where the averrement that Bir Thomas Wyat had ile alive, was bolden aud nat raver 
vold. And fotbere ika man bzing an action upon an Obligatton by J. 2s gel W Ales. 
. aberre . 


12 Foreſt verſ. Hunberton e Pope se) | 
» Sandland.> verſ. Howgill. 9 Skimmer. : 
} ; aberre that he was then of full age, oz plead a feoffement abfolute and with⸗ 


| out condition, theſe averrements are out ot their place, and therefore vold, and 
1 fo the other party ſhall pleade nonage oz conditton, and Mall not traverſe, but 
be traverſed. And this was the maine point whereloze judgement was given 
eee kor the Bemandant,becanfe the Remitter and the claime bp force ofthat amounted 
sf 2 7955 1 to aitefufall of the joynture, and therefore that ſhould have been traverſed. 

„ Exception that J aſtly, the erceptton J beld to be vopd, ſoz there could be no lands at that 
croſſeth the f ime deviled, becauſe Bowyer was alive, and the erecepfion of ſüch lands, as he 
Bey ſhould affer deviſe was repugnant, becauſe the covenant was fo take effet krom 

5 the making of the indenture. As ik a man ſhould bargaine and fell all bis land 

(except {uch as he Mould after vebife,) And beſides, ſuch an exteptton undoeth 

the whole grant o2 pꝛetendeth to put it in bis power to revoke all, and thers 

eee fore is voyd, as 18. of Eliz. lib. A. It 1S. make a leaſe of all his land in Dale, 
i except the manoꝛ of Dale, and be bath no lands there hut the manoꝛ, the erceptton 

is vopd, and all will palle. But bere this point of the cale was cleareed, becauſe 

it was averred that this manoz was not deviſed. So judgement was given 

fox the demandants, Warburton being to the contrarp, anda wzit of erroz 

was bꝛonght in the Bings Bench. ° „ 


i Checg. chamb. i i hidland ik 1 
6 8 ag, Br Ba San Foro Merlus Sir 5 Knight. 


ne writ lyeth 


BY 7-157: got upon the Rancis Foreſt a French man, brought an Allumpfit againſt Sir James 
en 525M (everall judge- 1 Sandland, and one Moco Tenant was his Batle, and judgement was given 
. gos: Son: ments againſt in the Kings Bench agatnt the principall, and after by Scire fac. againtt the 
Ee Bae nd Walle, and now the principal, and Balle jopned in one wit of Erroz in the 
geo: xchequer. and it was abated bp judgement, becaule they could not joine; and 


coram vobis re- In the h ings Wench; yet it was otherwile ruled heretofore, in the cale of one 
fen., Macthewes, but ft palled /ib /ilentio. ! 1 
‘Checquer 15 : ; 5 
e 45. e Humberton verſus Howgill. 


1204 Ag pe eg recovered a debt againft Thomas Howgill bp judgement tbe 
1 4 Hae dyed, and upon a Sire fac. againſt the Cerretenants, the Sbertite re- 

11. Jac. Rot. e turnedgohn Howgill Tenant of an boule that was bis, at the time of jndge⸗ 

Sor. cc ment in Yarmouth: John Howgill came in and pleaded that Thomas inieotted 
Covenous , „ bim long betoze the zudgement in fee %% ge hoc, that be was ſelzed at the 

19 Ae cc kime of the judgement oz anp time after; Mbereupon iſſue was taken, and 

} the Jury found the feoffement, but farther fato, that it was made by 

„ Judgement, e Co bin, fo dekraud the plaintike and other Creditors. And it was jadged koz 
the plaintife, oz omas remained till fetsed, as to the Creditors, notwith⸗ 
ſanding the Feotkement. But tf the tue had been taken directly inkeoffed, oz 
1 a 4 not inkeofked, it bad been found against the platntife, for in that cafe hee muſt 
id 0 6.66,  abopd the Feoffement by Cobtn efpectallp pleaned,for it is a Feoſfement ric! 
pe (2. 119; P ee, get. As pou cannot plead non eff faktum generally upon the Statute of afurie, 
a an. 05 the Statute of Sheriffcs ; But here the tue is general ſelzed, 02 not ſetzed 
ame by the Feofement like Gooches Cale, Co. lib. 5, fo. 60. And therefore the 

Checquer Cobin map be giben in evidence, when the Feotkement is given in ebivence. 


chamber. 
aT Lincoln, Tr. a . * 
1 Me. 063; 12 Jr. Roq Nr. C. g Pope verſus Sinner. Replevin. | 
i Bran, , 
ro 0 


Leafemilrecl-) POpe batngs a Replevin again Skinner, who atotves fhe taking as a 
ted and yet wel. I Commoner, becauſe the platntifes beaſts, were in tbe Common dammage 


e. 99% ſeized 


0 ey: 708: feſant in Aprill 1 Jac. The plaintife in barre Capes, That one Williams was 


Wx 


Curtice's meee 75 
Caſe. Cafe. 9 0 


ſelzed of an boule and land ec. CA hereunto hee had Common ac. and demtled the i} 
fame unto bim, the 30. dap of March, in the fame 11. peare,to bold from the La edge, | 
Feaſt of the Annunciation, next before for apeare. The Avotwant trawerfeth The verdigt 1 
the leaſe modo & forma, Whereupon iſſue was taken, and the Jurp laid, that found for bim 
Williams made a leafe to the plainttfe, on the 25, day of March foz one peare, indeed sgaint 
from thence next enſuing; And though this be not the lame leaſe, that the platn- ae Seat 1 
fife pleaded ( toꝛ this begins on the Dap, and the other begins not lo loone) no: fe 1] 
Was to take bis limtfatton, but from the day excluded, pet the Court gave judge- 9 C fel g. 1 
ment fo2 the platnfite : for the ſubſtance of illue is wheeher the plaintife have . wou . 47 
uch a leaſe o2 no from Williams, as by force thereof hee might common at the . 5.5 C. dag 
time, which appeared koz him in this caſe, and the Modo and forma in the reit be Use 1401 ae 
is not mater fall, pet it matt not depart altogether from the koꝛme of this lane, N . 2 
for tf it had been found that bee had right of Common, by leale from another, e U ie 
oz as an oloner, it would not have ſer ved his turne, fo2 that had been cleare out 
of theillue, both in matter and forme. Pet it was granted, that ik he had declared 
in Ejctione firme thus, tt would have been againſt him clearelp, for there hee 


demands and recovers the terme, and therefore muſt make bis title truly. ote . 18. 
that in this cafe, the Fury migbt babe kound direaly againt the platnttfe 2% 

dimifie modo & forma, and could not fatelp have found a generall ver dick for the ö 
plaintife, fo that the judgement of law uponthe verdick is in manner againſt 2 i) 
che verbs. 


Curtice’s Caſe. ‘ ) 


Uk ofthe Court of Mards this cafe ; here Was an otktce found by tate Me™ —„ 
of Mandamus, beloze the Ctcbeato3 of Launcefton in Cornwall, after the vpn an- { 
death of one Curtice that hes Oped ſetzed of certain lands (Vea de quo, vel de qui- Ignoramu i 
bus, vel per que fervitia ignorant) whereupon a Melius Inquirend' was awarded, ought to be at 
reciting the place and time of the kozmer inqutſit ion, virtute brevis de Adandamus, large. 
and that Ignoramus of the tenure, and fapnot that it was found before the 
Cicheator, and then proceeded c> guia jam aceipimus, that the fatd lands oz 
ſome of them were holden of by Knights ſer vice in chiek oz ofberivtle bp intabts 
ferbice, Thi precipimus that pou Mall tugufre, whether tbe fatd lands oz any 
ok them be fo holden. The chiefe Waron Tanfeild and J. (Coke abſent) were 
of opinton that the want of Coram tas well enough, both becauſe tt was . 39: 2 9⁰ 
virtute brevis, which mutt bee before the Eſcheatoꝛ, and becauſe there is a Me- 
ius Inquirendum in the Regiſter ſo and a Qu plara in Fitz. Na. Br. But we 
held the wzit bictons, becauſe in an Ignozamus fhe inquirie of the Tenure 
onght to be free and at large, and ought not ko be reſtratned to the Rings 
Tenure onelp, which is both without Pzeſũdent and prejadictall to the truth. 
. 


Tr edwayes Cafe, ; Checquer. 


g i b : . 97: 
Edward Tredway being the kings ward of lands, bolden of the 105 i : 0 
Unighbts ſer vice in chieke, oped the Kings ward; and by Dedenerunt after pu 15 5 doy. 5 * 
bis death, it was found in the 13 peare of the King, that Lettice and Elizabeth, W ö 
were his Sifters and hetres and both of full age. And that Lertice the elder, in and my felfe 
the itte of ber brother, the ward departed the Realme without licence, to pꝛevent for che 
ber religious education, and was and temaines a Nun profet at Doway, and Kis, 1 
that the pꝛofits ofall the lands, by the Statute of 3. Jacobi cap. 5. belong unto 1 in 
ber other Sifter Elizabeth. me be G tr et 
The Quefkton was, That chall become ok the part of Lettice? and my Loꝛd Wards Tr. 15. 
Chiete Baron Tanfeild and J agreed clearly, that the moftp of Lettice, as to Jacobi Tan- 
the fate ok the land was not foztelted, no fefled in Elizabeth. fo the Katute is, feild ce. 
that the thall take no benefit by deſcent, ac. not that the Would not take by deſcent: 8 Ban 
and then proceeds to bew the meaning thereof, that the fatd profits during contrary 
her unconkozmity, thall be received by the next of kin, and they alfo Matt be ion. 
2 


anftoerable 


7 * — Checq. 8 80 N Knightleys Cafe. hi alg 5 iit 9 * 


a 1 Barnes e Ne 
a his Cafe, 8 Cafe. ‘S 


anſwerable unto her after ber conformity, and therefore this Statute, differs 
both from the Statute of 5 K. 2. of conſenting fo raviching, and 11 H. 7. of 
diſcontinnances by women; fo that if this were in common lands, we doubt not 
but fhat Elizabeth might enter into all, and take the profits bp force of the ta. 
0 6 tute. But now bere is a third perfon, that is, the Ring, that is intereſſed in the 

8 6 : profits till liverp ſued, and he is not bound to give liverp to the hette, till the 
eath of fupremacte bee taken: fo as the very heire cannot enter in this cafe upon 

the ting, noz fue livery: ueither ſeemes it the meaning of this law by general 
Woꝛds which are fatisfied in other caſes to change the former law in this point, 
either fo give the S iſter power fo take that balfe without liver p, oz to ſue liver 
in ber Sisters name, withont her Stifters performing of the due ceremonſes; 


A 


e a 


come and take the Bath of dupzematp in bis owne perfor; accozdlu 


7 


3 Barnes his Cafe. = es 
vie in abey- T His was the ſole quettton in the Court of Wards Whether ue 


ance whether by covenants, to the right beires of a daughter pet alive thon 

it ſball car)  frangferre the remainder in abepance that it Mould not be as gq reperfion Mill 

115 Far in the covenantoz, whereok liver chould be ſued affer his death, becguſe there 
e mere’ is no perlon in being (which is the word of fhe ſtatute of ules) in whom the 


land map vet. 


n 


<i oe; a 4 ‘2 4 Pays ae 4 
Rave Knightley was fo fae a generall ttherp as helre to his father Edward, 
And an efpectall liverp as heire to his mother the Lady Bevill and igen 
„ ſpectall Iiverp in theſe wozds Concedimus Richardo Knightley filia & bed 
bss Domine Mar. Bevil, that be without an liverp ot his tnberitance, op amp part 
Afoccult k. tbereek map enter info alt and ſingular the Manors, at. Que fuernat dict 
1 far Deming Mar. Bevill, & de quibus eadem Maria aut aliqua ànteceſſorum pred. 
erte del. F. Knightley cujus hares ipfe eft, ſuit qualitercunque ſelſitus diebs quibus ol iert 
ſeparat im, vel de quibus aliqua perſona ſeiſita fuit ad uſum dictæ Maria vel aligno- 

rum Antece ſſorum dicti Richardi K vightley Tanfield. and J held clearelp that u 
the canſiderat ion of the conner ton and coupling of thele woꝛds this ſpectall livery 

could be extended no further then to the inbertfanee of Wame Mary Beville 


Roy 


Re oy at Bifh 58 Share verſ. S Vernon verſ. oer 15 
Norwich. Lare. Onſlow. 


0 110 5 Bith or ich | 
Ry op: Ne . 7 £36 


12 2 a De. Impedit, in the Atugs Bench, by the Ling argatnté the Bichop of a Impedit-. 5 29 


Norwich, and one Sacre Incumbent; It was relol ved by the Court, that tf der e 0 
2 A 


4 an Incumbent were guilty of Simon in obtatning a ienefice, that he was an E. 
made inca pable of that Benefice fog ever, by the woꝛds of the ſtatute, 31 Eliz. . ie 
une are to be Saag b one the cafe of Ste Arthur ee s Non n apart 


„ 
1 * 


Hil. 11 Jac. 
bf of 


3 5 
Ej Ejettione ime again tee Wel a lands in K Falter 


* Pat ee aa 8 
“Ohi Spatke trough 


= 


B Reyhurlk : upon nol ise fhe cafe bp ſpectall verdic was found thus. One ꝑectione . - ⅛‚/˖ 


101 of the lands in queſt ion, and of twenty acres of land Devile. 


John Faireman foes 
ae d ft nee ſonn nes, James, William, and Anthony, and by his Sentences Minch N aoth 


moe in ee, and had t 


Will gave to William bis lecond lone ten aeres of the twenty, and ko Anthon neben er. 
the other and then gabe to [ames his elde une the i e pcs go: 
and willed n c= Sant withont heir es of his bop, that William : 
could be d Anthony ſhould habe t; and if either the lad 
William 02 Anthony ſhould dy , that then one oft em thoult be the n i 112 
and dyed. Then James dyed without idne, then d m, leavi 


Robert, under whom the defendant clatmes, u 9 8 Anthony entred an 
a, the leafe, upon whom the ce reentred. And it was adjudged that 
e plaintite fhould be barred ; for, the late clauſe that William and Anthony 

d be ee was fo be applyed ko the firſt Clante of the divitk⸗ 


n of twent acres betweene them, (though the gikt to James, and fo to William ., ce Sen 
fo2 the la nds in queſkton ca e betinee ne) and could not be applyen | fo that part, 5, e 
bettet hat lack claule was cectpzocall fo2 lands, ettyer of them miabt fake 


85 in 8 * * 75 
kromother, w ae 10 Uthe tt venty a eres becaule William miabt fake trom, A og sept hg dd 3 
‘ q ie i 


nes am fo Willem, for William cou fae 0 part 79 2 


eee ane fate eit 8 to ence and ‘oat 1 2. ‘ 0 40 


hae 8 yt ot a 
tes at ae but he that 1 law i t fo, eae Gee ON tae 2 


in helre by appellation and vulgar acceptance, wbich imitates t tate ot a true o. 3 a: 
netve. And therefore it by my will 4 appolut that J. S. thall be betre of my land, 
be ſhall bave it in fee, for ſuch eftate as the anceſtoꝛ bath, fuch be is to inherit. 15 
And tne tea e in the later claule befweene William and The word heite 
: ee (annoy ono e but an eftate fo like to the lurvivoz, becanfe the F to how it fhall be 
Do let a icy Bg a an eltate for be ot lite before: 8 1 
bi ee 1 . es P. “eee * 


6 co ae a e ee 
is Uy ron bꝛougbt an e abt id Onflow sare an ap Mie and 2407. e OC : N 
ae: demands So. pounds, upon Oper of the Obltgatton tt e teneri 9 Gee a. No. pa 
Pe fm obliga We e of WEL 5 ne : 15 565 25 ge e 
13 id W Bio. 208 ary 9 * 


: 76 Bray verſ. 9 . Parker ver? Banks vel? 
1 Hane. 5 Pater. 9 Parker > 
a } 2 „ ee | Bray verſus Hane. Cafe. 


iis ge Ah 9 95 fab Ray bzought an action of the: Cale againf® Hayne, and declared, that where he 
* Cm: (Aerlords, fee faye Bis beene Baplife to Str William M.dsnight fo2 thaee peares laſt paſt, ot his 
K ag 55 e 5 4 ou fel- Jand in C. and had the felting of his cone and graine, that the Defendant had fata 
N. ai: 11 © thefe ors unto him [Thou art a couſening knave, and thou bat couſened me 
in felling falſe meaſure in my bar lep, and the Countrep is bound to curſe thee for 
eel ct fue felling with kalle meafores,and J will prove it, & thou batt changed mp * J 
scp. t pon not gutlty a verdick was found for the platntife. 25 
S And pet jndgement was given againſt him that thofe wozds beare non 
8 for every fathead charged upon a man in bis private dealings will not beave 


-$ 63: 2 E in that, it will beare an adton. And therefore ik this man had beene a common 


would have borne adton. And J was of opinion, and fo J am, that it J habe a 
5 Baplitke, to whom J commit the buying and felling of mp coꝛn and graine, and 


4 U HMO: man will charge him fo habe deceived me in bis office, by buying and felling bp 
i 71 0 kalſe meaſure, to my loſſe oꝛ damage this will bear an action, oz this diſeredits him 
re cist N. in bis means of living; And this kind of offence may not only be tauſe to put him 

s ont of that ſer vice, but to be refufed of all others. But that could not be applyed to 


this cale.for it Doth not appear that theſe woꝛds were ſpoken ol any fale of coꝛne 
whtleſt he was pelts oy of his Watters toꝛne no ko the rete of Hs a 


Mrz Jac. ele gua’ e ge Parker verſus Parker. 


ie 2 8 Arker byougbt an action of the cafe upon a Trover and enen e 
Rot. 4 26. Parker, and the Declaration upon the tmparlance Roll had ſpaces foz the bi 
Amendment aig peare, of lofing, finding, and con verſion of the goods, but the tine h 


ee all the reſt were perfect in this point. 

2 a. c; And the Court was of optn ton that the imparlance Mol could not be 9 
ö e, and made perfec bp the! iffue Roll, becanfe if was the oztwinall, and was to war⸗ 
{ 17 75 Sant the other, and not ¢ conver/o, But pet becauſe upon iffue not gutlty, verdict 
it ey . was given for the platnttfe, this Court gave judgment for him, becanfe the de⸗ 
1 7, klaratton, as it was found in the imparlance Roll, was good enough in matter 


es his the action bought, and lo the kault in the Declaration being but 11 4c 
0 4 . b boli bp tbe tatute of Aeotailes. | a 
ys : ‘ 
11 2 r 
ij ade ARS ~ Banks 790 Parker. - “Trefpale sige, 
. (Br St) 1 2 : e 
0 “tie cl A2 2 Actor of trelpalle was bought fo2 taking ofa keffle af Weltowne, 
en the 
. oan : well and the platntitke fopnen tue de ixjuria ſus propria al ſane tali cauf Whe 
a? * ven fac. Was awarded de vicineto de Weftowne &. Manerio,de Tiddefwell h 
10 Roll, and a verdict fo2 the plaintiffe, and thongh the plaintiffe ſhould not bate 
traberfed the cauſe generally, but the Cuſtome, pet that was judged holpen bp 
at So the atute of Jeoffatles as matter of forme, becauſe 2b/que tali cafe contained 
g the Cuſtome and moze, but becanfe the Sher ite had returned his pannel de vici- 
a Viſuꝛ mutt be nero de Weffowne onelp, that was tneuvable, though tt were moved, that the 
neither | He Award was by the Roll de vicineto de wWeftowne and Manor bath. Allo the ves. 
e ce, nor too fee, might be amenden according fo the Roll. It was denped, and refolved fo 
two reaſons. Firſt, that it onght not to be front Weltowne at all, becauſe the 
17 o igt , taking was confetfev on both fides, fo that required no kryall, but the cayfe onelp 
was controverted, which was the cuſtome; and other things artfing from the 
Manor of Tiddeſwell. And though the Roll had been perfect from the Bam 
onely 


dt e action: But if a man ok a publick occupation o; Trade be charged with decelt ‘ 
Ridder oz Badger, and hadbeene charged with ſelling bp falfe mealure, it 


give him the greater wages, in reſpect of that truſt and employment, and then a 


e. 92. sal fo2 the SCrover and contierfion, Was lapd in the preterperiect tenfe,and fo before 


the defendant julkitied by reafon of a Cuttome in the the anoz of Tiddef. 


— 


It was farther move yar 


ne ver : Swinfeilds Not ver? Owen verl. * 
Geras. 5 Cale. nk Gilbert. Hull. 5 77 


Sb ea oa nee ee ee ee 
-onelp, (as ifenght fo have beene) fo that the ven fac. might have beene a 
bp warrant of it (iknothing had been done upon kt) pet notw When it aypenren ae Aiea 
the Court, that the trpall was not bad bp fach a Jury, as the Roll and the e 
Lab regutred, to the i eet a nage. ought not 5 be allowed, and tech, and doe 
. ee net & be Wid W te wrong, 


Big ee 


neue? Auf Bens Gerdes e P: 67. 
fie before, bp Köchin planticke agatnt 9 35 gene ins ne, 3: Yb ay vag: ö 


12 ‘te e 
g toon 2 gatuck the platntite, tecanfe be did not aberre, that he did offer. the 
eadp fealed, and ta deliver the fame fo the fato Gervas, neither did let * 
in which he Mould be bound for the lame ken pounds, for though 2 E 4 
re erf in the conſiperatten lapd only, that be ſonld be bonnd fo2 fhe pat: 92 
ment, 1 regutted, that he Would be bound in a competent lum, inhich is 
n the Jan ment of the Cont, and theretore matt be pleaded erde oflelp, that 
e Court map judge e tt. 1 * 


+ It fe nher tech Ahe ae payd in band bp Wa - hae . a ae 
. ran westen Bat to that Laute 05 that becaule | 


* < 


ing. 1 n 
bene. hy Ae 


ele 
abies 05 


0 8 


ber fo 


05 oe eS Were 


es" i Obligation, 


ey allt of a. fed. 9 155 e ee — a Au rt 
Bond of eigbty pounds; Packer Hole erbibited a Bill agate bim in the 1 5 5 
ah chp Court, fo be relieved in wap of equity, pretending that it was made Aer 20 of i 
concern g an extent of land, Iping within the County Palatine of Chefter, and 4 
fone cauteofequitpin it: toherenpon the Conct awarded a Probibitton, beraule the a 2 
the Duchy Court bath no Jurisdiction in vefpedt of the perfor, ag becanfe the we Duchy 


=e ſuitozs dwell within 9 55 County n of Chester, noz sap <A Court. 


78 Saint John ver{2 Don Diego Serviento de Acuna 5 
Saint Ihn. & verſ. Lolliff, Tucker, & Bingley. 


lands of the Subject any where, but upon the Rings owne lands, and bis owne 
Revenue, and perhaps upon bonds and allurances given loz bis rebenue of the 
Duchp. Whereupon Holt being pꝛeſent, finding the opinion of the Court, fato 
he would furceale his ſuit there e wit. And fo the Court e 


the Caafe. Ags, 
Saint John againſt Saint John. Debt. Dra 


rn A e . Shir John bꝛongbt an action of debt: lor ko ty pounds, againt Saint John $Bap- 
a fanite 21 H.6 Wliffe of Stockbride, upon the ſkatute of 21 H. 6. ſoz not returning him Bur⸗ 
ö for not return- geſſe of the fame Tobone, fo2 the latk intended Parliament. And where t b i 
sed ey Burs. {yards of the Skstute are, that the Sheritfe tall fend his precept to the payor, 
gelle ik there be no Mapo2, then to the Bapliffe: the platnttite detlared, that the 
Sherttfe had made his precept unto the Wapliffe, without averring, Gace 
was no Mayor. And now atter a herdtc for the plaintiffe, this was moved in in N 
i arreſt of judgement; But the Court was of opinton clearly, that it was gb, 
Aua on pl ppm fo2 we {hall not intend that there is a Papoꝛ except it be ſhewed, and ik 8 fe 
a were one, it (gould come pꝛoperly in the other ſide. 5 
And though the Parliament was as none, becauſe there was no Act, Hos 1 
cord of it, pet this action 25 lye, fo2z hake was d returne at 155 1 and 


maup füittings. i wre 
Admiralty. Don Diego 80 de Acuna Embaſſador 11385 for the 
4.0. 2 King of . againſt Polliff and Tucker, ae A ots 
* ton 1 Rp: 5 0 Sir Richard Bingley. Pe a ee 


Probibitien to Pe Diego 8 ene 8 W Embaſtadoz Wieger for the Ning. ot; 
the Admiralty ltbelled in fbe Admirall Court, as Pzocuratoꝛ generall fo all bis Paſters 
5 cauſe not fabjedts, againt one Jolliffe, and Tucker, and agatnt Dir Richard Bingley fo for. 
‘Admiraky küwo Ships, and their lading of Divers Binds of the goons of the Subjeds of the 
Court holds Ming of Spatne generallp, and not naming them adduc?’ ad Port de AMunſter, „ in in 
Me 81 things the preface of the Libell generally againſt them all, and then procecds and 
ar dand, o charged them leverally thus: That Jollitte, and Tucker, Captatne, Pirate in 
\ be alto mari, more bellico dittas naves agre/fi ſunt, & per vim & violentiam took them, 
and that they were addutte in partes Hibernia, and that they came to ae band: 
of Str Richard Bingley, and he converted them to bis owne ule. we 0 9 
where) and refuleth to render them, being required, ic. Mereupon cha 
_Bingley pꝛaped a Pꝛohtbition, and two dayes were given fo the Embalt fade 
Councell: And now Montague the kings ani for the ebe wa don, fato, 


ert 
7 


fenf, awarded a Probibition foo that part ofthe futt onelp that el = 


in the ithe, aa it muſt needs be underftood fo be done in 1 890 of Munllee 
oz at land in Ireland ; ko; it ts fatd, that they were brought 24 partes He 
(not maris Hibernici, 3 fo it muff be underſtood upon the continent, and then 
kollowes, that they came to Bingleys hands, tobfch mutt be under ſtood there; no 
other place being alkigned. 

Pow 


* 


Palmer verſ. 5 
Pope. > 


— — 


ik ang Stranger oz other will ſeeke Juſt ice at the hands of the Ring of England, 
foz Wzongs done him out ok bis Dominions, he muſt {ceke it in thoſe Courts 
that have Jurtsdickton over the Cauſe. Mow ik the Caule xiſe at Land, oz in 
a Port. (fox no Port is part ol the Sea, but of fhe continent) then be cannot 
mmtraifp, but he matt tae in atts of Common aw, Which 
have anlimites polwer in cantes trantitorp. And then it mum be lo lapd, that 
TE map give Jürtsdickton. And this ful agains Bingley ts no other then 
à mere action of Trover and Converſton, as Bawtry and others of the Ser: 
jeants conkeſſed. i 

Mow to the objections, To the firtt : 

Whe cauſe being lapd at Land no man map bp a new fonnd fowne of lait, 
“DAW it ad aliud examen, but he mut fabmit his kozmes to the law, and not ¢ 
contra, ih od oe . 

To the fecond : the oziginall charge is not Piracy, for though be calles them . 
Pirates, pet the charge of taking the goods is onely per vim &. violentiam, 88 to 
the kaking of the goods, and the pꝛoceeding is ckpill, not Criminall. And tf it 
were lapd Piracy, All that ſhould come in upon evidence, the Trover and cou 


* 


„ Palmer verſus Pope. reas Admiralty. e . ß, 


2K. 2. Statham. 5 H. 6, 2 H. 4. 6 H. 6. And the fat, privaos pantes. is onelp fos 
death, and paren, and Sir John Watts had Pꝛohthition against Alanſo 


how ever the pꝛoperty be guided. 190 

Allo, Jennings Libelled in the Abmiralty againſt one Audley, vpan a coufrac 
lapd to be made and Malega inter diſtrillum Maris vocat. The ſtraights 
of Gibralter infra gurudictionem maritimmm : And e fhe 
F ; Contrac 


ö 80 


Southampton, 
Ai fie. %, Waller. 


1 Tr. as 
22 109: Rot. 
6 2 Brg: 4 
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chiefe. 


| 
il Re: 2241 Trayerſe, con- 
1 feſſion and 
avoidance. 


4 +4. He > 16% «ae & 
ce 88 505 8 
0 ae 1 upon 


traverles. 


* 


the lands, was good as out of tbe. fteo parts onelp, bp the meaning of ‘th e 
ſcatute againſt the opinion obicer in Butlers cafe and Bakers, as it 105 J 


Moore. 


Contract Was made at the Jfland of Malega, Pꝛohibition was granted, for 
it was not regarded, that he added infra Furisdictisnem maritimam, Which 
appeared contrary. Vide infra. 


Newman ree 


Minch Ip Newman verſus Moore. Second deliverance. 
oog: . 
Homas Newman bzought a fecond deltberance agalnſt Nicholas Mode 


for faking his Beats at Froyle in quodam loco vocat, Brocks Cloſe: The 


dekendant avowes the taking, and ſhewes that Sir Pexall Brocas was fetfen 
of the place, inter alia, in his demeſne as of Fee, and held the fame ofthe late 
Mueene in chiele, and fo feted, deviſed a rent of ten pounds a peare ont of 
fhe lald lands to the fatd Nicholas Moore fo; ferme of his life with a clanfe of 
diſkreſle, and likewiſe deviſed two parts of the land unto the now 
Pexall Brocas, and the heires of his bodp, and that be diſtratned the Beats 
of the plaintiffe in the two parts of the ſald Cloſe. As for the rent behind 
the plaintitke conkeſleth the lein, tenure, and debiſe, and conbeped the third 
part to foure betres, tobereof one Becket was one, and then conveyed the fourth 
part being the tweltth part of the whole to one Jebſon, who demtſed the kwelkth 


part unto him, by force whereof he was ok the twelkth part polleſſed and fo 


polleſſed put in bis beatts into the lad twelkth part, and the eee fooke 
them. 


The avowant convepes unto the ſatd Jebfon, as well the two parts deblled 


as the fatd twelkth part, and then ſbewes, that Jebſon did demiſe both the 
one and the other to the plaintiffe, bp force tobereofbe was poſlelled of both, 
and fo polleſſed put in bis beats, all que hoc quod pradittus Thomas Newman de 


Prad. 12 parte tenement: pred. cum pertinentiisin Froyl pradit? tant um poſſe effion ear, 


exiftens poſuit Averia ſua præd. in pred. triginta Aeris paſture chm perti sen 


Cc. in quibus, &c. ſicut idem T homas ſuperius cablegavit. Berenpon the plain R 


sas 


demurred in law, and for caule of demurrer, thetwed pat the avotvant pad! 
conkeſled, avoyded, and traverfen the plaintiffes plea, and alfo that be had 
benfed that which the plaintiffe bad not alleadged, feil. e tantum. And tt! 


fozmerlp adjudged upon the fame will betweene Euſtace Barton ne ind 
the fame Nicholas Moore avowant in A Common Pieas, Trin, c. 
Rot. 707. which is the cafe repoꝛted by mp 3020 Coke lib. 9. &3: a 

Wut koꝛ the forme of the traverſe it was argued to be naught, be é 
abotnant bad conkeſled as much as the plainttffe bad pleaded, that ts to fap 
leafe of fhe twelkth part, and then added the leaſe of fhe two parts, th 
well with the plaintttfes plea, and did avold it, and therefore be thont 


reſted there; and then the traverſe ould have come on the other fide to that 


leafe of the two parts. For now it was lald, that the flue upon this trae 


, berfe might put the plainticke to a mifchiete, for it be were poſleſled of moze 


then of the third part oifcharged, then fo much as be pleads it 5 
be found againſt him, and pet he were not to be charged. And pet the 


was holden good, and judgement given lo the avowant. Foz tt was thet 5 


to the Court, that in the former cafe between Barton and Moore, the pleant 
was altogether the lame with this, the fame traverſe and demurrer, ‘ith 
cauſe efpectallp aligned, as it was bere, and the point argued, and alter 
by the oꝛder of the Court overruled and lekt, and commanded to argue onely 
the matter in law, which was allo adjudged kor Moore the avowant, thougb 
in 15 repozt of the cafe there is no mention made of 00 ok the tras 
berfe 

Now for the objection made again this traverſe, wbieh makes a bew, 
J declared my opinton, that ik it bad beene found upon tue taken upon the 
traverſe, that the plaintiffe had beene polleſſed of moze then the twelfth r 


Stoner 8 Cuddington 8 81 
Gibfon. vert. Wilkins. | 


of the land diſcharg ed as of the full third part, oz the like, and of no part of 
the reſt of the land charged, that it had been found fo2 the plaintife. 

SFoꝛ upon the dilclo fing of the tale it appeares plainly that the effec and end 
of the tue ts, whether he were poſleſſed only of land diſcharged, oz as well of 
land charged as diſcharged, and not of what part ot thoſe lands, fo2 that is not 
the ſubſtance, though tt be the letter of the tue, 

It was allo laid, that every man ſhall be prefamed fo imoto bis. etone cafe, 
and fo it thallbe accounted bis follp if he babe miſtaken his part. But pet tt 1 
was agreed bp the tobole Court, that the avowant might have refed upon his Ne N 
plea, as a confeflion and avotdance without the traverſe; and that the traverſe N 
might better babe tome on the plainktfes tive. 

And therefore Jam of opinton, that fince the conkeſtion and abotdance was peel. Jeg: 
of the fame effec and conleguence with the fraverte, and ſo ſurpluſage, though 
it were no jak caufe of demurrer, pet the plaintife might have waved that 
traverſe, and maintained bis polleMion of the part diſcharged, Hane hoc, that 9 
he was pofletted of the part charged, odo G. forma pront, and ſo the illuoulue “> * © 

1 95 N upon * kräberle ens not upon the others een, A 


e 


0 a} 


Stoner verſus Gibfon. Obligation. 
eT 4 * 


Sire Adminitkratoz plaintite againſt l Wenden in an action Of Term. Hill. 13. 
8 debt upon an Dbligatton; The defendant pleaded that the Obligation Jac. Reg. 
Was with condition fo2 performance of cotenants ofa deed Poll, and pleaded Pleading e shot 
that he had performed them all, not chewing what they were. TAbereapor edel Nen. 2 Ooh 
the plainttfe demurred tn law, and the plea upon the demurrer was ade, gat 7 22 
from Octab. Mich. latt to this Octab. Hillar. af which day the defendant pleaded, Te 
that ſince thataſt continuance, (cid. finte Octab. Mich. lat, from which dap the 
latd plea was continued fill this Ockab. Hillar, | the pennies apminitteation 

9 and commttted t to the defendant. 
id ff was agreed that upon theſe adjonrnments ald continuances of de⸗ 
8, the plaintite map be nonlutt at the day in another terme, whereunto 4 
0 urned, and by the fame realon he map plead a plea p27 darreine tontinu- e 37005 
nd tt was allo agreed, that it he 02 the plainttte Wouid here take iqne, jain Sate 2 
elt 1 0 plea, pet the Court mut confider alfo upon the ürſk ace alter de- . €y 
that fanding tonfeſled by the demurrer the plaintife could murrer or 5 4% 
ton, ; be Court cannot give ane for bim. bowloever the y 


oe 105 en nothing were conkelled to bis ‘prejudice, and then that hav a 
ben utterly rei nithen by a ſetond iffue 02 5 e ety a e, 26 


: 2 5 shad ae 
1 5 nae 


Cuddington vets Wilkins. Cle 5 = 


at ‘on bean action ot the caleagainſt Wilkin 1125 declared that Tr. x3 Jac. 256 075 
5 e toJac. the defendant had ſpoken ko bim tbele wozds, viz. Ibe ase 933+ 

(meaning the plainttte) is atheete, and toby will pou take his part? To which 110 ing «aha 

the defendant pleaded, that 1 Auguſti 36 Eliz. the plaintife oto ſteale 6 Sheep p pardon gene. 8 8 


ol ont J. S. . by force. whereok, c. and ſo he ‘jutkifieth them. Whe plaintite. bp ra Nor fpeciall 


profettatton atth, that be ole not the Sbeep, and pleads the general pardon 5 
7 jac 1 e ee excepted. Cébherenpon the de⸗ Meena — 
ten dant demat ed dnolu this terme tt was adjudged fo2 the plain 


til e, fo2 the whole d b dart were ok opinion, that though be Were a theke once, G 4 40. oad 
E when the pardom ca ie, . ö Way not onelp p, but reatum, foz fetonp « 9 8 a fe 
\Coronam &. dignit m Reg is. Pow when the Ring bath diſcharged 
it team pardoned him ok tt, he bath 9 85 the perſon of the crime and inkamp; 
n uo private perfor ts intereſſed but the Commonwealth, tobereot ve 

fs he bead, and in whom all generall wzongs rellde, and to whom the refor- * 

matten of ait generat wꝛongs belongs. And see fatts fo n 112 ! 2 * 
Pe ib 


me iE 1?ͤ—ͤ—ͤ—— 


82 Grob ham verſ. 
Lhornborough. ° 


N prtbate 55 in Spirituall Courts are pardonable by the Bing, even after 
i $ t $e: fenfence, becaule though they be ſued ſometime by the party grieved, pet be is 
| not but in the nature of an Inloꝛmer, and the ſentente is not to give him amends⸗ 
but pro ſalute anime, for examples ſake. And ſo are the ſuits in the Starre- 
Chamber. And to ſhew the fogce of the Rings pardon, the Chiefe Juſtite then 
cited two bookes, 1 & 2 E. 3. Fitz, Corone 281. 154. wherein it is adjudged, 
that ik in an appeale of felony, fhe defendant doe offer trial by battell, the pla in⸗ 


a 67: ' rake prtfon, which prefames à gutltineſle. And pet thole bookes are ruled, that 
; ik the Ring pardon that breaking of pꝛiſon, the defendant shall be rettozed fo 
the battatle, and the counterplea taken away. And pet the reafon of the pres 

SN. lea fumption ofthe guiltinelle is the fame atter the parton as it was before. Wut 
i the reaſon of the cafe ts, that the ings par don doth not only clesre the offence, 
it kelke, but all the Dependencies, penalties, and dilabtlittes incident ants it and 


ozigtnall fact; which the King would not diſcharge as againſt him, pet in the 
breaking of the pꝛilon he had none but oblique. And 1 5 ſatd that be tould no 
moze call him theefe,tn the pꝛeſent tente, then to fap a bath the poy ozis a vil⸗ 
laine after he be cured oz manumifed, but that he had been a thtefe o2 villain 
ag 570: he might fap. And if was held no great difference, though this had been a 


bis perfil that he doe no man wong. And there is no netellity noz ule of flan; 


oe n 55. pardonmap julifie the appꝛehending of bim fos the felony, becauſe tt is 4 
, leg. bantement of Jatkice ; eben as a common hotce and fame is a {ndticte 
warrant to ar- Fan fo arreſt fop felony, though the fame he not krue: But fo pis 
reſt for felony, him thieke, for that is netther necelary noz advanceth noz ten 
vide Refiduum ſupra, ſes fo the fozce of a pardon in e i 


and my difcourfe upon it there, pox 


Loon Sir ‘Richard Grabhe Grobham m Knight, jolt ee ; 
4 
8 74 e Ae ee and others, and declared upon a leaſe made at London of the 
upon a leale. Manno; of Leckford-Richards, in the County of Southhampton, and of a capitall 
Moſuage in the fame County of Southhampton, and foure cloſes paſtut 
fame Peſluage adjoyning, lying in Leckford in the fame. County 0 
b asg. Nonine pune ‘hampeo ng at rendzing 120 pounds a peace, with a nomine pene of 8 TH 
pa the peare, at fach a leaf, and fo remained behind bp the (pace of a hundzed de 
Ap 100% de- ‘making foytp pound, fo together the 100 pound. The defendant ronfe 
8. faded pat fhe demiſe, and pleaded an ertent of the land by a ſkranger, upon a Tatute ace 
eehte, rent, part nd wledged before the demiſe; but chewes that the W iberate was exetuted alter 
aol 1 the vent due, whereupon the platntife demurred, and jndgement was aver 
4% is divided. ~ fo him for the 60 pound rent, becauſe it was due before the A iberate erecuten, 
— 75 Extent changes And though the leaſe were til laid in the declaration, in as much as the ci 


giro eal pofleltion Meſſuage is latd in no Towne, but in the County at large, neither can 

b. 615 a Seo. bolpen, by the atone fet fo2 the foure clofes; fo; the fentence is perkeced fox 
eee ae of vine the houſe and finiſhed bekoze, pet that fault being een of a viſne is cu 2; 
;huxs Hot Jt. ; becamfethe DefeMbant bath confered the cate. odes 


verlari 


felterty 105 be latd no actual demand ok his rent at the day, wilhont Which a patne is not 
matter. forfetted. Though a demurrer tonfeſle the fact well pleaded yet tf the defendant 
dee infra fol di here had demurred, be might have taken advantage of the tll taping, but here 
ö * on 550 aie eo moze did conteſſe it direaly by: 8 bene & verum, Ge, ANd a leaſe fo made is goon. 
1 difference. Thomas 


tile may counterplead it, by faping the defendant being spprebenden, efcaped o 


$ 6. n 6613 4; that againſk the appellant. Foz though the appellant bath an intereſt in the ~ 


fpectall pardon and not knotwne fo the defendant, for hee mult fake beed at 


jerk. 67: H. ga: berons wozds to be allowed to fanozants. But it map well be, that ik aman had 
an N committed felonp, and gol a ſecret pardon, yet another man not knowing of De : 


ap Rot, 1793- kee! Große engt ae ‘ation of debt of roo pounds again 


48 nor forfcited a day, koz non payment, and then ſhewes that Co pound was behind 2 bal . 


aß 3 is * 4Bu€ for the 40 pound patie, it was ad udged agaluſt the platntite, becaute | 


Riches cale:ob- the Defendant did both admit the leaſe by pleading the extent to defeat it, and vet 


— aes USES ae ee oe EE — 0 


Vuch ver, Slawneys? 83 
Gunftone, > Cafe. % 


: Nokian 
5 ay, 3 eag 5% i 13, Jac. and 
Thomas Virely againſt Roger Gunftone. a eee 
ot. 252, 


„ 


becauſe there were diderle of the like, both in the Mings bench and Common 
Pleas, eſpectally in Suffolke and Norfolke in latter times. f 


a . Slamnejs Cale. . 

15 ig 383 5 . 9 5 N PWM 9 65°: Ba. AG ew ie 
IA au Sir John Bennet the Judge according fo the oo 
caffome; had taken bonds of one Slawney, upon granting of an avmintttra. Pen -¢ 1 
tion upon the conditions afnall there; tobereof one is, that the adminiſkratoz (- G ve: i 
thall offpole the furpinlage ot the goods after the debts and legacies: paid, acs POH. C: fly o ö 
cozding to the direction of the Courk. W hereupon, the inteſtate having lekt a trie roo: g 

toffe, to whom the adminttratton was sommitten, the Judge did now finde a cs A ys: 
ſurpluſage in her bands, and did fentence that the chould give cerfatne portions Na a 
to certaine ot the kindꝛed of ber husband, being not his childzen, whereupon a/ . . . 
Prohibition Was praped in her behalfe. And the Court was of cleare opinion, 3. 1941 
that whereas the fea sd 
rc. And that the Dadinary tall take foreties lo the true adminiſtrat ton 0 
the goods of the dead, Chat the Dadinarp may not impole any other o2 further Pe of | 
condition upon fhe bond, and though the Ordinarg Will pretend that the true pon be far. 
admintiratton mentioned in the Statute is to be extended as well fo the dil⸗ pluſage of the 
poſit ion of the ſurpluſage, as to debts and legactes, pet that ts not under their goods of che 
jndgement, fo2 they mu take their bond according to the law; and when it is inreſtare. 
ſued the meaning and expoſition of the Statute, and of the condition of the it 
Obligation, both are to be judged bp the Courts of Common au. And Ie e A. ee 129 
lald that ik a man oblerve well the fatufe of 21 H. 8. cap. 5, be ſhall perceive a 1 
bp preferring the wife and childzen fo the adminitkratlon that the Statute did ‘ Fi OS: 
imitate the minde of the inteſkate fo pꝛelerre them that it is like be would have 6: 
preferred if he had made a will, tobich mutt be by giving the profit of the eſtate, 
and not only labour and doloux in faing,and being ſued, to bing in and defend the 
ellate, and then to give this batt power to the Drdinarptogtve the ſurplulage „ 
where be Will. 2 0 which opinlon and reafon the reſt of the Judges did incline 681: 
But pet the cauſe with the conſent of Sir John Bennet himlelle, was ter 
ferred to the order ar erjeant Harris and Hutton, who were of Counſell for 
the Paobibitiom a 8 


ffaf. of 21 H. 8. appoints the admintſtration fo be granted, 


& 


M2 | Spendlow 


84 Spendlow verſg 5 Skeat verſ. 5 
Smith. Oxenbridgt and his Wife. 


Spendlow againft Sr William Smith. 


Pendlow Warfon of Skiton in Norfolke, lues Sir William Smith of Elfen 
| f d: ert, Od: * 17 Smith the lat Parſon there fog dilapivations, in the Aetbes. 
i 2 Aa- 9 a5: 230%: And among other things, there was a quettton abont a leale fog peares, which 
(fe 2. 25 . was alleaged to be taken by Sir William Smith in his otone name, but cove⸗ 
| Bt. opto in truſt, and foz fheufe of the laid Smith the Parlon, wherenpe 1 thep 
Aol, alear: 2 105 would put Sir William Smich to his Path, to anfiver concerning the Covin; 
eee for shia cannee Wherenpon the Court granted a Pꝛobtbttion %%% cramining of him it 
ve 42 examine a de. his Path concerning the Covin, for though the oziginall caule Lelong to thet 


Dilapidations, 


linquent upon cognizante, yet the Covin and trand is criminallzand the avowing of if to he 7 

oath. fide is puntthable, both in the Starrechamber, and bp the penatl law of frauduletit 
0 gtkts, and therefore not to be ertozted out ok himſelke by his Dath. an the er⸗ 
Court EccleG- poſition of the Statute 13 Eliz. cap, 10, of Dilapidattons, and ‘hall be 
afticall cannot Copin o2 not within the law, refs not 4 them to 2 a bat in Be Courts 


ur S$ ie it ae a ſtat gf Common law. 1 f 
Ut fe. — 1 2 5 ia 4 4 12 4 5 
i Edward Skeat 910 Oxcenbridge and 33 Vee ! 
wa, Ethered his Wife. 8 

Ne. 97 Surry Dwa rd Skeat browne an action of Wack, againtt Oxenbridge and Biitldten 


„ ean 12. Jac. his Ul ite, and the wzit was De omnibus terris & Gardin in I, de quibus 
i f Regis. Fa, Edwardus Skeat gen. jam defantius fait fexfitys in dominco ſi t c 
. 1 95 2 inde ſeiſitus exiftens poſt quurtum diem Hehn. Au. 2% H. 8. inde 
. dun Slifeila & al. adnfum pred, Edmandi Skeat defuntti &. pre 
ABW 98 OM pening vitarum cori, Peorumialterius diutivs diventis, Gs pi 
ane EAWardi Skea defunti, & Etheldred tunc ad alum heredus 
N „1 Aas = Bdmardi Skeat defuntti procreand. ſupen corpus pred. Ethel: . 
A. : upon tine nal waft konnd for the platittte, erceptfon was taken 5 
i „ pbpecauſe he did not lap the feoffement to be made fo the oii he 
: without which there could be no inberitance in Cee que ufc, | 
ſcance and conſequence no dil⸗inheriſon, as the Acton of walk 

was agreed to be true. Pet it was judged koz the plainttke, becaul 
of the Chancerpatiemed and ſhewed their books that they bad uſed 
alwayes in that cafe firice the making of the ſtatute. And the rea 
ed further in that cafe, and latd the feifin in tee as it muſt. . 

Writs of waſt So note a new weit in forme allowed wanting lubitante, by 
wanting fub- {ince it came in ule, though it be late, fo; the platntife in this cafe m 
ftance allowed gag his walt general and then there had been no quettion of it, 


e PRTC" tmatt thouto babe been matntaines foith a fpeciall veclaration, 


4 
ff 


Blicke general in many cafes. And the like pꝛelivent twith the pꝛincipall, w einen by 
0 and sunt „Braunlow E. 6. Ter. Paſch. rot- 918. inten Cann Carem mil: 2 

i e Cre et Elizabetham Sa ſem in waft, N 1 
hy f Vide for the tkenpon a wilt ol Cui in vita 39 H. 38 Fitz. N. B. 193. M. eB. 


i . E. 3 3,391. 
f ay In this cafe it was holden cleare, that Echelred the wile bad but 
1 Ae bapa lite, and that the intatie and inberttante bp the forme of limitation % 


only in the husband Edward Skeat. It is all one, as it it Len dil 

Edveardi Skeat de corpore ſuo ſuper cer pas, Ge. 

: * * 
* Earle 


Cumberland Day verſ. | . 
verl. Dowager. S Savadge. 


Earle of Cumberland, againtt the ( vunteſſe Dowager. re. 


EI oe judictall was awarded out of the Court to the Coroners of the En: epement 
A Coantp of Weltmerland in the action of wat, brought by the Earle of Cum. of divers forme 
brrland agatnt the Counteſſe Dowager, becanfe the Carle was Sheriffe of the 6 
fame Shire bp which walk the Coroners were commanded to lucker no wa fo? 55 8 
be done in the lands, Ec. 3 f 5 
Nod this terme Dath was made in Court, that the Wadies people had done 
Walk after the wzit publtched and made knowne unto them, pet the Court wonld 
not commit them, becauſe it was not a weit directed immed lately to the Lady — 
and her ſervauts commanding them to doe no walt as it might have been, and i 
then it had been immediate contempt to the Court. Gat here the Corner him⸗ 
ſelfe is ko provide againt the watt by taking polfe comitatus, it there be no reme- 


op, 02 the like. 


S 1 i : i Bron ow 7. 
7 Day verſi Us avadge Trefp aſſe 0 ; 12 55 Ror a Ul 379: 


Mate Day bought an ackton of trefpatte againſt John Savadge fo; taking 619. Cuſtome g 0 

IVIiways bag of Rutmegs Whe defendant pleaded that the City of London of Terese i 

is an ancient City, and ſo had been kime ont of minde, and that the Pajoz, cuſtome upen i 

Citizens, and Commoncltp had been bp all that time a corporate body, and fetfed the mouth of 

dk n barick oz wharke in London called Queene-Hithe,andbp all that time had the Recorder. Mo, 071 

uled fo babe and fake fo goods laid upon the fame Wharke, to be ton veyed from fours - 4125 

thente bp tater of perfons not lawfully thereof diſcharged wharkage, that is 

fo fap, a halt penn for every Porters burthen therelapd to befo con veyed, and 4 

fa2 default of payment, to diſtraine fuch goods upon the lald wharke, by a perſon, * A \ 

by the Pajoꝛ to be appointed, for the colledion, and then ſhewes that two per- tony Sed 

fons unknoſone brought two Porters burthens ok the goods ok the lald plaintik ec, 

being no per ſon la wfullp diſcharged, whereok the bag of Putmegs in queſtton 

Was part, and lad them upon the lald wharke to be conbeped bp water. And 

that the dekendant being appointed Colleckoz, gc. demands tio halle pence, and 

becauſe thep were not paid, diftrathed zt, as was lawkall for bim to do: The 2 6. 8 an 

plaintife by way of replication- confetfed all the barre in general, and laid that i ‘ 

within the ſald City there was, and time out ol mind had been a cuftome, that 

all the kreemen of the fato City, had been, and ought to be difcharged of the fato 

papmenk of tobarface fo2 thett goods and averred, that he was a freeman of the 

fato City ee, Phe latd vefendant fatd, that there was no ſuch cuſtome with» 

in the lato City, Et hoc paratws eff verificare ubi & quando, & prout Curia conſi- 

oo and then addes a lurmiſe thus: Taper yuo pred: Toh,Savadee dicit quod 

in civitate predthere is, and time out of minde bath been a cuſtome, that when 

du iſſue c. upon any cuſkome of the latd City is jopned, though the Majoz, 

Commonalty, and Citizens be parties to fhe action, the Pa joꝛ and Aldermen ol 

the City have uſed ko cert inte to the Jauk tces the truth ol fuch cuſtome; and that 

the fate cuſtome and all other cuſtkomes of the lato City by authorttp of Parlta⸗ 

ment in the ſeventh peare of Richard the fecond was confirmed. And prayed the 1 

Alngs wrt ko the Pazoz and Aldermen of the ſald City, to certific ac. And the D g H) 

fatd platnttfe faith, that the fat tue ought to be trled by Jury, and not by Cer⸗ 3 

fificate, and that fuch cuctome alleaged by the defendant, for the trial be Cer⸗ 

keficate a: /uprz, is agalnſt the law and common reaſon, and prapeth judgement, 

and that the caule may be tried by Jury, wherenpon the defendant demurreth. : 
After lome arguments at the barre pro & contra, wherein nothing was 

guetttoned, but whether the cuffonie in this ſpectall cafe were good, that the 

Majo; and Aldermen thould certtſte a cuſtome which concerned the intereſt of N 

the Cozpozat ion whereok they were a part. ni ae 
The Court nod being agreed determned fo gibe judgement and infreated me 


fopzonounce it to; them all, and fo we gabe indgemenk «bat this cuſtome me 
* no 


5 
| 
1 


8 * 
SEES ot ye) 
* 


Alby) . 


6 to be pleaded, by way of cuſtome for neceflifies fake. And this learning 

7 : well in Gatewards cafe, Co. lib. 6. 59. b. Where it appeares, that a thi 
„ properlp in pzeſcription, as common did in that cafe being, an inferett, 
mull inhere in ſome body, cannot be pleaded bp way ofcuitome nos cannot 


986 | Day verl. 
Savadge. « 


: not to be tryed bp Certificate, but by the Jury, whereot J cave three reafons. 


1 The firff, that it was not properly a cuſtome, but a kind of prefcripfion, oz 
in the nature of a pꝛelcription- and then clearly it was not within their cufteme. 

2 Setondly, that it was no ſuch cuffome as was within the reafon oz meaning 
of that ſpectall peculiar forme of trial by Certificat, that was granted and ned 

, ta London. 

a7 Qhirdly, it was againſt right and Julkice, and againg naturall etuttle fo 

ar ba ped them their Certificate, wher ein they e lo trp, and judge theit one 

Suſtome 


: Can 
ad 1 5 ase the firſt if is apparent, that as Savadge plearsit fo2 the Cite a 
their une meere pꝛelcription in the Coz rozation, and it he had joyned unte it (a8 be ou 
cauſe. to have done) the point of dilcharge of Citizens expꝛeſlelp, zs he did gener 
A and under the name ot perlons dilcharged, tt had been a mere intive piefeription 
ile une thzoughout, and fo pleaded. 
an deren, Pom thouah he omitted that part, pet when it comes fo Le Memed on 
the other fide, ik it be true, it appeates to be a bzanch of the lald peeteription, 


and of the lame nature, and no cuffome. 


¢ Bal r And pet kt is true, that being pleaded apart by it {elfe by the inhabitante, ag 
4 20 f bp 


to à diſcharge of Freemen, it muſt be pleaded by way ok cuffome, and not 
wap of pꝛeſcriptton, not betauſe of the nature of the thing, but becgule the Fre 
men cannot preferibe in their per ſons and therekozs are allowed folapa cnitome 
foꝛ their dilcharge, fo that naturallp a pꝛeſcription oꝛ a thing pꝛeſcriptible is fo 
to be laid, where by law it may be, and not bp way of cuſtome, and where it cannot 
vero? be by law, and therekoꝛe is pleaded by wap of cufkome, the nature of the i 
is not changed, but rema ines fill a pꝛeſcription in his kind though tt be allot 


by cuffome where it cannot and by prefeription, as there they would habe made 
it fo2 inhabitants, that are not permanent to prefcrtbe ; but pet common foz 
coppbholoets in the Lozds lople, is allowed to be pleaded, by cuftome fo2 necelll⸗ 


i 4 18. / G2: ties fake, whereas in the fople of another, it mut be lato bp preſcriptton Bs 5 


eters 
(Byrn. rar Snellings cafe, that tf one Citizen be indebted fo another in a Grele t 


3L02d, and pet the nature of both is a prefcription, 
But a matter of diſcharge as the pꝛincipali cafe is, and oilcharge of tif $5 
as Gatewards cafe fapes , may be laid by way of cuſfome, for that is not an e 

tereſt, but an exemption, not Poftive, but Privative of the gonerall voſleſklon 
Oo it is indeed but an exception out of the interest and in truth, tou ee 

pleaded as in the pꝛincipall. . 
To the ſecond point. This pꝛivlledge or London is fo be under ltood ‘of ach 
cuftomes, as are of the nature of locall lawes, pecultar tapes for that Citie, 
generall to all the Citizens dtffertng from the general law of the agDoIMe, fac 
5 ag Littleton calls in his chapter of Burgage the cuſtemes and uſages in manx 
Cuſtomes in Wozoughs; and lamples them that the pounger Sonne Mall inherit, that the 
London. WU tfe Gall have the whole land in Dower, and that their bonfes and lands are 
devilable, lach are the cuftomes in London, of fozraine afachment, 7 E. 6. 
G 85, & 3. Eliz. Dier 196. and the cuſtome 5 E. 4. fo. 30, that it a Debt 
come lug itive, he may be areſted before the day of payment. And Co .be 


thal be equall to an Obligation. And 21 E. 4. 16. 74,75. And 21 E. 3,4 
good cale to this very purpoſe, where in an Alltze of freth force, in the Court 
bf Oxford, it was pleaded that the cuffonte of the Colone was, that it a man had 
poſſeſſion of lands by 40, weekes, he could not be put ont but bp the Uings wait, 
Whereupon the other would have taken {fue no (uch cuſtome, But it was re, 


* folbed that this being the law of the Citte, was not fo be tryed by Jury, but bp 


the Judges, as a maiter of law, and fo indeed in nature ofa Demurrer, 
And the reaſon thereok is, that the Judges of every plate are ſuppoled fo have 
knowledge 


Sa padge. 


knowledge of the lawes of the place whereby they doe Judge, and fo babe 
cutomaries among them And therefore in lults in their owne Courts doe deter⸗ 
mine Chem, as the Jadges at the Common Law doe in the ings Courts, 
judge the generall cackomes of the whole kingdome, being the Common law. 
And fo in London bp ſpeckall priviledge, they cer tiſte alfo their cuſtomes of this 2 
nature into the Wings Wench, which other Todones doe not. But their enn * 
fkomes, even thofe that ave their locall lawes, are trpable by Jury, it they come 
fo tue in the Rings Courts. And agreeing with this was found, and ſhewed 
à pꝛeſtdent Mich. 37.38. Eliz, Rotulo 418. in the Common Pleas London, = Ges de: 
between Bilford plaintife, and Lowe defendant in an action upon the cafe fo: „ 
cetfatne parcells of Plate. And the (ue was, Whether the cuſkome of London Rey 
were, that there was a Common market in London, ko; all goods in all open dec oe? @ 
Shops, all daxes except Zundapes and holp dayes, fromthe Sun riüng fo the 
Sun fet ; and concluded, 115 hoc parati fant ve fi ficare, ubi & quando ac prout Curia 
confideraverit, And then the defendants made their farmife fo2 the trpall of their Cuftome of : 
-chitome by the month ol their Recorder, and prayed à wett accordingly; And ae * 
it was granted returnable in Trinity Terme; and continued per non mifit bre. N en. e 
fill Ofabes Mich, And chen it is entred, that the Concluſſon of the defendants cheir Recor Ks 5 W 
Plea, ought to have been E. de hoc ponit fe Super patriam, Whereunon the pica der. ahaa. 
Was fo made and iflue taken, and upon verre fac, fo the Sberiffe ot London for 4 
e 1 the plalnkike, and had judgement: tnbtch is a ſtronger cale, then this n 
at the barre. 92 
„And further in the principal Cale it cannot properly be faid to be a tntiome 18 8 a 4a eee 
of the whole City, no; for all the Citizens petfonalip, as all the cuſtomes i ROVE. e. i 
the nature of lawes are, and as the forme of farmife, fox the trvall Doth import, we 
fox ff concernes onelp the bode Corporate of the Citie, and fhe place Qucen- Agua D 
Hich onelp where the profit arifeth, and where the diſtreſſe is to be taken fo; tt. J. e 
As to the third point thebookes are full, that challenges are alle Where 
7 iGae concernes a Cttle, 02 Corporation, and they are ko make the pannel, Ae. 
one e anꝑ of their body be to goe on the Jury, 92 ang ok kin unto them, though 
body Corporate be not ate attp fo this (uit, fo2 which purpofe fee 15 sexx sad f 
4 18.28. afl. 18.21 E. 4. If. where a Deane and Chapter bitnatna an N 
a i Was chaltengen, becant ue was bother to one of the Preben- 
Arles, 3 
No ite tuch challenges Be allotnen, Where at alkaint Ipes fora falle berdict, 4 
much move here where there is no wapes to re verle a falle Certificate, and pen 
ik is krue that the Certificate is no zudiciall Ac; but minifferiall. And tberefoꝛe e 
ik che Certificate be falle, the party thall have his remedte by acton of the tales - ’ 
and ‘that not again the Recozder, but again€ the Major and Aldermen; koz if . wm CAT 
stab gees A their Recoꝛder, and lo is the pleading and farméfe, and ene N seis 
bitt to Cerkitze is a warrant to them which takes away one detende made a N 
aint their parkiality to themlelves, that they did not certiſie, but their Re⸗ 8 
A As where a grant is of a cognilance of Pleas fo be bolven before the 
Steward of the Grantee, dicer he Daantee ferit pars, but there the Steward . 
2 


x Day oe ; a — a, 


is Judge bimielig, and not the Gzantee, as the Rings Judges are between 83 

bim and the part los, but ore tie Heron is bat ae manth’te fpeake' toy soe: 9 

Shem, as thee command bim : 55 e de 
A Chat tbat ath berttatd it appeates, that tbougb in piesding it 1 abhi “Be | 


eonifetten. tte pine ol Cevttficate of the cuſtomes of London is confirmed 5 . 
top Parliament, vet ie made no change in this cafe, beth becante it is nene b the 1 a tay 

intended, ari becadfe eben an Act of Parliament, made again. na. ſtome. 
forall enuttie, as be make a man Junge in his owne caſe, is void in . fo3 nati Mae: sed ty 
ES: e . 155 tie 23.2. 4 


2 


5 e ee ee; , ale u e e 


T.:. ß. 
88 Laſtlom verſ.? Herrenden Nichols verſ.? Brinſley verſ. 
Thomlinfon. & verl. Palmer: d Raynbred. Partridge. 8 


Lahe againſt. Thomlinſon. Affuraphit™ 
5 4 Hill. 11 Jac. Rot. 1484. 


Aftlow 5 an Aſſumpſit agatnt Thomlinfon, declaring that Thomlin- 
“Ls fold him fo manp Dates, as accozding fo the rate of 10 fillings 9 
ondons, pente foꝛ every Quarter tall amount to 52. pound, fo be delivered ſuch atin, ! 
-@atumpaes © which money the plainttfe promtfed to pap ſuch a time. And that the fad Dates, 
jal 767: alter ſuch arate, came to 96. quarters and 6. Buſbells, Which the defendant, 
\ path not delivered to his damage ac. Upon illue Won Aſſunpfi, it was found 
Moe Ken ay ‘$69'fo the plaintike. And upon judgement a walt of Erroz and Crroz aflignen 
that 96: quarters, and 6. buchells of Dates, altea the rate atozeſatd, came fo 52, 
pound, and three Farthings, and fe no bzeach, betaule he was not bound fo delfder 
fo many. But the judgement was atkirmed, both bekauſe it was not cerfatne, 
rel bear- Whether it amonnted to any moze, the acconnt was fo bufie: And alfo becante it 
2 . Fah n was not pottible in effect, to mince the meafute fo, ſo as it wa bit ihe judi ſumme, 
ne too às ths odd houres are not accounted in ne peare. Sue 


2 mall. é 
¥% F againſt 0 Palmer. 


| ma: $19! D 7 Hill. 12 Jac. Rot 921. 5 
a He brought an Alfumpjit daga inſt Margaret Palmer, adminictratrix 
en of her husband, and declared that ber husband had bonght of him, gold 
f 0 oe and Silver, and Pearle, and was indebted unto bim for them two bundzed 
5 upon promife, pound, and the after his Death, bad likewile bougbt of him Pearle, to2 27. 
N Checq.Ch. pound, and that upon Actoumpt, the was kound indebted both thoſe fummes 
Ga unto him, and pranilieg payment judgement forthe plaintife, and allignen for 
ö Erro, that the defendant twas ko be charged bp two feberall actions 6 e the 
as charged in two manners, one in ber otune right and the other as admints 


A 1 ara, and therefore the zudgement was reberſed. te , iat ok 
i} | 1 g ie 
4 Nichols and Raynbred. PAG 
2 8. 71187 200. x eee Ell, 12 Jac. Rot 13 T. 4 3 
Yet * 1 it, Tichols brought an Affumpfir againſt Raynbred, declaring tat th 0 fide 
| Sulf. 4 Ge, | Nation, that Nichols promtted fo deliver the defendant fo bis olone ofe a 


2-4 49: 156: Cote, the defendant pꝛomiled to deliver bim 50. thillings : gee the 

a % Sf. 16% plaintife in both Courts that the plaintite need not to averre the deliverp of 
Piomiſe for the Cobwe, vecauſe it is promtle koꝛ pꝛomiſe. Mote here eee ae 5 at 

raue, (a inſtant, fo; elle ar will be both ad pacta-. N ca 


" Bini and Partridge. 
44.2 80 op e Irin. 9 Jac. Rot. 318. 


. of a Alea. Bee bꝛongbt an ation upon Aifuephe again Partridge, nectaring t 
doy be atcounten kor divers fummes of monep, due to the plaintife by the 
75 De defendant, and upon the fame account, the defendant was found in a 

2 ar) 722155 upon a to the platnttfe 7. pound, and that the defendant in confineration 


0 5 ae pen pꝛomiſe fo pap to the plaintife thefatd 7. pound, afacerfaine day then fo come, 
7 5 39 which he did not pap, to his damage, ac. The Defendant pleated Non Aſſumpſit 

* S.: Wbereupon the plaintife bad judgement: Whe defendant alkigned fo2 bya 
ij that the confideration was not luffictent, becanfe the plaintike did not thetv, 
nl whether the money upon the ſald account was due, as for monepes received oz lent 


ö ee To: 1 10 * oz foz wares bought and fold; notwithſtanding judgement was atfirmed becaule 
1 by the accounts, the debt was confetted good, and the pꝛomiſe made thereupon * 
‘ 10 


“4 


: Rich ona Foxcroft verſ.? Bayle verſ. : 89 
HPhere. Lacy. Gird. 
| Rich againſt Shere. Fjectione. 


Fl. Jac. CBRot. 1284. . E an, 50 


ears 
d ne confeſſed by 
fa the defendant. 
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90 Keere verſ. 8 8 8 Puckerings 8 
i Owen. S Cafe. S Cafe. 
| 
i Checg Chamb. Reere verſus Owen. Error. 
/ London, i : 2 
Gord: Got 290: Mich. 5 Jac. Rot. 79. | 
1 8 ; Eere retobered 400 pound debt, againſt Edward Owen tobe dyed and upena 
. Fterin tKecu⸗ Scire fac into the County of Surrey the Sher itke returned Rebecca terrete- 
tion, ant omnium verrar’ & tenementorum in balliva fia que fuerunt prod’ Edwardiserc. 


And jndgement given, that Keere ſhould have judgement and erecation agat 

3 the 1010 Rebecca; whereupon the fato Keere pꝛaped, the Elegit thus entted in the 

Oy. ted? 5 . Roll. Elegit fibi liberari medietatem omnium terrarum, o tenementor im in Com 

ö ty Surrey tenend’, cc. quonfque ; und lett out, Que fuerunt prædicti Edwards, Sc. 

„ And for this judgement was reverled quoad adjudicationem executions, upon the 

Ae. e Elkgit, and pet the wyit ot Elegit it ſelt, and the return of tf, Were well in that 
point. Wut where the Roll ts faulty the WMrit will not belt ?: 

It was allo aftigned fox Erroz, that the was returned Terre tenant ommum 

terrarum, Without aligning of that in certain, that was not allowed tx 

Ekroz, hs gett 5 . 4 


Mandamus. Spatburfts Cafes H. 13 Jac. 5. 
on Ay Cant 2 7 : Sere ee eee 75 95 
The Chec,Gh. & Fer the death of John Spathurſt, bp Manclamus in Suſſexs it was found that 
Err. L be died ſeiled ok certain laues, Er quo renentur de Anninice Rege ut de uno 
Ve dl no grolfo groſſo per vigefimam partem unius feodi mil. his was ruled by the chief Baron 
3 and my ſelk, mp Loyd chief Jutrice being abfent, that it was a tenure he nights 

ferbice in chief, All tenures in ehtek are in groſle, and the Words #¢ 544 600 

{carce of any lente, but of no certain ſenle at all in A abo, and fo and as voto 


1 


met 


Sennen | Sir Thomas Puckerings Caſe. H. 13 Jace 
iA. . 2g 15 vt 4 + 77 298 9 7 ꝑ SN 
oF Be 13 was found by Otkite, taken at Barnet in the County ofHertford,18 Aa. 
pit ig 6 38 Eliz. by Commiũ ion, in the nature of a Diem Clanfit Extremum, hat 
. 29 Sir John Puckering Mnight, late Lozd keeper of the great Seal — eo 
ORR ie Setar the Wavp Jane his wife, were joyntly ſeiſed to them, and the heirs of him of the 
. MPannoz of Welton, in the County of Hertford, and of the Pannoz of Kingerby, 
in the County of Lincoln, bp the ozig inall purchaſe of the fato L ozd Beeper, and 
that they being fo ſeiſed thereof, and that the ſalid Sir John Puckering being alfo 
ſeiſed in fee of the Pano of Welton Argentine, in the County of Hertford and o 
the Manor of Kington, in the County ot Warwick, he altimo April. 38 Eliz. died ſo 
leiſed, and that the Lady Puckering him ſur vived, and that the Panoz of ton 
‘onelp, was held of the late Queen in Capite bp Tantabts ſer vice. And that the . 
reff of the laid Manozs were held in foccage, and not of the Queen in epi pz 
Knights ſer vice, and that ir Thomas Puckering was his fon and heir, of the 
0 age of four pears 3 Decemb. befoze the death of his ato Father. 0 
Wald dae The latd Lady Puckering 17 Muli ꝙ Iac. Dyed, Thomas the heir 3 Iunii 10 Ta d 
Knight. was made night, 3 Decemb. 10 Jac. beaccompltthed his true fall age, and fen- 
= dered bis livery, and within the time limited, be ſued forth a fpectall livery, un 
der the great Seal of England, no Office being then oz pet found of the death ol 
* the fatd Lady. noꝛ anp charge thep impoled upon the heir of his ſald lands. 
In the lald ſpectall liverp, there ts confaineda Releaſe, and p rom his 
Livery ſpeciall aàjeſky to the heir of all entries and intruſions, made by the heir into any of th 
what it difchar- Saͤnoꝛs and lands, wherok his Father died ſelſed, and alſo a pardon, and Teles 
getb. of accompts, and of all Ac ions, ſuits, quarrels, impeachments, executions, and 
Demands whatſoever, which bis Pajeſky, at the time ot the ſuing forth of 
latd liverꝝ by any means bad oꝛ might have aga inſt the heir, not extending to dif- 
charge him, oꝛ his lands of any debt, accompt oz demand, by reaſon of auy Office 
oz Reteipt of anp of his Pajeſties montes oꝛ Troaſure, oz of the con verſion of 
the 


Bell, exc. 


tbe fame, oz of any debt then due, by Recognizance oz Dbligation. The audttoꝛs, 

fince the fpectall liverp afozefatd ſued, have impoſed feberall charges upon the 
betr, one fo2 mean rates due, as is fuppofed between the death of the ſatd Las 
dp, and the true full age of the heir; And the fecond charge not of a ſumme in 
particular, but fo being the heir ad Computandam pro meliore valure, AND upon a 
Demurrer to this lat Charge, for the tncertainty and tnfattictency thereof, and ANG) 
9 a plea to the e Charge snd cafe appeareth, wherein thete Quetions * N : 


Howard oe gt 


kehether the! lack Charge be lawlally tmpofed upon the heir oz no, in regard ie 
the Charge ts generall, ad computandum promajore valore. And it is not groun- 
ded 7 se fato Otkite, oz warranted by ang Pzeſident, oz by the courſe of 


r the Thing be, 02 can be entituled to any mean rates, between the 2. 
ima ae Puckering, and tbe n Woes of the fain Str Thomas 


ie bett ik an Bete be kound onely in one Sblre ok all the lands, leing as 
well in other Hbtres as there, which in law is no office, bat fo2 the pꝛoper Shire, 

pet this by the courſe ot the Court is allowed as an Dffice to all to ground a 
charge and pꝛoteſſe upon; and this is benefictall fo 7 Sub jea, ale elfe be dt- 8 
Bete ae be 00 to an m intolerable 5 ; : 


the erde 
5 1 5 of the 2 nae 1 5 it is debe but pcr. there 
Court, and in eale of the Subiect, that the certificate of the Sec: NO new 
et tbe i made eae slat Cont dss 5 toatl b be She 
barg 
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92 Gold verſ. ö 
Death. 


all joyn together in a qutet and peaceable manner, fo Defend the cauſe, being com⸗ 
mon to them all; and therekoze though ſome particular perſons were ſued, pet 
they might defend the luit upon their common Charge. And the reaton was, hat 
ſince the title was one againſt all, it was in effect but one defence, and ons defen⸗ 
( dant for the trial in one mans cafe tried all. And therefore the Courts of Ju⸗ 
.d v . 97; Elee doe every day Denp them to be witnelles one fo2 another in ſuch generall ca⸗ 
6 Je, es, as in cales of common Adodus Decimandis and the like, perein alto it is ma⸗ 
mp times oꝛdered foꝛ avolding of unnetellary multiplictty of ſuits, thatatrialhbe 
Had in one mans cafe for all. ob as they are acknowledged parties to their pre. 4 
judice in defence, fo it is in realon that they be in like manner allowed fo2 their . 
advantage. And fo it was fatd, that it had been ruled in that Court beloze in te 
cafe of the 2, Grey of Groby. Vet the 1, Chancelloz ſeemed to be of acontrarp 
minde; andeited a pꝛeſdent in 3 El. to that purpoſe. But pet in thts cafe it was 
agreed, that they muſt not joyn themſelvss together bp Path, which was in this 
Affemblics un- Cale ſulpected, but not fuff ictently probed, But Bell being a tenant was fined a 
lawful. 100 pounds for aſlembling the tenants to the number of 200 in an open field, 
where Leonard Dacres pad been in open rebell ton, and konght a battell withthe =~ 
N. Forces, divers of the fatd tenants being weaponed with lwoꝛds and daggers, 
abtding tꝛee hours together, and pet nothing was proved done there by any of 
the dekendants, but conference concerning the defence of their title by pzomiſe 
and wziting, and contribution of monep to that purpoſe. And Hodfon another 
tenant was alfo pantihed for being pꝛeſent at that allemblip, and the event of ſach 
aſlembly is in no mans power to moderate. And Salkeld and Dacre were fined 
d 100 |, aman, becanfe that being no tenants, no2 anp wars tnteremeD in the 
cauſe o title, and being men of ſtrength and countenance, they did thauft them: 
Maistenance of {elves by wap of maintenance into it, warranting the title, Kirring the people e 
acommon perſiſt in it to give occaſton of ſuits at the lealt, obere perbaps elſe the caufe bas 
caule by com- heen ended by way ol agreement, with all, as it bath done with manx. Bat s 
mon perſons. feld and Dacre were nok ol the allemblp, neither did tt certainly appeat 


were acquainted with all. And Mich. 14 Jac. Barkſhire in à caſe * , 

Dunch Eſqutre platntite, and Banneſter and otbers defendants, where the ques 
ton was between the plaintites and fhe defendants, kenanks ol the Lozd Nor- 
tis df Dorcheſter Mano; fo a common in effect claimed, which he denied, though 
the action were between him and one of them onelp, upon a particular caftome 
laxed foꝛ bis tenement only for neteſiity of pleading. It was refolbed bp the mot 
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Moore verſ. 93 
Huſſey. 8 
the woꝛd [prot] put cenerallp, Malt be under ſtood by W aw fach a proof as is le- = ray 7 Baia, 56 
gall, /ci/. proof by Aurp, pet when the party expꝛeſſeth himſelf to mean and allow s, 
another form of proof, that (all prevail againſt that that is but by contruction pile 3 2 . 241 
of law. And bere it is referred to the diſcretion of the party which thall be anders = 15 14 
fooda conkeſtion voluntary accoꝛding to the common acceptat ton and not a con: 
leſſion in Court of Record. Alſo, though it be not ſaid to whom he made the cons 
fellion in the teplication, pet by the greater opinion it was bolven good enough, : AG gon: 
becauſe it anfwered the woꝛds of the condition. And pet it is not like Halfpenies 1 
cafe of agreement 02 n to an intereſt which mutt be made to the pan 
ty interelſled. ‘ 
Pet alter wards it was found aud moved by Heneage Finch of Connfell with 
the plaintife, that the notice was laid to be given fo Heory Death, which was the 
Executoz. And tt did no where appear that John Death the Ceſtatoꝛ was dead r 
at the time ot the notice, tobich was a neceſfarn part of the condition, And fete: 2 een ea: 
fore the e en was reverſed. 


Moore verſtis Huffey, & al. Raviſhment. 
Tr. 7 Jac, Rot. 759. x ae 2B Cast 


771 


to fhe pf | 
Whe defendants A. 3 Lac. 1 dd rabihand t hestonn the lald Garp fo bia pa: ene cover: a alo 
mage of 2000 pounds. The defendants plead nat guilty, and are all found gull⸗ a 
ty faving James 2 Hofiey, and Cutbert Clifford damages ten pound and ten thil- 
lings coos, And the Jury farther finde, that the Ward is married, and was at 
the time of the marriage 16 pears old and mobe and under 21, and that bis mar- 
riage was worth eight hundzed pounds. 0 
Nom this Term (ſcil.) Paſch. 14 Tac. this cafe nas argued bp all the Judges 
of the Common Pleas, After divers arguments at tbe Barre, and the Nuetkls 


ons were made tivo 

Fick, whether the Wife of Doctor Huſſey being a woman cobert and found 
guiltp, and ber busband not guilty; be within the Stat. of tmn, 2. cap. 35. 03 
not, and her basbandfo papthe value and damages for ber. 

Sccondlp. whetber the verdict Hnding that the Ward was married (witbont 
certainty by whom) be fufkicteritto charge the Defendants oꝛ any of them with 
the value of the marriage 2 
But (as J fatd) the Queſtion in grofie is but one, Whether the Statnte thall 
be made in the whole eluſoꝛꝝ oꝛ not? Foz fo leabe all women covert at large, 
who are both mot cunning and vigilant, and babe moſt oppoztunity to make thele 
matches fo2 their daughters oz friends, and next to put the guardian alter rabith- 
ment to hunt ont who makried ihe Ward, oz elſe to fatlof his value, is utterly to 
kruſtrate the Law. 

No to the firk point, the woman is platnlp witbin the words, but there are Firſt great 0 N. 2 
two erteptions to exempt ber in meaning. Fitri, becauſe the is a woman to: point divided 
vert, the other becaufethe Statute infliqds abjuratton oz perpetuall impꝛiſon⸗ into two. 
ment, in cate the Ravicher cannot ſatis ie for the marriage. But here it is fato N 
that the woman is under a — — in Law fo ſatis ſie, and therefore 
ds be ing ont of the mean ing wall uot be puntibed (tos not latistying) with im: 
prifonmiento2 abjarat ion. 

Mow fo the firſt part it is conteffed, that a woman covert was at the common Fit branch of 
Law ſahject to an actor of treſpalle fo2 taking awaꝝ a ward, as the was for anp che Grit great 6 
other acklon ol treſpaſſe, and to be impʒiſoned 8 e ee husband point. // — 67. 
anſwerable with her koz the damage. b And 

n 
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eu e 3. 23. And he that obſer ves well this ſtatute (hall cafilp percetve, that it bath two 


roe éagionoftce? afpedts, one civil, another criminal, Foz it probtdes that the Crecuto, thalt 
se eg rept ogimh™ safiner koz the value, fed non quoad pœnam prifona, quia quis pro alieno fatto non eſt 
sty eee puniendus, Which holds allo fs the husband and Wolfe, that be tall anftver the 
i che wife of ano- damages, not the punichment of immediate impzilonment, but the mediate tm- 
ther taken away pziſonment that ts upon a wzit of execution, koꝛ the damages and balue be tall, 
: with the goods ag in other trefpattes ; Foz it they made the erecuto2 (which is but incivilires: 
7 husband. gelentatton the fame perſon) anlwerable, much moze the husband, whieh is one 
emen, Gh lk: ; lam of nature. „ h 
1 Now the action at the common Law was in eſkec and ſubſtance the fame that 
0 is now, onelp it bat received ſome additions, and fome moze diſting form ok 
0 ＋ proceeding then was before. „ e 
: Che Wirie at the Common Lato twas, Quare filium & her. (cujus maritagium 
é SHER LISS ad ipſum pertinebar, and ſometime without that clauſe) . & arses rapuenunt 
d ” abduxernnt & maritaverunt, without faptng within age; and pet judged good, 
i for it is a guard natural, not legall, 32 E.3. Fitz. garde32,& Fitz. N. br. r. & 
0 143. & Regiſt. 98. & 99. And the like ko the Guardian at Common law bp the 


Ht as woꝛd of rapuit & abduxir, AB Appeals, 29 E.3.37..6 29 aſſ. 35, By which becks 

i 5 T7. ge and 12 H. g. 16. it is agreed that both the Father and the Guardian thall recover 

N in damage fos the value of the marriage. 1 „ 
8 1 % : The offence therefore and the fac is the fame in the very wozd put in the 


1 bt ; 
| secs Ae Stat that was at the Common Waw, and the retkitntton the fame in effec by 
— dtttind valuatton of the marriage that was before given confaledlp in the 
en damage. . V 
aa ae T'hbe matter ts fo far the fame, that tf a man recover in the trefpatle at the 
ws Bo. B54: S: Common Lato, it hall barre him in a Mrit of Ravichment, ce contra, as in 
1 8 l he trelpaſle of battery and appeal of Aaihem, und in common trefpatte, and the 
1 treſpalle upon the Statute ot) R. 2.02 8 H.6.02 malefactoribus in pam,, 
i Agatn, the writ upon this Statute hath not etranged the walt at Common 
0 law, but participates. And therefore 17 E. 3.73. and 22 Rich. 2. Damage 130. 
it was excepted that no damage ought to be giben in a Mrit of Ravichment, 
becanfe the Statute gives none but onelp the body and value of marriage, It is 
anlwered and reſolved by the Court, that it was uſuall, and that the damage was 
by 1 Common law, and the marriage bp the Statute, and reaſon it was to joyn 
them fo. poe 7 ee 
And it was kur ther ſatd, that it was not the like reaſon between fhe Formedon 
in Defcender, and Mordancefter, betauſe both thele are in the nature of tre 55 
At tbe Common law a man ought to recover fo; the marrlage⸗ though be were 
not married, for the lolle and hazard apparent. Allo tobere a man doth arrett his 
debkoz, and where be might have good bail, the Sher ite lets him Pp 
non⸗ſol vent, and not to be bad again, the Jurp are to give damage for the whole 
d the 


. 


debt in etkeck; for though the debt remain in law, pet it is lott in effect, a 
Guardtan at the Common law could not bave a new trefpatte wi a new 
taking, and he could not have a conditionali ver dic for marriage after bapning, 
as this Statute bath provided. And therefore notw the damages are diſtinguiſht 
ut in ſectis laboribus dilationibus & expenfis, as the Pꝛeſidents goe, u/tra valorem, 

. P which was conkuled to all before at Common laty. be sity ‘yA 
„ The offence of ravichment then being not luffictently provided koz, and re⸗ 
ffratned by Common law, as was perceived ſtatutes were made fo7 other punich⸗ 
ment of this plagtarp offence oꝛ in jury, being much greater then the wong in 
Noteche fame other creatures in as much as the boop of man ts moze honourable and of greater 
exception may baice, ald was in anclent times uled bp the X onds, as notw it is bp the Rings 
be taken for a Committees fo, advancement of their own childzen by way of marriage, op 
woman covert offertoffe. LOR ö ‘ 


to exempt her * Thereupon by the Statute of Merton, c.6. it was pꝛobided fo2 wards under 
cout of, this . ; 5 2 4 et Oe 4 

’Scitutt* that is 14* contra pacem vi abdyctis vel detentis fen maritatis, quicunque laicus inde comvi- 

taken forthe Tus fuerit qui puerum aliquem fic detinuerit, abduxerit Vel maritaverit, reddat per- 
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denti valorem Maritagit, & pro delitto corpus ejus capiatur ut imprifonetur donec 
perdenti emendaverit deliftum fi puer maritetar. Mete it is, ſi puerum maritave- 
vit, which expounds the other Statute. And then W. I. cap. 22. confirms this 
Statute in generall. a 

This Statute was not found fall enough to give remedp, and therefore the N . 
Statute in queſtton was made, which might well be ſald to be made by men un⸗ 1 
learned, fo; indeed it was the intereſt and heat of Woꝛds fo2 the generall abulſe ; 
that begat it, for the act being in his nature a trefpafie and act of force, pet is not 
made vt & arms. And therefore 7 H.4,9. fhe Count 27 . armis Was re jeded. 


Next, the nature of treſpaſſe being to end in Damage, this recovers the body it ee ae 


felf, and pet nol by demand, but bp commandement to the Sbertf€e fo take and 
1 the body, and then by judgement giving kt to the plainttte tf it be 
fo2 him a 

Again, where all trefpattes die with the perfon, here the action is continued 
with the heir oz erecntor, againſt the heir, oz executoz, and though the heir die, 
in caſe of Ward as well as Ravichment. ; 

And therefore 24 E.3,fo.29. upon a reſummons in ſuch a caſe againt the exe- 
cute he pleaded Pleniement adminifter,toberenpon iſſue, and pet the Ward jud- 
ged fo the platntife, and 9 E. 3.15. guard ef body and land againſt thꝛee whereol 
one died dur ing the Pꝛoclamat ions and reſummons againt his heire, and though 
he were wilhin age, pet judgement patted prefentipagaint all, for it was ſatd 
Pa this was the firtt action, but it was doubted whether the heir chouldanſwer 


damage. 5 1 
11 H. 4.5 5. It the anteſtoꝛ hade his Mard raviched, and bzing bis action and 2 yl Roe: 
die, the heir Mall dave the reſummons, but not the executoz, But tf the anceſtoꝛ 
bzongbt not the action, the executoz thall commence it, not the heir, for it is a caſe 
out ofthe Statute. And in this cafe Hill {aps that the makers ol the Law were 
wot learned; which the Reporter repꝛoves. \ 
Abis_progreile of Statntes argues the care of redzetle, and that there was 
no purpole by increaling the pains and pꝛobiding cerfatnlp for remedy in caſe of 
death of either ſide to erempt any former offenders. And therefore tt bath been 
fEill extended by equity. Cbereloꝛe it is giben to quardian in ſocage as the books 2 55 7 
1 E. 3. 20. tempore E. 1. ff. gard. 133. Regiſter 163. by equity of the ſtatute of Con. 
fmilicafu. And Fitz. Nat. br. 139. is reéto de cuſtodia lap for them both at Com: 
And that is pet ſkronger both 32 E. 3. fo. 31. Gard. & Fitz. N. Br. 142. G. That a 
the Committee of an Ozphan, by the Pa joꝛ and Alder men of London, declar ing Age of Orphan 
upon their cuſtome Mail bave the tortt and the age, and nonage thall be limited arbitrary. 
And 47 E.3. F. Gard. 30. the E ing hall maintain that adton. This new re: 
medy was given in caſe of Raviſhment ix odinm ſpoliatoris. a 
Upon the trefpatte upon dhe Statute of malefattoribusin Parcis, it is contested 9 ( 72: 
fhe wile is punichable fo in troſpaſſe upon the Statute of 5 R. 2. and 8 Hic. 
Of thele, the reafon is not becduſe the form ok the adtons, and the Judgements 
and eretut lons are the fame, but becauſe the ground and fabfiance of the action is Coverture was 
one, and the aggravatton of offence and punichment is an argument that they nor eer 
never meant to exempt any offender, tat was knoton in lato before. Erden 
And in Eronger cafes, women Covertare involved among it others, where a s infancy, 
new offence is created, that was not bekoꝛe, And therekoze where the Statute of and ſome other 


34 E 1. ts, that ff in an Atktte the Cenant plead jopntenanen tolth a ranger, dilabilties G .- 


who being called in, maintains it, and it be kormd kalſe, he Wall be impꝛiſoned a e ote 


peat, and not be delivered without a great Ranto me. In 21 Aff, p. 28. an Alliſe „ „ee, &. in. 
was bꝛongbt againck the husband, who pleaded jopntenaney with his wike by p/ifonement. 


deed, and the being called in, maintained ff, which beeng kound kalle, he was ad⸗ Lech ſords caſe. 7 Gull Ar pel 


judged to prifon accoꝛding to that Law. Vet 365.3. Fitz. Aff. 443. And Saun- Cl8.29- Fora 

ders in Ployden 364. and Hawes 4 H. 2. 11. agree upon the Statute of Weſtm. 2. ben no lle 

cap. 21. Chat it an inkant fall in an Adtze of a Recoꝛd bp bim pleaded, de Mall judgement 
not then diſco vert. 
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not be thereupon — — à diffetio; upon that law. And where the Statute of 
Mert. cap. 3. gibes a Mit of Rediſſeiſin, againſt one that being con viged of dil⸗ 
ſetſin, Doth again diſleiſe the fame perſon, that therenpon be thall be taken and 
impziſoned, kill he be delivered by the Bing by ranſome oz other wie, 

9 H. 4.5. Ika woman commit a difleifin and be con vicked, and then commits 
a Rediietin, and then marries, the Mall be charged in Redilleiſin and her hus: 
band named with her fo2 conkoꝛmtty, but he muſt not be charged as a principal 
Adcox in the song done, no moze then fo? a treſpalſe done by bis wile e he 
married her, yet be thall ſatisſie the damages. : 

Pow where it is in the ſecond place obfected, that the womans Ditability 
pap fo2 the marriage, Mall excuſe her of the impzilonment and erempt ber ot 7 5 
the mean ing of the law, under that rule, Lex non cogit ee ſell i e 
excufar legem. 5 

Janlwer: That firſk that point antwers but one bianch ol the Law, wbieh : 
ts, (i haredem non reſtituerit vel poſt annos nubiles maritavert, abjuret regnum vel 
abel perpetuam Priſonam. But the clauſe before that is, Site u rapuit poſt- 
modum reſtituerit puerum non maritatum, vel de maritagio ſatisfecerit, puniat un 
tamen de tranfcre[sione per Priſonam dui annorum. And then follows the other 
Clanfe ; fo the fame perſons are anderitood in both cafes. 

Rotw in the firck Clante, the imp;ilonment ftands abfolute, and bath no fatite 
faction required, to which a wile ts unable, no moze then the Statute of Merton, 
within which the is confetted to be. And therefore the may be contained in that, 


and khen in the other alfo, And the text before cited J allow, but tt bath no nfe 


fo2 this cafe, fo2 ti is to be underſkood impotency to excuſe the law, where the 
tmpotency ts a neceflary oꝛ invincible diſabiltty fo perform the mandatore part 
ol the law, 02 fo forbear the eae 

Now this late and the fcope of tf, is ablolutelp and diredlp fo fozbid the Raz 
vichment of a Mard, and the reſtitutton of the value, is but a prodttion bp tap of 
Condition, if the law be bzoken, But all laws, wbich be artifictall creatures 


doe as well as naturall creatures affect their own conferbation ; And ‘therefore 
doe deſire and command that they be not violated, not that thetr wꝛong be redee⸗ 


med, for as it is fato that pœnitentia is but Tabula poſt haufragium, ſo it map bs 
fatd of Redemptio. Nobo then who will fap, that the woman is unable to obep the 
law, the is unable to redeem moze then any begger, and therefore the ought to be 
the moꝛe carefull not fo offend the law, which is in ber power; and the penning 
of the law, is as proper as it is polllble, fo2 it is not de Maritagio non ſatigfecerit, 
as the common form of penning in ſuch cales is, but /atisfacere non potuerit, which 
is the cafe in queſtion. And therefore where perfons able have a chotce, when 


thep offend to pap o; ſuffer; the knowing the hath no means ko pay, did by of- 


fending voluntarily (as it were) peelo ber felt to abjurat ion oz tmp2tfonment. 
It is true that all aws admit certain cafes of juſt exeuſe when they ars offen · 
Ded in letter, and where the offender is under neceMitp, either of co 


inconveniente, oz elſe where be is in tgnozance tnbinctble ; oz where the offence 


is bp a meer misfortune, twithont will oz purpofe, Dz there there ts a meer fms 
potency to doe that that is required, 

By compulſton. As in the cafe of Lucretia witb voung Tarquine, of wbom 
D. Aultine faps, Duo fuerunt, & unus commifit Adulterium, and thereupon he 
makes the Dilemma : fi cafta, quare tructdata ; fin minus, quare laudatas 

Pecellity ofavotoing greater inconvenlence, as where one kills a Tbeet oꝛ a 
Burglar, in defence ok his perfor oz honle, 22 aff. the binding and beating ofa 
perfon Lunatique, removing of a perfon Wepꝛous. ; 

In ignozance, as in the cafe of Jacob and Leah, 

Huch is the excuſe of a Deed, read amtile to him that cn 02 727 
ted fo him that is blinde. 

Lunacy in him that kils a man. 

Ol tmpotencp, as in the cafe of Mephiboſheth, r Ziba bis ſervant to 
David, and bp himſelt excuſed bp his impotencp, à koule adton, and an 19085 

jndgo⸗ 


— —— a 
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judgement of David towards him, Feſtinatio jufticie noverca. 

In all which caſes, there is a juſt excuſe of the law not perfoꝛmed. By thele 
the diſtina ton trom the pꝛinclpall cafe appears clear, but the pꝛincipall fais upon 

the rule, Qui non habet in ere, luat in corpore, ne quid peccetur impune, 

Upon the Statute of Weſtm. 1. cap. 13. whereby it is enacted, That ik a man 
ravith a woman, he ſhall be puniſhed with two pears impꝛiſonment, and fined 
at the Bings will. And ti he have not whereof to be fined, to be puniched bp lon 
ger impꝛiſonment. Will any man doubt tf a Monk, wülch bath no lubſtancte gv. :- 6 Sh * oi 
commit a Rape, but that he Hall nevertheleſle ſuffer impzifonment 2 ad, NG ‘4 | 

Do upon the Stat. or Weltm: 1. cap. 20. de Malefattoribus in paris, it is ena- 
ced, That ik anp be attainted at the ſuit of the party, be ſhall be fined, ik he have 
whereof ; ik not, he Mall be impꝛiſoned and finde ſurety no moze fo offend, ; 

The Stat. 5 Eliz. Af anp perſon forge, ec, be thall pap double coſts and das Brig 2.94923 
mages to the party grie ved, and ſuffer the corpozall puniſhments, thall none be ao 
puniched, except he can doe both, Indeed the husband thall not upon indicment 5 W 
of his wile, for that ts meerly in a criminall courſe, and the husband not party to / * 67. far far. ger: 
it, as he is to fome acttons. . b 

5 Eliz. It anꝝ per ſon be convicted ot per jury he ſhall foꝛfeit 40 pound, and it he 
have not goods and chattels, o2 lands fo the value, then to be impziloned by a 
pear. It the penning had been Vice ver/a,the perſon thall be impꝛiloned, except he 
Pap 40 pound, oꝛ ſuch as are able ſhall pay money, ſuch as are not able ſball be 
impꝛiſoned; could there have been any doubt? and this is as much. It had been N 
tolour if it had been thus: ſuch as will not pay. oz the fault here is in her pow 2 
er as the Stat. {peaks purpoſediꝑ not in her will. b e 

16 all. 6, Che Wile impꝛiſoned fo2 force, 9 H. 4. 6. 5 . 

And upon the Stat. 1 Elz. Aga inſt hearing of Paſſes. 2 Eliz. Dier 203. the 
judgement and ſkatute is, that the offender thal forfett an hundzed marks, and 
tf he pap it not within fi: months, then to be imp2tfoned; It was never doubted, 
but ko extend to women covert; So it is in that Bons. 3 

And x El.c:2.everp perſon failing to go fo Church, was enacted fo forfettr2 dia : 4 
Sundap to be levied by the Churchwardens, koz the reliet᷑ of the pooz ot the goods, / .. GP: 
lands, x tenements of ſuch offenders by diſtrelle. This ertendedto women covert. 

Then 23 Eliz. the 20 pound a moneth was given fo2 this, and tf they were not 
able, 02 failed to pap, then to be tmpzifoned till they paid, he woman covert is 


within the Statute. Foſters Caſe. Co, lib. 11. fo. 11. ; 
And 7 E.3.411. J hold to be aà caſe in the point; One bꝛought a Writ of Ra⸗ 2 
vichment aga inc the Matter of Burton Lazar and two confreres, which were 
dead per lons in law. Thele two confreres, were apparently to the Court as un- 
ahle as a woman covert, pet there was no challenge, they were not within the 
Statute, but exception was taken to the clauſe of the Mrit, commgnding the 
, Sbhertife to have the body torender, to which of the plaintites oz defendants he 
dis belong, whereas to the conkreres he could not belong; which was excuſed. N 
that the form of iat was determined by the Statute, x added that in a ot : 
they might leem a little intereged in the bebalf of theolpttal.Anvtttbe plaintié ...-. 6. ~ Yay 
were barred, the Mard Mould not be adjudged to the Defendants, And tf the pa- 
ter had 15 5 bis confreres with him in an acton of Ravichment, ithad abated, 
fo2 they cannot demand withont intreſt but they map do wꝛong witbont interetk. 
And 14 H. 6. 17. A Mit of Ravichment is brought again a husband and 
wife and admitted, and other e t in barre. . her 
And it in this cafe Doctoz Huſſey had been found guilfp with bis wife, no 
doudt they ſhond both have been condemned; And pet foz ber finate perfon, the 
cafe had been the lame that now it is, that the could not by her felf fattofie, pet the 
mould have been impꝛiloned ertept her hus band had ſattified. The cale of 38 H. S. 
Ror. 347. Comes Ruel’ verſ. Savage & fa fem. And Co. l. 5. 14. Eytrues cale of Annu- 
itp recovered again a perſon, by confent and ald of Patron and Ozdinarp. It is 6 
a juſt Rule that Judges are to make ſuch expoſition of Waws and Statutes, as / ( = 
luffer them not to be eluſoꝛy. C. l. 11. Magdalen Coll. ale; 


Statutes that are made in imitatton, 02 {apply of Cemmon law, tall be ex- 
O pounded 
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pounded accozding to the law, and ſuch a Statute is this. And ik a women ſole 
ravich and then marry, the reafon is all one, for there the fac is the wives, and 
mug be fo latd on her alone, and not upon her husband; And therefore in that 
cafe, ił the bus band pay not the value, the mutt be impziſoned. But it ſeemety 
that the value of the marriage being found, the husband mut anfiver it, and ſo 
it is out of the cale ot the Statute, and not like thepꝛ incipall, oꝛ the husband can 
a atis fie, pet the words are, Sc ile qui rapuit de Maritagio ſatufacene non potyerit. 
2 17 BIg 77 4 5: No to the caſe 23 E.3. F. Corone 276. that à Monk oz a woman covert be⸗ 
ing appealed maliciouſiy and found not guilty, hall pet have no damage no? in⸗ 
The woman guitpagaint the abettoz. The words of the law Weſtm. 2. cap. 23, are, tha 2 6 
may take any perlon appealed ſhall have damages, now they can habe none, there is tncapa 
N thing co ger indeed in the very point, pet a woman may take ang thing to the benefit of ber 
eie, ce husband. The wores ave that the party appealed thall have damages foz bis ims 
78: Spzfiſonment and tafamp, which reach both toa woman covert, and toz the like tie 
4 „ w̃ᷓ ojwelith her basband, and the alone after bis death Gall habe acion, and the dan. 
Nene ges recovered by and koz her, and therefore that cafe may endure gueſtſon. 
And it is of no weight that is ſaid, that where the books of 8 E.3. 52. and 
22 R. 2. doe enquire of the faffictency of the Defendants, which cannot be in this 
cafe, becauſe the woman covert appears fo the law inſufficient; Foz therefoze 
that point of inquiry is laved. and the judgement peremptoꝛg upon the other And 
fo though the Stat. of Welt. 2. c. r 3. give an Appelloꝛ damages, you muſt not in 


6 ferte thereof that an appeale cannot be had, but where the Appelloz map have da- 
ft fe: v. mage, loꝛ the contrary thereof; appears 22 E. 3. Cor. 276. Quere of the precedent 
i (* judgement againſt husband and wife u capiantur, Tr. 34 H. S. Rot. 347, Salop. 


Second great As to the ſecond great point, Wa bether the verdict be ſuktcient oz not? maße 
point. two Nueſkions of it... „ 
5 Firll, whether theRavtther Mall be antwerable for the value of the marriage, 
though be were not the authoz of the marriage, but ſome other twitgont bis act 
i _ og confent, oz the Mard of bis own will marrp bimfelf, for tf the law befo, thers 
5 las there no want in the verdig. a 5 a 
ü b Werker aten The fecond, ſuppoſing that he be not anſwerable, except he were Authoz of if, 
by intendment. hether the verdict as it is, Mall be taken lo by intendment. 5 
To the frſt. To the fir. At the Common law, and before the Statute of Slouceſter, es.. 
queſtion. Ik A were dicleiſed by B, and B infeoften C, oꝛ were diffetied by him, A had no 
d remedy loꝛ damages againſt the Feotkee, o diſletſoz of his diſſelſoz, but was to 
2 fam. Sue. bzing bis allise against B which was the immedtate dilleiſoz, and therein iced 


fo recover the mean profits bp way of damage, not onelp fo2 bis oon 


alfo for the profit recetbed by the feoffee, oꝛ ſecond diſſelloz. . 
Coke Ii. 1. Li. And likewile ik A the firſt diſlelſee had re entred whereby be had loft his —— 
fords caſe. 51. he might by an action of treſpaſſe v c arms bzougbt againſt his diſteiſez, reco- 
ver the mean profits fo all the mean pollellions, but neither at the Co! law 
a a noꝛ now can be recover upon his re· entry damages agatntt the feoffee, leflee, 02 
f. spo: 19.2. 4-4: ſetond diſſeiſoꝛ, by action of treſpaſſe 27 C armis, fo; that fits not his cafe as to 
b 22 ße. Cap. an them who did no immediate trelpaſle. + 
9 N And therein the Common law doth no wong to charge the firk difletfor foz 
the profits not recetved by him, becauſe the firſt diſleiſee had no remedy fox them 

againſt the ſecond diſletloz, oz the feoffee. But the firſt dilletſoꝛ had remedy 

action againſt the fecond diffetfor, oꝛ was ſuppoſed to have received fa 
6 at the hands ol the feoffee oꝛ leſlee, and lo pald but where be received. . 
f But now the realon ts clean other in the cafe in queſtlon, for the rabither of 
g a Ward by his ravichment gains no intereſt in the body oꝛ cuſtody ol the Warn, 


neither Doth the true Guardian lofe his poſleſllon by the ravichment. And there. 


fore it my tenant by knights ſervite die, his heir within age, am pꝛeſently in 
the pollellton of the body without fetfure ; And therfore the trelpaſle at the Come 
mon aw, nor the Mrit of Ravichment now, doth not as in other Actions of 
kreſpalle renounce the pꝛoperty or polleſtton of the Ward, but doth only pun ich 
the Temeraria occupatio, and gives the platntife damages accozding to his hurt, 
by abuſe oz marriage of the Gard. And in this tale, it another take away 


the 


. une 
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the Mard from the raviſher, and marry bim, the firſt raviſher can have no action 
againtt the fecond, but the very guardian may have action againſt them both, and 
Wal recover againſt them both for their ſoveral ravichments, 8 E. 3.5 2. where it is 
ſaid that four raviched, and a woman knowing of it did marry him, and they were 
all charged with the value; for ofthe perfon of a man there can be no polleſſton 
without aright. And therefore Littleton in his chapter of Con firmatton ſays, 
that te a man take awap my villain in groſſe, and J confirm his egate in the vil 

lain, the Confirmation is voyd; but J map give him by woꝛds Hedi & conce ſſi to 
bim that kool him away o; to anp other notwithſtanding ſuch wzongtull taking fe y . Ans HAs 2 

aàwap of bim; which will be clean contrarp to the wꝛongfull taking away of mp 7 
Beat oz any other like thing. a : N oe 

And this is by law of nature, by which all mon are free, and cannot be bꝛought 
under the domin ton of any, but accoꝛding to jus gentium, viz. in taſe of capttvity, 
front which our villenage came. And the confeflton in court of Record is not ſo 
much a creation as tt is in ſuppoſall of law a declaration of rightfall villenage, 
befoze, as a confeſſion of other ad tons; though it is true as Littleton faps, that 
it fhall not binde bis ifues boꝛn before, becauſe the fa vour of liberty gives them 
lea be to lalſiſie. Shep were called ſe vi not 2 ferviendo, but 2 ſervando. 

But all this notwithſfanding J am clear of opinion, that ił one ravich my 
Ward, and take him out of my poſſeſſion by wzong, and after that another takes 
bim from him, and marrtes him, oꝛ he marr ies himſelt during his nonage; that 
in this caſe J thall and map by a writ pf Ravichment of Ward brought againſt 
mp firſt raviſher recover not only damages for the taking of bim away, but alſo 
the value of the marriage. And this is to be maintained bp reafon, by pꝛeũdent, 
and authoꝛ ity ol books. 5 ak 8 ö 

By reaſon: for he that obſerves well the nature of the cafe muſt tonfeſſe, that 
it the value be not given againſt the rabither forthe marriage hapning after 
(bowſoever and by whomſoever) be hall make the law utterly eluſozy in point 
of marriage, fo2 there is no creature fo moveable, ſo eaſily and cloſely fo be cons 
heped and kept as a man, fo as be map be toſſed from man to man to a hundꝛed in 
a ſhoꝛt time, his marriage map be clandeftine out of the Church, and pet ſuch 
and fo manp at it, and ſo covertly handled, that it (hall not be poflible to allign 
the certain perfon that was the authoꝛ of the marriage. oꝛ elſe that offence map 
be aligned to him that is unable to anlwer the value. As in the cafe of a woman 
covert, it ber husband were not anfwerable as beloze. And the raviſber bath no 
wꝛong if he be made to anſwer the value of the marriage, though he had it not, 
for the true gaardian loft it by bis means. And J do not regard what the wong: 

doer gains by his wꝛong, but what the owner lofeth by it, when the law runs to 
repafr the wrong. Foz ik the Statute of Weſtm. 2. cap. 14. ſaꝝ well, Caveat emptor 
gui ignorare non debnit quod jus alienum emit, much better map it be fatd bere, 
Re[pondeat raptor quiignorare non potuit quod pupillum alienum abduxit. And this 
43 ast ufe of law in um ſpoliatoris. See Conradus Lagus de plagiariis. It A 
coꝛtupt the ſer vant of B, who thereupon purloyns ftom his Maſter the coꝛruptor 
thall anftoer the lolle in Duplo, whatlſoever becoms of the goods. Mpon the reas 
fon here, fee the like there. 56. . l N aan 
Foz pꝛeſidents: in books of Cntrp, in books of atv, though fometimes the 
Queſtton to the Jurp in raviſhment of Mard be by whom he was marrted, which 
cannot be but well, as old book of Entries in ravichment 11. 17. & 18. the book . 
33 E.3.ff. Judgement 251. found marriage, but no value, noꝛ by whom married, * 
and fo no judgement could be given for the value, but fo2 the damages onelp ; pet 7 7. 
the moꝛe books and pꝛeſidents by much. are, Married, oz not, generally, witbont 
asking by whom. And the anſwer of the Jury in mot cafes is, That they knoto 
not whether mar ted oꝛ not. [vet note, thatitt is much harder to find by whom mas 
ried, then whether mar ied at all; |¢ therfore they make their verdia condiftonally, 
it marr led, fo much for the mar tage beſides damages; it not mar ted. the body, and 
fo much for damages only. And then the judgement ts. condittonall, but for the 
body andthe damages. And tf the 0 that be is married, me ve 
2 pla in⸗ 


Moore verſ. 
Fluffy. 8 


ox FEFFT:::ããã :.:... ee 
platnt tte mall bave u /cire fac. for the value of the marriage found by the Jury. 
33 H.. 3. & 4 E. 3. 16. Ando H. 6.61. Babington asketh the Jury whether the 
Nrard were married: generally, they anſwer⸗ No; pet the verdia is made con 
Diffonall, fo much koz the value te he be married, generally, without ſaying be 


Soho. 
Praxis Lilium rote in thete cafes where there is no marriage fond, and pet the berdid 
4215 es gives the value, it bebe marrted or Wall be marr ied before he can come to the bo⸗ 
f dy unmarried, it follows that this muff extend to marriage bp whomſoever. To 


* N the lame effect is 21 E. 3. 44. & 19 Egg. ff. Judgement 12 3, & 19 E Fitz. Judge- 


ment 172. & 17 E. 3. fl. Judgement 16. 29 E. 34. Coke lib. ent. pl. 8. feilices 
ultimo in rabichment. f „ eee 
Alt thole books and prefidents are of marrtage found generally, not ſaping by 


whom. N sf 
Af a Mard be rabiched within age and a wzit ok right of Ward be bronghk, 
the Defendant map plead that be is come to age, hanging the watt, for that is ta 
demand the body as a Ward. But il tt were a wzit of ravichment of Ward, it 
would be other wile, 9 E.. 50.37 H. 6, J. & 24 E. 3. 49. And the old book of Entries 
warde en ravifoment 18. enquttes whether the Ward were married, oz come fo 
fullage, as {nferring, that though be were not married, pet tt dur ing the rabtth- 
ment he were come fo full age, the rabifher tonto aifwer the value, becanfe the 
guardian could not now have his marriage, = e 
Allo Coke, lib. Intr. Ravifhment ult. the raviſber was condemned in the va⸗ 
Ine, when the Ward died unmarr ted and within age alter the rabithment, koz the 
guardian lof the mare a 
is expzelle in that cafe, 
Another point is, tha 
unmarrted after the rab 


not have the value agains him 


le fides poſſeſſor. ; * 4 , 99 40 
But the other cafe 8 E. 3.45. was, that one brought a wylt of Ward aga 
Alice, and demands R. fon and heir of I. as his Mard; Alice came in, an 
4 : fatd, that che clatmed nothing in the Ward but nurkure, and now the 
die kendꝛed bim to the plaintife, tho retafeD bim betaule be was married; 
anfinered, be was not married by ber, the otber replied, that be was married in 
ber gard, after che became delozteoz, for which time the was to anlwer. Gnto 
which it was lald oz ber, that in as much as the tame latofullp to the poſſetblon 
of the Ward, and did tender bim at the fit dap, we could not be counted a de 
tozteez, and fo the was not amerted. But there was judgement by agreement 
that the chontd peel the Mard and 20 pound, for here the was clean contrary 
bone fidei poſſeſſor, and theretoze was not to answer but for her oton act; for ber 
polleſ⸗ 
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potleftion, being front the beginning fateful, and without wrong, cannot be wze⸗ 
ted to other mens wꝛongs. 

And fo in concluſton upon ſolemne and feberall arguments ok all the fonre 
Judges, jadgement was given kor the plainttte, with a full and untfoꝛm con- 
ſent of the whole Court, Nichols, Winch, Warburton, and mp felf, which judge⸗ 
00 was given and pꝛonounced in the Court Paſch. 14 Reg. Jac. &c. and ente⸗ 
red thus f ; j j 

Ad quem diem bic venerunt tam prad. Franciſeus quam prad fac. & Katherina, Nee 
Robertus, fohannes Woodford & Cuthbertus per Attornatos ſuos præd. Et ſuper hoc. . 8 
vifis præmiſſis, & per Fuſticiarios hic plene intellectis, confideratum eft quod præd. 

Francifc. recuperet verfus prafai fac. Katherinam, Robertum, Iobannem Woodford 

pradiP oftogini libris pro valore Maritagii præd. &: damna ſua prad. ad decem li bras 

& decemfolidos per jurat’ prad in forma pred’ aſſeſſa, nec non quadraginta libr &. 

decem ſolid eidem Franc’ ad requiſitionem {ham pro mifis & cuſtagiis ſuis pradict 

per Curiam hic de incremento adjudicat. Qua quidem valor & damna in toto fe at- 

kin gunt ad ottingent’ quinquaginta &. unamlibr’, Et præd Katherina,Robertus & | 
Johannes Woodford capiantur ad habendum priſonam duorum annorum juxta formam / Coot 967: HA. om: 
ſtatuti, & c. Et pred Franc’ ia mifericordia pro falſo clamore [uo verfus præfat Lac’ & EN. 693722 2 
Curhbertum de tranſgr &. rapti præd unde pred Tac’ &. Cuthbertus per Iur pred’! M. #43: dy, 9 
fuperins ac quiet. exiſt unt : igitur idem Iac & Cuthbertus eant inde fine die, Cc. Tn: $34: 
This judgement was reverſed in the Aings Bench, only, becauſe there were no This judgement 
plegii de profequendo entred for the platnttfe, for then took tt not to be within the rererled in the 
remedp of the Statute of Jeofkalls, becauſe thep held it apenall Law, and ſo Kings Bench, ea, 
excepted. But Haughton Juſkice, was ot a contraty minde. The penalty must -K. 453; 
be iir the certain impziſonment of two pears, ko; the reſt is but as in treſpalle 
at the Common law. Aes 
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; Detby. 
ef Tr. 13 Jac.Rot.2560. Waller. 
orge Digby bzings a Quare impedit againſt Martha Fitzharbett, and de- 5 
e Thomas 5 Etqnite was fetfed of fhe Pano; of Narbu- ee 
ry with fhe advowlon in fee, and pꝛeſented one Brown; and then granted the ſentment avel> 
next avoidanes unko the piainttte, and now Brown is dead, et. Martha faps, that ded, and the 
Thomas Fitzharbert Ianight, was leng bekoze- st. leiled ofthe Panoz;st in fee, “iin a0 
and pꝛeſented one Murrain, and atterwards tnfeofted one Richard Fitzharbert in > wali Q 
tee fimpte, who conveyed the fafo Manoꝛ unto the fatd Tho: Fitzharbert fo2 the # 3 N 
lite of one Bamford the remainder fo one Anthony Fitzharbert in fee, and then 
Murrain died, and Thomas Fitzharbert pꝛeſented Brown, and then granted the 
next abotvance unto the plaintife, and then Bamford died; and then Anthony 
Fitzharbert entred,and made bis will, and gabe the Manoꝛ, ic. unto Martha fo; 
ber lile, and died, and then Brown died; and then the pꝛeſented the Clerk, and 
traverſed without that that the fatd Thomas Fit zharbert at the time of the grant 
made to the fatd George Digby was fetfed of the Mano; in fee, ec. prontee. Ehe 
plaintite replies and maintains pis Declaration, and traverſeth without that 
that the fad Thomas Fitzharbert at the time of the grant made by bim unte the 
plaintite, was ſeiſed of the fate Pano; to the term of the lite of Bamford, prove 1 
the defendant alledged, and thereupon it is demurred in lap. 2e 
Toys cale in the argument J divided into four Mueſtton s. 
The fick one whether the Defendants plea bad bin good tolthont tra. . 
verte of the fettin in kee. 3 F 
Another Quetkton, whether the defendant babe not election either to kraverſe 2. 
03 not, but to leave it as a confeſtton and avoldance, and then the traverſe bath 
come aptly, as it is on the other fine, 5 
A third; whether the now defendant having taken a traverſe bath not ſo lock. 3 1 
ed up the platntite as he hath no choite but to jon upon that to avold infinite. 
LaGlp, whether if the plaintike hath power fo relozt to traverſe the * 4. 
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indutement to his traberfe, pet he bath kaken that traberſe right, ‘02 ought to 

have given it more {cope by a modo &. forma. 

To the first, 26 H.8. 4. by the opinton of Fitzharberr, is that upon {ach a count 

of fetfin in fee, ac. in a Quare imped.agatn Prior the defendant pleaded a grant 

to the plaintife of a Pʒꝛochein avoldante, the defendant needs not tra verſe the fet: 

fin in fee, becaule it was a confeſllon and avotdance, Q nls nenavit, Uuhtch 
is leſſe then a conceſſum only, Qui tacet conſentine videtur. . 


To the firſt 
point. 


way 4. 45 Gl It ts true allo that Brook makes a mirvm ol tt in the abetogement of tt and 3 


2 E.. 11. Is fo the fame purpoſe thus: 

In an aſtiſe tf the defendant plead that I. S. was (elfen in fee and infeotten Bini, 
the platnttfe may fap that himſelt was ſeiſed in kee and granted unto J. S. fo2 bis 
life, Who inkeoffed I. D. upon whom be entred, without a traverſe as. being fon: 
kelled and abotded. 8 

And therefore J incline to hold the opinion of Fitzharberr, 26 Hs ‘4, tor lato, 
becaute that a pꝛeſentment executed withont moze both makes à fee, and proves 
a fee, and therefore tf the defendant chews that the prefentment was ſuch as nel. 


8 r. N ther made noꝛ proved fee, it is a confeſtion and avoidance ſufficſent. 


ee: 755 85 Foz a pzeſentment is indifferent and works as the root is ftom fobence it 
W ; 1 — grobes. As fo2 example, bere as the plainttte laps it, it is the fruit ot an e ſtate in 
sarge fee, and fo ſettles and probes a fee imple in the plaintife, oz in Thomas Fitzhar- 
bert that granted the nert abotdance to him; but as the defendant makes the cafe 

now, the fame pꝛeſentment neither gave noꝛ proved kee ſimple in Thomas F.tz- 


oe re harberrs but was under bis title for the lite of Bamford; and alter made to the 


Leip + Fight of the Defendant, according to ber estate. 

seo 15 H. 8 ff. Qua. Imp. 7). the platnttte in Quare Imp. declared that bis aut 
was lelled in tes of the Pangt, io wublch ze. and pretented, and ther be bzougbt 

the Manoꝛz to himſelk. . 

The defendant ſaid, that long after that he was ſeiled of the abbotofon in fee 

and prefented, and now pꝛelented again, and holden good clearly Without tra- 

verſng the appendency, fo this latter pzefentment bad confetted: and ome 
the appendeney. ä 

And now upon this J bold, that ik the delendant bad not jopned the fraverte 

to his plea, that bis plea had been good, and the plaintife might properly babe 
made the traverſe that he makes, for then the traverſe had kallen properly fo his 

turn upon an affirmat ive plea of the Defendants, his traverſe not being even⸗ 


5 ted by the detendants traverſe. 3 
. 9& Poin But now to the fecond point. As JJ incline that the plea oF the te elenden 
7 might have ffood without a traverſe, fo J am clear of opinion that the Weer 
added bp the defendant is better and moze fare then the other part of the plea brie 
out the traverfe would bave been, And note that M. 26 H.8. doth not e 
cafe that he might not traverſe, but (ve beſolgne) he need not. 
Now for this know that though it be ia that a prefentation map make a fee 
witbont moze, that pou never bave a declaration in a Quare Imped. that the 
platnttfe did pꝛeſent the lat Incumbent without moze, but pda declare that the 
plaintife was ſeiſed in fee and pꝛeſented, oz elfe lay the fee fimple tn ‘one 25 
and then bing dotwn the advowſon fo the plaintife, eitber in fee oz ae 
eftate, and fo are both 26 H.8.4. & 15 H,6,f, Quare imp. 7 T. beloze meg 
2 77 5 9 reafon thereof ts. That a Pꝛeſentment alone in the pla intite is . 
different, and map be in ſuch a title as may prove that this new avol 
defendants; and therefore you mutt lay the cafe fo as by the title pou make 5 
: prefentatton pat jopned to the title prove that this pꝛeſentation is pours too. 
Mhy then obſerve, there is in this declaration two points mater tall /ci/-a fetfin 
in lee and a pꝛeſentatton. To the pꝛeſentatton the defendant bath given anſwer 
by a confeflton and avoidance, but to the ſeiſin in fee bath given no anſwer, but 
argumentally by two affirmatives one againſt another, and therefore the tra⸗ 
verſe to that is good, and without tt, it is but e / ponſum dimidiatum, and pet it is 
true that as well the pzeſentation, as the fetfin in fee, is to be anſwered for the 
caule afozelato. Whe 


) an inducement as is bere, traverſe his fetin in fee and trice him and pet be bath - 


in trelpaſle, the Defendant pleads, that the plainttfe leafed to l. S. and bꝛings that 


” outa habe been found foabim ; Thereloze let aman take been in pleading, fo2 


aA 
4 
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The cate that motied me a little to doubt was this, that it J. S. be feifed of an 9 


advowlon in fee, andi, D. uſurps upon him, now he bath gained the fee, and 

therefore when the advoloſon next avoids again, the pzelentation is his. Pom 

ff J. D. declare in his Quare imped. upon a ſetſin in fee at the time of his former /o ty. 27: Hd. 270; 
avoidance whlch he ulurped, that is falſe; and fo the defendant I. S. may bp ſuch U7: te fy N. 


the right. 

To this Janſwer, that in that ſpectall cafe, he mute declare according to his 
cafe, and to the truth, and not in the common form ; That is, he ſhall declare that 
J. S. was fetfed in fee, that the Church voided and be prefented, and now tt is 
vold again. As Fitz N. B. 3 3. it one recover an advowiſon in a Crit ok right. he 2 73. 367 
hall lap the laſt pꝛeſentation in the perſon againſk whom be recovered, So when 
a Patron ſues a Quare Imped. upon an Approprtation diſatlowed. Now the cafes 
put by mp bother r Warburton, ont of 3 H. 4. and 14 H. 6. 1 6. they are clear; fo2 
there the whole plea was conkelled and avotded, and then he cannot adde a “tra: * . 1 57: 2: 
verſe, which makes the difference, fo2 the confeflion and avoldance was but “aes 299: 
to part. 

Mow the cafes of late refolutions are clearly foz"me, /ci/.1'4 Eliz,Dier 312. & 
288. & 21 Eliz.365. Leaks cafe, which is much ſtronger; where a man baving Poe. Fen 
pleaded himſelk fetfed in fee of a clofe ad joyning, upon the point of a treſpaſſe, Dy. BST a — 
fox dekault of lente the other was allowed to kraverſe the fellintn kee, and 
pet anp leſle eftate would habe ſer ved him fo2 a licence to put his beatts into the 32 en 


har 


foiled a and abolded, pho moze dere before the polit kraverled was no whit 5 

cher no conleſſed. 5 
Mow to the third point; 3 bold it clear fox there rules mutt ſtand undoubted. Third Pein, * Rraa: 

Actori incumbit probatio, & melior & tutior eff conditio poſſidentis, for when pon pot. Ors 

will recover any thing from me, ff is not enough fo vou to soles nip title, but 

We prove pours better then mine. 
‘Wbp then take the taſe of 27 H. 8. 2. Which is, that ik one plead a kalle plea, s 

and his adverlary traverſe that with an Inducement, which alſo is falſe, yet he 

{hall have adbankage of bis traverſe. The cafe is there which is allo in 15 H.. 2. 


9 


term to himſelf by aſtignement. The plaintile cannot traverſe the allignment, 

and tt be doe, and it pale loz him, he hall not have judgement? but pet in that 

cafe, tf the plaintite convey bimfelf to his own honſe by lurrender, now he chall 

truverſe the mean alignment, and habe advantage of it, being the fir kalſtty. 

Pow ſhall the defendant in that cafe come agatn, to have that traverſe, and fra. 

verſe the lurrender J hold clearly no, fo2 that were infinite ; and fo J hold in &X 
the cates cited before, foil. 14 Eliz. & 21 Eliz. and ſupra in this book Newman ant oar * 
and lores cafe, that there could not be traverſe upon traverſe. 

7 E.. 26. aff. The defendant pleaded that I. S. recovered the land againt That 55 
fhe platntite, whole eſtate the pefendant bath by Rogers, the plaintife map fap would ſer ve ups 
that I. S. enfestted him alter recovery que hoc, that the delendant bath his 2 cs au 
eſtate, now the Defendant cannot traverſe the feoffement fo the plainttfe. 


By fpeciall plea’ 
Pet note in the cafe 27 H.8.2. tt fhe defendant had pleaded not guilty, the tine ding. yi 


ve 


te he have the general tiiue, and plead falfly 02 unadytſedly, the other party ſhall 
be allowed his At replies oꝛ Defences fo the plea, and cafe, as tt appears without 
reſpect fo that that might have been pleaded better. f 

And note that there are generall {ffaes,that need no indutement as Pot guilfp; bau. 0.80: 
Nihil debet; xe difturba pas, which is the oꝛdinarp plea in theſe cafes. But it à man 
will leabe the generall thue and controvert tye title, he mut inable himſelf by 
bone title or bis ofan to no t, al pet that is not the potnetpal part or bis pin Buhach Be. t9: 
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but a fozmall inducement onelp, and therefore there is no ſenſe tf pon will gusr⸗ 
rell my poſleſſion and J avoid the title effectually (and fo for my fake muſt and 

doe induce that with a title of my own) that you ſhall flie upon my title, oꝛ fo2- 
fake pour own; fo2 pou mut recover by pour own ſcrength, and not by mp 


a8 sry Nits 
1 1 : weaknefic. 5 18 b 

free: E: So z ſaꝑ regularly, that whenſoever a Traperſe is taken apt and mater tall 
/ 27. Hof 7: to the platntifes title, the platntife is bound to tf, and cannot for the fame thing 
leave it, and fozce the Defendant to accept another Traverſe tendzed by Him, and 

6 there is no cale in the law againſt this rule as J lap it. 2 dass Gat 
e 2 gaſcd agg: Che cafes 20 E. 4.2. 12 E.. 6. 2 R. 3. 9. àxe agreed, and the law and reaſon is 
; 9 e 4. clear fo ; tt a man being an Adion of treſpaſſe, for bꝛeaking his cloſe on a certain 
3 dap, ik the defendant plead a Releaſe of acttons, be Mall traverſe all trefpaties 
after ; Ik a feoffement, he hall traverſe all treſpaſſes befoze; Ifa licence for 
once, all before and after. Pow bath the plaintike chotce to leave the traverſe, 
and traverſe the point of Juſtificatton, J. the Releaſe, Feoffement oz A tence, 
dn he map alledge a treſpaſſe before oꝛ alter, and fo joyn upon the traverſe offered. 
This is indeed a Traberſe akter a Craverſe, but it is not a Craverſe upon a 
Traverſe, to the lelk ſame point, as J gave my rule, and as the cafe is here fo one 


aes. fame pꝛelentation. Foz nom note, when a man bo ings an action of frefpatie, 
/ n 625 ae “. oA fog breaking of his Clofe one dap, he map maintain thts action bp any one ot 100 
1 2 5 7 


frefpatles before his Acton brought, which is the caule, that though the defendant 
J $14: $1$:F4!: suikifie for all that day, pet be mutt traverſe before 02 after, fo nolo the trefpatte 
GTA; $29: 1:0). Sed: futtitien is one, and that kraberled is another. Nom tt the plainttfe traverſe the 
point of juttificatton, that is to one treſpaſſe, and is no kraverſe upon a traverſe. 
It he doe alligne a treſpalle with the time of the traverſe, to fopn upon the tra⸗ 
verle, tendered according ko my rule, it var es not in that point, from the felt 
traverle, fee gha clear this is. pier . „„ 
| F. Ga: The other cafe objected is Long, 5 E.4. 100, as is well colleded in the end o 
ays! the cafe by Danby. & man bꝛings an action of twaffe’ fo2 felling of trees, and 
„flags that the leilee felled and fold them, the Defendant confirms that be felled 
- them, but latth, that be beftotwed them in repatring the boule / que Loc that be 
fold them, The platnttfe map reply, that he let them rot, ov any ike cale of wat 
abfque hoc that be imploped them fo reparations ; and this indeed is diredlp to 
the lame thing, and traverfe upon traverſe. But this J affirm clearly by another 
Caution of my rule, that this firſt tra verſe was not matertall, noz to a po int ma⸗ 
ferfall, fo; the plaintife might babe declared of the felling onelp, and the other 
point was meet ſurpluſage. And therefore though perhaps tf the plaintife ha 
fopned upon it, and it bad been found foz him, be ſhould have bad judgement, pe 
clearly be was not bound to fhe Ples, as not finall to the adton, and therefore 
clearly in that cafe, the plaintife might have demurred upon the dekendan 
Plea, as reſt ing upon a thing not matertall; in all which refpects it differs clear⸗ 
Ip from the pꝛincipall cafe we lately judged, between Sir John Sherley aud his 
{wife defendants, againſk Willam Wood /p. in this book. Chen the tenant 
pleaded a joynture made fo fhe demandant, and acceptance of it affer the huf⸗ 
bands death, the demandant map plead a refuſall, after the death of the husband, 
witbont traberfing the acceptance, fo2 it was not mater tall of her part to plead; 
but that mot rile ok the part of the reluſer. e 
Then there remains no cafe objected noz to be objected to withlkand me, but 
Sapcots cafe cited 2 R. 3. F. iſſue 128. and the fame 22 H. /. Co. Reports y which 
ts indeed the very fame with the pꝛincipall in 2 R. 3. it is but Tone ſend fo2 the 
fecond traverſe, and Cotteſmore àgaintt it. u 
An 22 H. 7. it is repozted that affer debate iue was taken upon the fecond 
traverſe. This is all the authozity (which J value not) fo2 no doubt but that il 
fue map be taken upon tt, but the quettion is, whether it can be inlozced the par⸗ 
ty ſtanding, and demurr ing upon it as it is here. 
Againſt this J oppofe the Cale judged Pafche 37 Eliz. Rot. 2278. Woodroffe 
bzonght a Quare Imped. agatnt John Cotford fox the Ticatage of Scepney _ 
Midd 


re 
* 


pe. <4 
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F Brathwait. 8 0 
Midd. and laid that one Richard Leighton, Parſon there, wberennto the Utta 
rage belonged, did leafe the Parſonage fo Thomas A 0d Cromwell, Gregory 
and Richard Cromwell foꝛ 80 pears, and that Thomas and Gregory died, and 
{hat Richard ſurvived, and gabe the leaſe to his Executoꝛ for ten pears, and tha 
remainder to Francis Cromwell. 5 
That the Executoz agreed unto the debiſe to Francis, and akter ten pears be 
entred, and bzings Down that Intereſt unto the plaintife, who pzeſented one 
Anthony Anderſon and now upon this avoidante be pꝛeſents again, the term eri: 
during. , 3 4 oe 15 5 
The defendant Cotford faith that Gregory Cromwell farbined, and granted 
to the platntife the fri and next avoidance, and then granted his term to the de? 


fendants, and then the Church became vold again, and ſo the delendant pꝛeſenn A 
ted, and kraverſed que hoc quod pried. Nic har dis ſuaperuiit Thomam G. Greg „. 
rium Cromwell prout, Gc. b n ̃ ae e 
The plakntife maintaineth bis declaration in omnibus abfque hoc quod pred. >. Aes 
Gregorius did grant ta the plainttfe the firſt avotdance, prove, and then demu rtr 


red; and after two 02 three Cerms advice, it was adjudged that the Replicatt⸗ Lao „ 
on was inlutktetent in Law, and ſo ad judged ! Capiat per billam; Which in 9 
effec is all one with the pꝛinctpall cate, fo2 the pzeſentment for the platntife 
was avolded as bere, and pet they traverſe the generall title of the platntife,and 
that Was the root of that pꝛeſentment, which the plaintife was not permitted to 
tozſake and to offer a ſecond traverſe to that that did avold bis pꝛeſentment, as 
Sha 8 would here in the pꝛincipall Cale, ſo this is a full judgement in the 
very point. . 3 
Now tothe lack point. Ak the platutife thould be admitted fo a fecond fraberfe, 4 Peint 2 6 * 
pet be thonld not have taken it fo ſcricly and prectlelp to the eſtate fo2 the life of 0 
Bunford, becaufe it the eſcate had been for the lite of any other, who had been 
dend, 02 had been ang othertwiſe inſuffictent, fo that it contd not contain the 
platntifes title to bis à voldance, it had been all one, and therefore the traverſe its 
Would have been ah/que hoc that Thomas Fitzharbert was ſetſed tempore Concef= ou? 
fronts modo && forma promt, Cc. fo that would have allowed the defendant to make e 
pꝛoot oc anp other ſeiſin, that night babe: diſabled the grant as well as the lite of ih 
Bunford = lite unto the cafe of Conſimili cafm, Uu here the demandant counts of an 
Altenatton in fee, pet the dekendant hall make his traverſe to the Alienation 
modo &, forma, and then the demandant wall maintain the tive by an altenattonn ss: ede 
in fee 02 in kall, 02 oz life, fo2 they are all altke matertall. Lo this there can be % 0 6%. Abs: 


no other anfiver given, but tbat the defendants plea upon that particular ettate be e 
gives the plaintike his traverſe accoꝛdingly; tobich J retozt upon the platntife, ers 
that fince be hath lato the lettin tin kee, he hath given the detendant jut addan 


kage to tra verſe it. f a a 
This was my opinton and argument upon this caſe, and my bother [Winch] 
arguing before had holden that the fürſt traverſe was well taken, and the fecond 
not well ſo he and J agreed. But my brother [Nichols] and [Warburton] pad 
argued fo the contrary. And lo it reſts e f 
n Lampleigh verſus Brathwait. ns 
Mich. 13 Jac. Rot. 712. f ale 


& Nehony Lampleigh brought an Aſſumpſit againſf Thomas Brathwait, and Hotes and f Prowl: , 
£ Rdeclared, What whereas the defendant had felontoullp ſlain one Patrick Ma- of Confiderati,, . 
hune, the defendant after the ſatd felony done, tnftantlp required the plaintife to ons generally. — 
labour, and do his endeabour fo obtain bis pardon from the Ming, wbereupon the 2 b. C6: pers | 
plaintife upon the fame requeſt᷑ did by all the means he could and nranp days la- 
bour, do his endeaveur to obtain the Rings pardon koz the ſatd Felonp, viz. in 
riding and journeping at his own Charges from London to Roifton, fohen the N 

Bing was there, and to London hack, anv fo to and from New- market to obtain ee 
pardon fo2 the delendant fo2 the latd kelony. e Go, ee, 


106 27 Tapes verſ. ue 
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of the epromides, fb the laid defendant did promtfe the laid piaintlte to give bina one 
100 pound, and that he had not ec. to bis damage 1 20 pound, 7 

To this the dekendant pleaded Nox Aſſumpſit, and found for the plalntite, da⸗ 
mage one hundꝛed pound, It was fat in arrest of judgement, that the conũde⸗ 
ration was paffed, 

Wut the chtefe objection was, that it doth not appear, that he did anp thing fos 
wards the obtaining of the pardon, but riding up and Dolo, and nothing done 
when he came there. Andor this opinton was mp brother [Warburton] but my 
felf and the other two Judges Weir of inte for the platnttte, and fo 12 had 

udgement. 
0 og: . . FeO it was agreed, that a meer voluntary curteſie, will not babe a confines 
4 755 8 eA eg patton. to uphold an Aſſumpſit. But tf that curteſie were moved bp a {nit 82 re- 
3a:413:g2¢-quett of the party that gives the Aflumpfic, tt will bind, ſoꝛ the pꝛomiſe thonab it 
05 sog: 7argreallowws, pet it is not naked, but couples tt ſelk with the fatt bekoze, and the me- 
ay 2 its of the party pꝛocured by that ſuit, which is the difference. Paſc. 10 Eliz. Vier 
1%. 


2 beg: 272. Hunt & Bates. See Oneleys Cafe 19 Eliz, Dier 355. 
7. 2 oe: Eben to the main point te is Arſk clear, that in this cate upon the tae Non 
Aſſaimpfit all tbeſe points were to be proved by the plaintife: — . 
I, That the defendant bad committed the felonp prout Ge. 38 


2, Then that he regueſted the plainttkes endeavour yront G. 
3+ That thereupon the defendant made bis prook prout cc. 
a That thereupon the delendant made bis pꝛomiſe prout Ge 

0 


cution of the ac mutt pur ſue the Wang fo, it is like a ca ſe of cone ie Sg 

ef ® this purpofe. : 

Do then the tue found . joe is a proof. that he did bis endeabour acco 

Difference’ up- fo the requeſt, foz elſe the tue could not have been found, koz that is 1005 

Yol rrr: on promiſe bencę hetween à promife upon a conſideration executed and exeentezg, Chet tate 
pattandto executed pou cannot kraverſe theconfineration bp it ſelk, becanfe it is pafled and 


e oe Tonen Ae e eee with the pomte. And tete tere not indeed then aden, 


nudum pal(tuu m. (( 
W Wut te it beerecutorp, as in conſiderakton, ‘bat pou fhall lerbe me a pear, J 
ffl give pou ten pound, here von cannot being pour action, till the ſervice per⸗ 
ö | formed, But te it were a pꝛomſſe on either five erecntozp, it needs not fo aver 
ele. 134: audi. performance, for it is the counter pꝛomile, and not the performance, that n kes 
4 S a br /e the conſideration; pet it is a pramtfe before, though not binding, and in the act 


7 npn 
5 „ on, von Mall lap the pzomile as it tons, and mate a fpectall avermer of 
ODE * % plee dene alter. 5 
A 60 Hob it the ſervice were not done, and pet the pꝛomiſe made prot Ge. de⸗ 
8 5 ce kendant mutt not traverſe the promtfe, but he mutt traverfe the perfozmance of 
4e. : 15 e they are diftind in at thongs tber muſt concur fo the hearing 
; of the action 
1 5 alſo note here, that it was neither required, nor pꝛomiſed fo obtain the 5 
1 but to do his endeavour fo obtain it, the one was his end, and the A 
8 office. : 
| Wo. gs: Aal ges. fr. & Pow then he hath lato erprefip in generall, that be did his endeabour for btain 
i it, viz. in eqwitando, xc. to obtain. Now then, clearly, the ſubſtance ot this plea 


N tis general, foz that anftoers NA the requeſt, the ſpectall uſcigned is but to 
K inkozm the Court; and therefore clearip, if upon the triall be could bed 
{ l. 7 no riding, noz journeying; pet any other effectuall endeavour, accozding to the 
. requett wonld babe ler bed, and therefore ie the conüderatfon bad been, that he 
a dhonld endeavonr in the future, fo that he muſt bave lato his endes vour erprefip, 


f the endeavour, he mut have traverſed, the endeavonr in the general, not the ri⸗ 

2 ‘g 179: ding xc. in the ſpeciall; which proves clearlp, that is not the ſubſtance, and that 
i the other endeavour wonld ſerve. This makes it clear, that though particalars 
ought to be fet forth to the Court, and thoſe ſutkielent which were not Done, 


which 


3 whereſoever J bulld mp promife upon a thing done; my tegueſk, t eel 4 


and had done it as he Doth here, and the defendant bad not dented the pꝛomiſe but i 


the Court; The reafon whereok given by Brian and Choke is, that the plea 


could not try, ſo they agree, That tf the Condition had been to build a houfſe 


mon rigbk, then the fold point pꝛeſcriptible is, that this is without view o2 touch 
ok the nine parts, which is in effec repugnant to the other, loꝛ when von have 


tommon reafon that any man judge 02 divide for himſelf, and then take choice 

ob his own diviſton; Agatntt the rule ok partition Litt. Foz the truth of the 

tenth depends upon the proportion it holds with the ntne parts; And therefore 
tale, fo fet out a part for the tenth, which he only affirms to be juſt, is to give 
him mterlp power fo tithe as he lifts, and the pꝛeſeription were as reaſonable as 

to fap plainly, that they might fet out What tithe they lit. re „ 
rekuſe tt and fue for his due. Foz fürſt be hath no means to be adſured whether 

lleſſe: Bat the law was pꝛopided not diredly to ingender, but to pꝛevent fulfs, 
that there be no juſt ſuſpicton of indirect dealing. 


would redzeſle it; fo it a Bichop diſturb, oz would not admit fhe Clerk he migbt 
be cempelled; pet the W aw pꝛovides e ts, that pon have pour right, 
1 8 ö 2 
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which might be cauſe of Demurrer, pet being but matter of form, and the fabs 

ftance in the generall, which is here in the iſſue and verdia, it were cured by 

the verdict; But the ſpeciall is alſo well enough, fo2 all is laid down for the ob 

faining of the pardon which is within the requett ; and therefore ſuppoſe he had 

ridden ko that purpoſe and Brarhwait had died, oz himſelt, befoze he could do any /. /; 

thing elfe, oꝛ that another had obtatned the pardon before, oz the like yet the pro- 

miſe bad holden. a ewe ates i 
And obſer ve that Cafe 22 E. 4.40. Condition ofan Obligation, to theta fat: 2 2.255 Ye od: 

ficlent dilcharge of an Annuity, von mat plead the certainty ot the diſcharge to Tem - ngs 647 his 


there contains tio parts, one a trtall per pais, ſcil. the tortfing of the diſcharge, 
the other by the Court. /c. the (ufftetencp and validity of it, which the Jury 


agreeable fo the ſtate of the obligation, becauſe it was a caſe all proper. for the 
Country to trp, it might have been pleaded generally, and then it was a Demur⸗ 
rer, not an ilſue, as is here. 5 


Milſon againſt the Bifhop of Carlile. 5 
7 0 Ur, 13 Jac.Rot.3474. ne Prohibition. 


Homas Wilfon bought a Pꝛohtbition agatnt Henry Bishop of Carlile, and Cumberland, 4 Qo. buy 
1 lato that there was within the Par ich of Gray tock, this cuſtome for tithing Brownlow. ‘2 
ok WMooll amongſt others, That ifanp inhabitant have five Fleeces of WMooll 
oz above, that then ſuch inhabitants alter the hearing and binding up of the lald Cuſtome ef ti. 
five Fleeces, ab/que fraude &. dolo fideliter folvent Rettori poſs monitionem, Gc. thing truly : 
apud oſtium domus manſionalis ia dem inhabitantis infra parochiam pred. Decimam without view 
partem inde alſ que aliquibus vifu vel tact novem partium ejufdem lane refid. per of the perfon, 
Redctorem, Gc. Habendum vel ſcrutandum in plenam, Gc. And that the Parfons, 
€c, babe fo accepted it; And then lays, That the Bichop of Carlile pretending 
bimfelf Parſon oꝛ Commendatoꝛy, ec. the Bichop pleads himſelf the Parſon o ae 
Commendatozy of the Church by pꝛeſentation, ec. krom the Wountetle of Arun- fei 65 * Bs 4 


dell, and pet ſwews that his kacalty and confirmation was ſo long as he ſhould 

remain Bichop of Carlile, which map well and together, that he may be War. 1 
ſon abſolute, pet qualified by bis faculty to hold it but for à time and then to this 
tuſtome demurred in law. And it was this Term adjudged fo2 the Bichop with hae 7 
one confent ; koz the ſubſkance ot the pꝛeſcription is laid that the very true tenth 
is and ought to be paid withont fraud, which is not pꝛeſcriptible, koꝛ it is com- 


laid truth in the foxmer part you lay the way to fraud in the latter foꝛ it is aga inſt @: 3 LC Mla: er ; 


fe2 the par iſh toner, which is in the nature of an adverkarp to the Parſon in this 


4.6.6. The Guardian that tenders a marriage, muſt piefent the perſon ko 
the Mard. And tt is a weak anſwer fo lay, that tf it be not a juſt Tenth he map 0 


it be true oꝛ not; fo his {uit map be taulleſle, fare he map be, it will be kruit⸗ 
and therefore provides, that things be done by inditkerent means and perſons, 
Ak a man were Judge in his own Cale and judged amiffe, a Writ of Erroz 
and 


4 . 


„5 es a SE ae 
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and therefoze that your means be ſuch as is likely fo produce it, pou map hale 
lenge the Arrap oz the polls, pet you Mall remove the venire fac’ to another Otkt⸗ 
cer, a3 the Coꝛoner, where the Sberiffe is ſuſpeded in Lato by a Sania | 
Challenge afoze to avoid delay, which is a kind of injury. 1 


i dank abo weth, as Batliſfe to the Dean and Canons of Windſor, that one Ro- 
ae 9 bert Parfon held the place of the Dean and Canons, as of their Pano; of Ham. 
1 the pton Court in the fato County of Surrey, and Middlefex, by rent and ſaltok 
Statute of 21 Court ; that Robert Parſon being ſummoned, did not appear at a Court holden 


H.8. upon the in the fato Panoz, that foz ſuit he did dickrain, and makes Conulans, as in land 


de. kon and fhe tenure: Wut farther fatth that ibe feventp dap of April, An.o Eliz, 
5 the fato Dean and Canons did leafe by indenture the laid Manoz unfo one 
George Stidolphe from the Annunciation then patk fo; the term of 51 pears” 
then next following; then be entered ante pred’ tempus quo, and was and 8 vet 

. fhereof polleſſed, the reberlton to the ſaid Dean and Canons expectant. 
The avowant conkeſteth the leale to Stidolphe, but faith that by the fata’ leate, 


riots, Reltels, Elcheats, Perquiſits, and profits of Courts were excepted and 
reſerbed. And that Stidolphe being ſo polſeſled, did the 10 of Octob. I Jace 
grant all his eſtate to one Butts; that Butts the 26 of March 12 Jac. by bis deer 
helped forth, did grant all Leels, I awdays, Courts, xt. unto the Dean and Cas 
nons. And that they atterwards held the Courts and the itt ota 
a And that Goldſmith did diſkrain koz the fait. oe 
„ 4 9 The plaintife demurres lo; doubleneſle, and wheweth — in that the 
. 6 oi 5 defendant faith, the Courts be excepted, and allo that the Courts be ſurrendꝛed. 
In this cafe Judgement was given koz the plainttfte. 
ey oe 5. e F te, it was agreed by us all, that the exception (in the oꝛiginall lente) ofthe 


which might not be retalled; and Manoꝛ it could uot be without a 3 on 
in the Kings cafe it was otherwiſe, And by the fame realon the ſurrender 
Courts was vold, which wers inſeparable from the Manor, /ci/. the Cor 
ton. But then it was inſiſted upon that the Plea was void, and 
by bim being a meer ſtranger, fo2 it was ſatd that this was a fait fi 
> ftom Parfons, the very Tenant, 
Krain. Moto the platnttfe convepe bimlelk no intereſ to Pr sae! 
9 Zz sa meer ranger did intitle another fo the lervice which by the books b 
* 95 not do, but plead only hors de ſon fee. To this it was anlwered ant d reſol b. 
e,. the Court, that this exception was true at the Common A alu, tober all ab 
ries fo2 ſervite were to be made upon the perſon or the tenan kt. 4 
And it is true tf the Woꝛd will hold the courle of the Common Lato in abow⸗ 
ing fo ; Foz bis choice remains unto him fill to avotw as at the Common Wat, 


land liable to his diſtreſſe, (as here he bath done) and fo handle it as e At 
then the Stat. ts indtfferent to both, that the other may defend ar 
fame rules, bp the fame reafon, fo, now the pꝛivity of the perfon tenant 
ved on both fides, and the charge of fhe land is only in queftton. 1 
Legem feras quam ipfe tuleris pet it is true there ts no literall povifion 6 


Rot wbetber the avotoing was only upon fheland, as in the cafe of culo⸗ 


~ Replevin, Broum verſus Gold/mith. _ . 
fs. 2710: Surrey. x. 3 Jac, Rot. 607. e 1 7 hi 
1 Doubler 1 
le. 1h. Homas Brown plaintife, againſt Thomas Goldlnith defendant, ian le- ö 
* uk ea J for taking a baffle tkettle at Cobham in Surrey, 2 1 Apr. 2 Jac. 1 1 q 


land admits 1 bolden of the Dean, ec. the plaintike conkeſleth the feftin of the Dean and Ca⸗ 4 


12 15 WOE hs all Weets, Lawdays, and Courts there to be held, and all manner ol Fines, Pe⸗ a 


Y 1 heb oi. iG . Courts, ec, was utterlp totd, becanfe the Panoz by that name was granted 4 


but il pe wil leave that way and take the benefit of fhe Statute to abot g upon | | 


5 ind the law of 21 H.8. but the meer confequence e changing, changes 1 


war Profits, as a fine fo? alfenatton;o of a rent charge, that the are at bee | 
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Common Lat in ſuch caſes might plead any diſcharge though be were a meer 
ſcranger, and had nothing in the land; Dee 14 H. 4.8, b. & 14 H. 8.6. e 
cate fudged. 


The King and the Lord Hunfdon againk the Counteffe Dowager > Chancery 
of Arundell and the Lord William Howard. 


1 Chancery there was a ſuit commented by me as Attourneg Generall in Nu 028: 

the behalk of the kings Pajeſty and the 31020 Hunſdon as the R ings Farmer 
fo2 the Manoꝛ of Weft Harſley and Aſalby in the Countp of York, againt the 
Counteſſe Dowager ok Arundell, and the Lozd William Howard and his Wady; 
which canfe comming to bearing after J was Chief Juſtice of the Common 
Pleas, mp Wow Chancelloꝛ called to his alittance in the hear ing of it, the 02d 
Chief Juice Coke and mp ſelt, this cauſe hung long, and had manp bearings 
and bziels delivered, and alter long conſtderat ion was this Term with uniform 
conſent of the L ozd Chancelloꝛ, us the Judges and Maſter of the Rols decreed 
foz the King, toberefore the Decree is, with the reaſons thereot, adviſedly and ex⸗ 

g adlp penned and entered, as of this Trinity Term 14 Jac. 

Ot this Decree thereforeat large 3 will fap nothing but this, that the reaſon 

of the ſuit in Chancerp was not foꝛ want of good title at Law (fo it laid and 
affirmed the Bings title to be meerly by Law, by the attainder of Francis Da- 
cre; Whole land, the bill laid the land to be, ol an eſtate in tall) but the cauſe of 
8 lult was made, that the Deeds whereby the fate was fo come fo Francis Dacres Chancery be- 
Were not extant but were vehementlp luſpietous to have been ſuppeſled and lecrerb mecre 
witbpolden by fome under whom the defendants clatmed, and therefore in the aer pen 
end the Decree tan, that the Ling and his heirs and bis fato Farmer Mould deeds are nor 
hold and en joy the land till the defendants ſhould pꝛodute the deeds, and the Court « extant, 
_ thereupon fake further confideration and ozder. 

But two points tell ont in this cale very worthy the obſervattoͤn. 7° points. 
The fir thortly thus, Anno 35 HS. there was great controverlie between birſt pont. 
William 21020 Dacres and bis childꝛen on the one part, and the betes generall of 

Sir James Strangways, for the lands of the fame Strangways. Mhereupon in 
June 35 H. &. the u; ing made an award between them, which award becauſe it 
could not ftate the lands accozdingly, atterwards in March 35 H. 8. an Act ot 
Parliament was made fo2 rattcation of the Kings award, which was ertant 
in os rolsof Parliament, and now was certified under the great Seal of Eng- 
lan : 
The exception to dilanull this Act of parliament: was thus: The Bill patted 
rc in the Upper boule, bp the tonlent dt the A o2d9, which was fent dolon into 
tze Lower boule, and from thence was returned with this endozſement oz luper 
arin. on the body of the Bill, A ceſte Bille les comment fone aſſentus avec la 
ones annexe But there is no pꝛodbiſion extant t upon record. Wut that ver 
Sill with that ſuperſcription 02 indozſement, and with the regall allent, and 
wildont any pꝛoviſo indeed is filed With the reit of the Bils and the Rings al- 
ſent unto it, and labelled with the reſt, whereunto the great Seal is ſet, as the \ 
tourle is in private acts, which are not inrolled without fpeciall ſuit, as general 
ats are; fo2 generall acts are always inrolled by the Clerk of the Parilament- 
and delivered ober into the Chantery; which inrolment in the Chancery makes 
them the oziginall Recoꝛd (as it was reſolded in John Stubs cafe) but in private 
Aces the very body or the firſt Bill filed and fealed as afoyefato, and remaining 
twit the Clerk of the Parliament, is the ozigtnall Recoꝛd. 

The pꝛincipall cate tanding thus, the vefendants Conncell pꝛeſte the Jour- 
nail book ot the Upper boule, los there was no Journall book kept for Lower 
bouſe till the time of E.6. Concerning this Wil which fs thus in divers parts 
Quarto Marti prima vice lecta eft bila concerning the i ings award toꝛ contro - 
berſies bettueen the Loꝛd Dacresand the heirs generall of Str James Strang- 

Ways 1 vounger; ac. Cui quidem bille pamela: aſſenſerunt. Tem bodie mii ſſa ef 
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ad domum communem per regium Attornatum &. folicitar’ bille, & c. And atter 18 
Martii hodie allata eft a domo communi Billa, & c. cum provifione eidem annb. va, que 
prima &. fecunda vice lecta eft, hodie commi ſſa eſt Regio Atturnato Billa, And after 
28 Mart. miſſa eft in domum communem per Attornatum Regium Billa, & c. And 
hodit cum procerum confenfu G. aſſenſi cancellata eft provifio pro haredibus mafeulis es 
ac. Strangways mil Hilla cuidam cuititulus eff, Cc. Dee thefe three Acts, the 
lending ot it to the Lower houſe, the bꝛinging it from thence, and the cancelling 7 
ofthe Pꝛovilo, all on this one day 28 Mar. upon which they inkerre that ö the 9 
Commons having atlented with pꝛovilion, had not aſſented to tbis Ad without 
probifion, the fame being cancelled by the Loꝛds, of holes oton 1 
is not an Ac of both Wonles, as it ought to be. 0 . 
Wut it was clearly reſolved by us all, that this exception was ene tal and 
contderdt firſt by the Ac it {elf without the Journall, nert by the Journal ll 
The Act it fel€ hath no mention of aP2ovtfo, but in the Indozſement as be⸗ 
. fore; wherein what the Pꝛoviſo was (tf any were) appears not, Wb N 
there were indeed no Pꝛoviſo, the aſſent of the Lower houle ae , ind 
perted ; for the referring of it ſelt to that that was not, hurts not; and 
tioning of it Doth not prove neceſlartly that there was ſuch a Pꝛobilo, n. moi 
but rather leſle then in the Earl of Leiceſters cafe, Plow. 3 8 the: ment et 
recitallof bis attainber did conbince the truth ol it. i 
Akthere were a Pꝛobiſo pet it might be ſundzy ways ſalvtable thou U 0 4 
extant, fo2 firſt it it were loft by the fault oz negligence of the Beeper 1 3 
of the Parliament, that mutt not avot the whole Ac. ut fappote fare 
- fifo were cancelled bp the Woꝛds only, pet it might be ſuch a pee be felt 
as this Ac that remains might be perlec and compleat without it i aL neg 
And that three ways ſpeciall : a 
Ly Becauſe it might be as a part by it {ele ofa feverall effect from tb 
Ad though all were not in one Chapter oz continent of the Act ast 
f in Dive and Manninghams cafe, Plow. 65. upon the Stat. 23 H. 6. of St 
2. It migbt be a Pꝛobiſo meerip tole, elufosp, 02 as it is termed flattering, Plo, — 
564. in the cafe of Unton upon abe fatatate: of wa ls, and the Dale of Norfolks | 
 affafader, Bests Ys 
5 Phirdly, the matter intended bp this. proifo might be fo Tatictentip wobl, 
3° ‘Bed for by the Act it ſelt before, as this were meer ſurpluſage, and then 2 
ſion of it could not prejudice, And to that opinion inclines 3 3 me en D that 
mag ſeem to be the truth of this, fo the Pꝛevila ſeems to habe been only 
ferbe the right ol tbe heirs males of Strangways, whereas there was s ane 
ſaving in the Ac as it came from the I 0209, which ſerved them as wel as ofbet 
and that perhaps might be intoꝛmed to the Lower houſe by the kings Atto 
the 28 of March, when be carried tt fo them, asts lald; whteh might be 
fon of the cancelling of it. e 
So this is the tate of this Ac, as it appears ang wap in the f ] 
which nothing can be inkoꝛted to annthilate the Ad, And it doth not appear t 
the Wozds did cancell the Pꝛovilo, but that it was caucellen the 28 bap witht 
conſent, which 28 dap tt was in the Commons honſe, and bzonght from Pin 
N : ut ſuper, ſo it might be cancelled there, and the L oꝛds after conſent to it. An 
19800 true and ene An note that there is a Journall ot ot time ‘of “ bonte 
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one cee and: that ts only by wap of a ſumme, not ok a full and foꝛʒmall ſentenctee. 
Foꝛ it the Pꝛovtlo were indeed in no other form then is mentioned provifo pro 
heredibus maſculis, &. tt were ſenſleſſe and void, and no man . „ 
was to the abolding ofan Act other wile perfec. But now ſuppoſe that the Jour⸗ 
nall were every way full and perfec, pet it hath no power to deſtr J 
weaken the Ad, which being a high Recozd muſt be tried onlp 5 it ſelt a 


meipfo, Now Journals are no Recozds, but remembzances for forms of p 
dings to the Record, they are not of necellity, neither have they always es 
ep 
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pied Jaritament, pet becante no Ac paded, nop Record is of ft. it was relolbed / G. eo py: nt y, 


I 


Bill Mould have been returned to the Commons to allom oz not. Pow Priſot @ - 


judgements is clear, that all Bils take effect and wozk from the beginning of the 9 A2: peft. 2222 
Parliament o2 Seton except it be other oiſe oꝛdained by the Ac tt (elf. But in . a ou 
ths cafe it is plain that the difference appeared in the body of the Roll of Parli⸗ sige pore z ‘= 5 
ament, not by a Journal book. And the berp certainty of the Difference appes⸗ Y 9S! pa 
red alſo in the ol, which appears not fo much as in the Journal in this our Cale. 
And pet Forteſcue biet Juſtice ot the kings Wench. after all done relol ved 

in that caſe 33 H. 6. 17. that it was an Act of Parliament, and tbey would be 

well advifed before they annulled an Ac of Parliament, and peradventure it 

were bef to referre it to the next Parliament. 8 f Fe i: 

Che other great point refolded in this pꝛeſent cafe, was, that whereas this 74 one 

title between the thing in the rigbt of Francis Dacres ſtood partly upon the fate Porn 
Act of Parliament, and partly upon a feoffement made by William Hod Da- ; 

cres, Ann.4 & 5 Ph. & Mar. and a te-infeoffement back again, whereby the ſtate 

was fo grom to Francis Dacres, which feoffement the defendants fad was not 

lawfullp executed; and that point bad been examined before. the Cenncell at 0 

York, in the eighth pear of the late Queen Eliz, the defendants required the ale ‘ I 
ol the laid depoſitlons, which the tings Councell contended ougbt not to be a 

granted unto them, and fo the whole Court reſolved koz divers reaſons contained 8 4 

particularly, and at large in tbe derree; which were theſe: 5 15 Hh 

HBecauſe the ſuit was by Engliſh Will in toe very nature or à Replevin to ved l 


ae Tasker ee f 7 
Salter. 5 


Depatrions the title of kreehold of a whole Barony in effec, withont anp mitture ateqatte: 
; without bill gt all. 
1 Wecänſe it was between Strangers to the remainder of ride Dacres, by 
0 “WAG! Ssh ech the king clatms, fo2 there was ches fons of William Dactes ted before 
it could come to Francis. 

Becauſe the point put in tune was an eltate tail fappofed by Theta’ 1600 
Dacre (the eldeſt ſonne of William 3/620 Dacre then dead) in the ttme ot K. 6. 
whereby be pretended the leoffement ſhould he ae by a Beſnttter avoided, fo the’ 
feo Tement was not dented bat admitted, and pet fhe tall was not a wbt; ek. 
ned noꝛ proved, but all bent te deſtrop the fedffswent, ſo chat it was fad, that 

thoſe depolittons fmelt of pꝛactice and upon motion og t to he Aappreties anv? 
therefore ought not here to be allowed. 
4: Wetauſe the Ozig inals of thofe Depofittons at York ‘were alt gone; aH thers 


3. 


the hing mutt fight with weapons aligned bit bp patries anterfarp, 9 
5 That this verp point had been bp the late Musegs comuiandment very cares 


‘finer, between Francis Dacres the Pettttoner, and the Earl of Arundel and bis 
Connteſſe, and the Lozd William Howard and bis Lady Defendants, as they ar 
now wherein all che Inferrogatories were appointed to be peruled by ‘The Chie 
Juſtite and the eraminattons made not by the examiner, but bpcertatn Wockois 
of Law. At which time divers of thefe witnelles that dad been eramined 8 Eliz, 
were examined. N ; 


clearly allowed and read bp the Court, though they were without Pill and an fer, 
to they were bp ſpectall diregion in that cauſe for exvedtttoon 
9. They were with ſuch carefull proceedings and reverend perfons as betoye,: 
8. hep were by conſent ot parties, and the then dekendants examined ver 
many witneſles therein. But ont of thiscurtofity it was tnforced that the other 
depoſittons taken no man knowes bow, were hen eltber not known hy) not 
regarded, noꝛ ought noto to be allowed, 
9. But the great and main reaſon that they were not allowed to be read bere was, 
Depoftions betauſe the Court where they were taken was not bolven competent, in a tale of 
ae this nature, and for depoſittons tobe read in other Courts, 
Seim And we all held it dangerous to give a pꝛeſident in this Court with mtb att 
York in cafe of unte, and in ſuch a cafe, And though it did not appear whether their tnikradts 
freehold,.refg. one then bare it, pet the reformations of late probe, that tt, was ‘not allots 
je 3 fed in. Chai able. 
“an woe 5 And thougb it were ald that thofe depolltions were allowed and giben in 
3 evidence bp the 020 Coke then Attourney General in 36 Eliz, upon an DE 
N fice at Carlile taken befoze mp Mord Chantelloz, then Maſter of the Rolls, 
upon the attainder of Francis Dacres ; which was alfo confirmed bp mp A od 
Coke; vet that moved us little, both becaufe the cafe differs much between an 
Ingneſt of Dice which admits a traverſe, and this bearing wyich is final; 
And alfo becanfe it is now contradided and pnt to the judgement of the Prey 
which mutt gibe antiver judtctallp, which before paſſed in filence, 


Treſpale. Tasker verſus Salter. pi 
4 H. 13 Jac.Rot.2311. ‘ a ee 


ö 1 e Tease an Action of Treſpaſſe of battery againſt Salter: te beten 
i a 


Whethenit can 1 dant made juſt iſicatton by canveping bimſelk an eftate by Copp, in a peece ot 
22 ſave by the Around, parcell of the Panoꝛ of Church-houſe, tobereof spatter Dean was fetfeo, 
8 and the plainttfe came upon it, and he latd his hands moll iter, &c. 


j 8. Ae. cn. 70 The plaintife replied and conveyed himſelk allo an eftate by Copp of another 
y 6 peece, oꝛ parcell of the fame anon, and then laid that the fame Matter Dean, tc. 
. 30: 4L020 of the ſatd Panoz, had had, for bim and his Menants of this peece-of 


ground, 


fullp examined in Chancerp 28 Eliz, only upon Petition, withont bill and an⸗ 


6. Phoſe depokttons were Little quettioned by the befendants Combe but 11 ; 


were allo no exempliſicattons of them but in the bande of fhe *erendamte, 4 that | 


— 


And then lato the fpott at Sea there, ac, 


Stukely verſ. 2 Rent & N Don Diego verſ. I A | 
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ground a wap ober the’ defendants peete, ec. 1 illue taken and found 
koz the platntife. 

And the better opinion of the Court was, that this Was not dolpen bp the 2 é 495: 
Statute, becauſe indeed this was no tine at all, novthing noz pogtble itaable, 
and therefore the berdict muſt alla be utterly votd, Tora berdic cannot make that 
good, that the Court ſees cannot be in law, To, that this is the offite of the Coust 7 
fo judge. But patment pleaded to a dinate Dbligation; thongh tt be nok a TEE. + 5 43; nom 377: 
cient barre, pet it map be both in fat and in law⸗ 801 853. 

And though it were fatd, that the ſab kante of fhe laue was ne way. And tit 
had been laid in the tae bp way of cuſtome the fame evldente wonld habe maß 
tained it. So ff was not, but an Erro in tom.. , 

To which J anlwered, that ũnce it is put in lla ae before, fo! 48 it Wundt 
tand in law, their verdict allo is not to be taken agatnt them, ko mate chem 
{abject to an attaint, it in another ſenſe it be falſem. 

And J ſay that tf then had found a ſpectall verdick that the cuſtomẽ eh f 
foʒ the way as it ſhould habe been pleaded. E· e Ge. The Court would not hade % 69 73. 7 
given indgement, as ik the ilue had been found fo2 the platritife, for the fpectall 

matter of the Cuſtome, did not bear the iſlue, as it is taken upon a pꝛeſer iptton 
vold in law. And fo upon the jel ee 18 a ae on an ink; 0 ‘ut ‘of 
the eens on of the tine, — : 5 


— Sflelh ee 2 


Rie Stakeley-piatattte, and Aid init Underhill hefendant; 0 Nahen de 
deferidant,avow pur dammage fefant le plaintife plead que a fait Ceili in fee 

de un meſſ. & tetre & d’un Acre d’un autre meff, & terre. And that they £80,880 Verdict upon 
all thoſe whole eſtate, c. had common: ol feeding, ec. in the place and then conbeys an Iſſue confu- 
to himtelk the other boule and lands for pears; and then juckiſtes the putting in ae outs if 
of the ABeatks, je defendant traverte the pretcrtptton and found forthe plainttfe. c be 
And though this pꝛeſcriptton thus cénfaled for {fevctalt was grofp faulty, bet fiir ergebe eh 
the berdtct did lal ve it bp the Stat. This was this Trinity Term, 


1970 9 Rent & Elall. Obligation. 755 


1 bas 8 3% 50% 
Etween Kent and Hall, Mich. 428043 Eliz: Rot. 968. in debt upon an obi Icue ner joined 1 N 82 9555 * 
gatton upon condition to pay ten pound ten ſhillings, the delendant pleads sight. 5 5%: 4 
patment. ok ten pound ſecundum formam conditions, ſurque iſſuẽg and berate. foe * 8 ey 
the plalatife, and pet repleader was awarded. Bes fl like in Quare impedit 
betweene Danby and abe 5 of — 8 Jae, ES Rot: 901 . 
& 902. * : 
Jacklte Warbutean: reporter: 4 tale ot one “Amiefeyes, when vower tuns ts infoficis anh 
nought againk the Feoftee of the husband, who pleaded Detinue Sf Charters; ant. de abe 
which is no plea but fo; the heire, whereupon tlie Was taken, and the verdlck e 
fo2 the defendant, and Judgement given fo2 the een, eee fe 
upon it, but he could not fell what became of it. Ates 
f Alter berdic ik was moved, that the Habeas Gorse Was 5 8 ‘Amendmece 130: 
miles, vic. & Michael which was the ene Armaan orale fia tt was 5 . AAS: 
dàmended bpeute, Yets tho: nha Bey a 5125 8 ana ae 99. 


Don were de Aldi che 005 e at nt Che 
againſt Sir Rich. Bingley. 


Do. Diego fervienti dé Acuna the gopantth Embafſladoz, exhibited his Will +. 74: oe * Ge; 7 
in Chancery againſk Sir Richard Bingley, upon the cafe fapra, aS Pꝛocu- = u 

vafo2 general for all the Ring of Spains Subjects, and laid the goods fo belong 
to the Subjeds of his after generally, without naming me perfons certain, 


The 
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4 ae 4 . a Je §R the Sfarchamber between Bradthaw and Salmon in an Adlon ef 
18% 


Bib bndt lie ie ceeding, in Attaint, the Court gave him 160 pound damages here; ote that 


80 are eee In a fate in the Statrbamber, Tültneles ate 1 to 115 x ot 


rd. 
e 


b. Nb Sve boss Cant which ens tf: sparen cnn of State, But ioben they come to denen 


114 FDrjiadſham vero 
188 Salmon. 8 : 
“rhe defendant demurred unon the Bill, and it was referred to my bꝛother Ni⸗ 
chols and mp ſelk, ſcil. the demurrer by my 3020 Chancelloz, we heard Serjeant 
Pee Mountague fox the Embaſſadoꝛ, and Serjeant Crew and Hutton fo; the defen⸗ * 
Eaballadout dan; and we were of opinion, that the C mbaflados was not to be anſwered fo 
how be may this Blll, for (to omit that a Pꝛocuratoꝛ ought to ſue in the name ot his Pꝛin⸗ 
deal as a Pro- glpall,) no man can make à Pa ocnratoꝛ for me but my ſelt ; theretoze the Ring 
r cannot make a Procurato far all, o: Any ok bis Subjects, without their allow 
ante; that ts for the part of the plaintife. Again, on the part of the delendank, 
the Embaſſadoz nelther by releaſe noz ſentence, can diſcharge him againſt the 
Pꝛinctpall, rem whom he bath no Procuvation: Againsthe efftce or an mbar ⸗ 
fado2, doth not include a Pꝛocuratlon pꝛivate, but publike foz the Bing, 1102 fez 
anpleverall ſubjec, other wie then as it concerns the ising, and his publike l- 
niſters to pꝛotect them, and procure their protection in foꝛein u ingdemes, in ie 
nature of an e and negotiattonot pute; and therefore they wur N : 


ercept ſome e could he found 5 ieapox: oO 95 2 5 Fan die 


parties conſented. And we the Judges of the Common ‘plead, where this canfe 

depended by Pꝛohibition appointed a Sutt by conſent in Chancery onelp to era- 

mine witnelles, and then We fo determine the Cauſe, as Judges of our oon 

Court Arbitrally, not by warrant ok any oder ol Chancery. : 

And fo a large Bill being founded, onely upon our oder and confent of parties, 

rie we made a finallozver, thereof the main was, that 200 pound was fo be pald 

5 sh ; . fo. the Cmbatadour; he giving fecuritpof a much greater ſumme (becauſe the 
5 Embaltadoz had made a bigb estimate; and indeed the goods (not allon 

% bet jut dekaltakions of ſpoils, falvage and other things) was 2600 pound oz 2700 


pound) to lecure tbe: pas . all Ls apr and e 
Vide fupra. bi ca are 0 i 


a le Huacſſas d 1 Covenant : 


Gries. nanf; the ame Salmon had upon the friall, delivered Bꝛebiats to the 5 
xv. by means whereot᷑ 200 marks damages were given againſt Bradſhaw. 

the plaintike, when it appeared, that there was no cauſe ot damage in etkect, bat 

onelp fometobat muté be given, becauſe the tue by not pleading the truth ia 

oom was paſted againſk him, and though the plaintife in this cafe, bad an oꝛdt⸗ 

„ oe nay tarp temedy in law, by Atta int foꝛ ercellibe damages, pet foꝛ the diffic k pꝛo⸗ 


2gainſt a Jury’ the Dep were not defendants, which yet they migbt have been bere in celpedt of 


for giving ek- the Bziels reteived. Bat J bold that a * againſt rete ae atoing oa 
eae’ dama- e . could nat lle. g i PAP og 
. bee, a 1 


admits no fo. Was depoled cancerning a Nl ill in the Eccleſfaſticall Court; But ber 
rein depoſiti- poſitlons are not allowed in Starchamber taken in other Court ; 
ons directly jected ag actafty device ate induce Depolitions 1 5 the Wale 


nor indireGly, 


“ 
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© Flaskins Cafe. 


‘ Hast fued in the Eccleſtacttcall Court, fo2 all the Tithes of the ground Conlultation 
of one Eve, who praped a Pꝛohtbit ion upon ſurmtſe, that the Queen Was according to ii 
feifed of two parts of the Withes, and had granted them to one Welton, and fo thé Libell. . fo. He 70 
condeys them to another, to whom he had pat thofe two parts. Pow the Par- Yet, 99 gel, 1% 
_ fon by Harris Serjeant, pꝛayed confultation fo2 the third part, but it was dented N 


him, becauſe bis conſultatton cannot be granted but according fo his Libell. a 
Therefoꝛe he mull libell fo2 the third part de novo; 3 5 ik he might not have 2 
bad Ae às to Ae third part onlg. e a a . A} 


1 . 
. 1 . 
na Thomas le being under protection, Was brought 5 Habeas Corpus fo 
the Common Pleas barre bp one, who delired to have him charged in execu⸗ 
tion, by reaſon of a Cap. utlagatum after judgement foꝛ his debt. But it was an- 
twered by my felf, and the Court agreed it, that becanfe the C piss utlagatum Yor 19: 
Was fa e Subjedt, but ft the fecond degree the Ising might Protection for 
Dilcharge bis own ſutt. Irany Ac had been done by the A ing to kruſtrate the ont- a Kings 3 is oe 
 fatw2p, thts were fo; but a Jzoteckton will hardly doe tt, efpectallp not being 
delivered oꝛ made known to the Coroners, Now then the party is not in execu⸗ 
tlon for the party, though he make bis Election atter, ſpectallp, as this cafe was 
being after the ear. 10 
; But tt! Was fato, that though the Rings debtoz were in execution, by bis body 1 mal, 2 Be: 30 * , 
62 bis lands for tbe Bing yet the Subject might alfo lap oz fake bim in execution 7 de 44: 297 As TH, 
by bis body. Foz the Statute 225 E. 3. cap. 19. (where it faps the Subjects erecu- 131: ay 


Sir Thomas S her lees (aes 85 : Habeas Corpus 


Cap, utlegat. 


tion ‘hall ceafe, till the king: 1 is underſtood of luch executions; res a 8. 8: 
ands 03 goods. But the boop is all, 601 1 


Re 


* 4 
whereby the Bing map be mes 6 
to all. 2 2 a 
FCllamile 8 Allens Ca C.. eat 
N 

Lahe great Cause of Glanvile and Allen defendants, tn the Starchamber, at Bilkanſwered 
the luit of the kings Attorney for offering Indtaments in the kings Bench ang ge F it gil 
as in Chancery after judgement and fome fndired dealings in fufed.cannot be 2 


upon procee 

that Cate, they anf ered, bat vefufeo fo anfter interr : And upon motion if SEN 4 

was reſol bed by the Court, that the ABill could not in this caſe be taken pro con- feffo, 3% = ae 
feſſo, betauſe it was anſwered and dented by the anfwwer, And therefore tt was he 
ondered that they cheuld be put in Irons, and fo moze and more clogg ed till FFF K 


anſwered. Pet J then doubted, for J conceive that the anfinering upon Inter. 


was t e moze perfect anſwer, that being bis own, the other as it were bis Coun⸗ 
tels. So that J counted the anfwer not finiched . Antert, were alfo anſwe⸗ 


t oral Se conte of that Court. 1 1 
a ke Cafe. 85 ; 0 1 7 a gee chamber. 
: 


90 2 Flower ectoughtatitte thus : “that {be could tecober tt he ſhould ‘Msintenance Hor sir: 
pap 2 200p0 1175 other wiſe nothing, And now be was ſued in the Starte; of a title N 
chamber 55 the and maintenance of {atts after ; the buping was lald up. pees a 
on the Statute: ee 8. and out ok time, fcil. alter the bear. S0 los that pact e dene 9 8 
be could not be quelkior . lt. he recover. 
The maintenance the delendants Councell fatp was lawfull, becanfe be had 
___ taken the ftate of the land, fo he maintained bis own cauſe, yet he was ſentented 
for that point, Noz tt was fatd, that till he had recovered it was not in effect 
and truth! becauſe he was to pay: nothing, ik he recovered not. And it was 
not meant unto him to be given bim kreelp. So all the tobile he maintained the 
kitle at the per ill of the puner Beſt ides, 1 being à meer device and krand and 
3 pra: 


116  Wickjtead verl. a Walter a ie Blackford verl. 


Brad ſham. Piggot Akin. 
joel “practifed bp a Sollécttoz fo transferee fo himſelk another mans title fo follow a 
on a cafuall match was to be met tottball in time. 3 
5 will lie upon the Sfatutes at the Common sap cuts. 1 
. Past ai 5 20 3 5 vA _ Wickpead verfus Bradfhaw. e ae 
4 F . i Jac Retz , 17 80 ae 


We bar WWI recovered again Bradhaw 60 pounds debt and 46 mies ings 


i dy of the de- 8 pence damages, and now this Term Bradſhaw was byough 
Bite: 0 #50: fendant inthe Barre by a Habeas Corpus procured bp his bail, with purpoſe to fave dende, 
é fog: commen And fo both the plaintife praped that be might be committed in execution, and 
hs Sf Dieas ler. alfo the ball that he might be recetved in thetr dilcharge. But it appeared fo the 
brought by Court that Bradſhaw bad already bzought a Mrit of Erro which was allowed 
him. by me, and the return of it not yet come ; fo that the Court was dilabled either to 
award execution oz to put him in execution. And this alfo was the tauſe that a 
the batle could not be dilcharged, foz the end of the bail is not cnelp t to bꝛing be 
body, but that he come {nbjec to the Court according to the meaning o gok! thet ball, 
„ wbhtlch cannot be in this cate becanſe of the Wirit of Erroz, for the entry in dil f 


e ererutton r the platntife will, which caro be fo bere. And Quare Whether bis 


the ball have not diſabled themſelves) thongh alter wards be 118 not! hig 
Vrit of Erroz. And fo execution map be taken bere. 1 
3 a But note that afferivards this Term Bradthaw the defendant was rans 1 
ein ene again to the Barre by another Habeas Corpus, and the penn ee 19 im in 


„ „„ eerecuttfon, Which was granted becauſe the dap of the return ok the dl Urit of Grroz 
„w. ss pafeed, and be had not tauled the record fo be removed, and erefe 
. g pi tg od Com was re-enabled to award erecutlon. 55 e 
| =e eee ee 55 1255 

‘Obligation, goat 1 15 t 

London, % 


6 De 2 Ao. 147° ot oa . ee: Aa) i ae 
ö 9 Ilſam Walter brought an Acton of debt agatntt Thomas Piggota d 
4 A id. . 75 6 f claved that the defendant ſtood bound to bim in ſeptingent 
e e a quagint libris, and produced bis watting, obligatozy upon oyery , tobered 
4 67: - P a Words were ſeptuagint & quinquagint’ libris: Gl bereupon the dete 
P . jo 2.193: the variance, and therenpom a Demucrer, and adjudged for the plaintite tbh 4 
Morr f. bys: 96: was no cauſe fo abate the Wrtt. And the defendant put to further auwer who 
Hr. 257: peff.119: pleaded non eft factum. And the Jutp found that the afozefatd tet ing ob = 

kx de fumma feptuagint’ & quinquagintar librarum, per quod | predié W 
elmus Walter per bre. ſnum de elegit prafat’ Tho. .Piggot infraferi pr. fe 


& quinquagintas libras was ſealed, and delivered bp Piggot fo Wal his de 
* fed ra mpere tota phe ute ee u 110 he “i 
ttte Mould recover the 750 pounds demanded and damages ar nd coſts. Pote the 
was nothing either pleaded bp the party oz found bp the 30 bat! t oan mes 
Cave ake: Cae fo2 700 pound, upon this judgement a cart e It, { ap⸗ 


bina . . not inbat was done upon tt. Ae 


Ph Blackford vertits Albin, 7 a 
3 5 8 5 Tr. 14 Jac, Rot. 23/6 e rs 


Homas Blackford bꝛought an Adlon ot trefpatte againſt John Alkin foʒ fae 
I king bis bore, Che defendant pleaded that one Jo! ir wes oh ed ft 
tes, and fo ſeiſed, granted a rent of 4 pound per anni to John Alkin 
slante of ditkreſle and conveys the rent to the dete enden 40 f N 
dictrained. ¢ 
Che plaintife replied that long before the sat oe William Ho t was 
ſeiſed 


charge of the bail mutt be, that the defendant reddidic fe to the Court to be in 1 
bath not fo Difabled thts Defendant bp bis own ad that the ball te foxfetteD (note: a 


A 


— 


getber, and the other part was but a 5 9 of 1 that thereby chen were 
1 Kept ape werd or tbe Harl. . 


5 ae cc. bad uſe d time out ot minde to keep a Shepheard ok certain theep of theirs, 


time out of minde from the Sheep of the Carl of Suffolk, being but one mans life. Law and ente 


Box verſ. Napper verſ. 5 117 
Barnaby. S laſßer & George 8 

ſeiled and bad {flue John Holt the elder, and John Holt the pounger, that be 

de vlſed his land to his ſatd two ſons in tail and died. That John the eideſt died 

without iſſue and that John the ponger had tue A & died, and that A gave licenſe 

fo the plaintike to pat in dis vozſe abſque hoc quod prad. Johannes Holt pater 

fuit feilicus in dominico ſuo ut de feodo, prout. fur que, tue, and found fo2 the 

plaintife. And it was faid in arreſt of judgement that there was no iſtue, for it 8 

was not pleaded that John Holt pater was ſeiſed in fee as the traverſe was. But 3 


pet judgement was given fo2 the plainttte, ko: thonab pater be added, pet pre. 
‘Johannes Holt prout the defendant had alledged, binds it to that perfon that the a er 
Defendant had pleaded, and that pater is but John, and can doe no bore, efpectallp nce Sale 


fince it map ſtand true that he was pater, as ff ft had been traverſed abſque hoc 
quod pred’ Johannes Holt generoſus, &c. other wiſe tf it had been abſque hoc qd ae GY: Fer: 959 
præ rad’ Willielmus Holt, which could not be taken fo; the fame perſon, pet perhaps 4 ae 1 eG Ho: 99! 
that mtabt ete — — 3 though hardly. 
i i - Box verſus Barnaby. 1 Caſe. 
1 Ax. $3: poprr Ge: = 
) Ox an e boounbe an Aton upon the Cafe againſt Barnaby fo2 theſe Attourney cab 1 Gaal, 15 * 
words: Thon art a common maintainer of ſutts and a Champertoz, and led Chem. at Cheng: 
3 will have thee toꝛown oder the Barre the next Term. And alter a verdict fo: P . m G. 
the plainttle, upon a motton in arrest of judgement, the Court gave jadgement 
foz the plainttte, only upon the woꝛd Champertoꝛ, foꝛ there is maintenance law⸗ 
fall and uniatofull, and where the wozd is indifferent, it ſhall be taken in mitio- 
rem | partem ; now an Attourney map and ought bp his office to maintain his 
Eltents canfes. And pet in an Action of maintenance he cannot plead not aufley; 
but mut jottifie, And an Attourney map well be fatd a common maintainer, bee 
cauſe be is common to as many as will retain bim. And the woꝛds of thꝛowing 
ben the Barre are utterlp of an untertain fenfe ; But indeed it ts a Mander o Ge: Agr rags 
an Attournep, and that in his vocation of Attournep to bea Champerfor,foz  ~ 
tbat is not only beyond but againſt his office. And therefore 20 02 21 E T. Raſtal. 
Tit. Champerty 3. That pleaders and Attourneys take pleas to Champerty. And 
J hold that ik an Attourney asta a cauſe to be paid in groſſe, when it is vecove- 
red, that is e 
Wat when it was objected that ‘the word [Champertoz] was & {002d of art fefh vg 12.6? 4 212 : 260: 
not fo be under ſtood bp the vulgar, and ſo no damageable flander, no move then 45 te. 
woꝛds in Latine :o; Melch, except pou fap that the Hearers underſkood it, it was tae a 2 
reſolved that this being Englich, and of a certain and a yee 5 owes cate NN 
_ tot tout bat tt: was . DUA go W 
| Napper verſus Iafper 2 bk, 
e, r. xa Jac. f 
[22 Aion of 1 5 bꝛougbt by Robert Nappet agatuſt Charles Jaſper ew 122 
t George,tiiue was taken, that Richard Johnfon Pꝛebendarp of the 
ot Prefton in the Church of Sarum, and all his Pꝛedeceſſoꝛs Pꝛebenda⸗ 


keollowing the fame ſheep for the better keeping of them, keeding together in a 

certain paftore, f from the theep of Thomas Carl of Suffolk tn the fame place, and 

“the {tue was found accoꝛdingly. And it was moved that this was a vold verdickt, Verdis feem- 
fo2 the pretcription was ſenſleſle and could not ſkand, that the ſheep could be kept ing against 


t vet judgement was given according to the verdict for the plaintife, for the 
fubftance of the {fue was the keeping of the ſbeep of the Pꝛebendarx feeding toe 


ee „ 


Din of Yor i Montague. q Bi ih 7 PRs, Oc. S 


8 ‘fie: e 5 b. Brickbead ha Bifhop of York and 9 5 5 25 < 


“Pi a Qnare Impedit, between Brickhead plaintife, and the Archbiche ot of Yor 
8 . and Coke defendant for the Wtcarage of Leeds. After demurrer r joyne 


1 is and one oꝛ twa arguments at the Barre, it was found in the Writ in ſead 
. Vicariam Vaccariam. And fo it was praped to be amended, where e Cu 
ö 25 250 ne fito was called into the Court. And becawfe it appeared fo the 
3 bees book, that bis inckrucklons were Vicariam, and he depoſed that 
Ray e inal, dellpered unto bim 1 ae 5 was . fo amend th 
Court an fo did. 5 cea 
Fy xe Ms gon 1 ena la 1 95 W d 


1 55 Hil. 13 Jac. Rot. 2072. 
1 Vis Selon 10 bꝛought a Pꝛobtbitton ai 
“VY ate, and declared that where be holds and occupies 
ak pak, held and occupted 100 acres of land, and 10 acres ol 
„bounds ok the Par ich of Stamford Rivers in Eſſex within a 
eames 0h) ga är, being pert ok the fata Park Which extends it felt as wel 
; rich of Unger as Stamford Rivers. And whereas the ſald Willia 
Cupiers of that part of the fame Park that ltes in Stamford R 
of minde, have payed and uſed to pap to the Parſon of Stamfo 
ac. pearl, it. four pound in fall fattsfactton and diſcharge of all the 
fata grounds, which four pound the Parſons bad ſo accepted,” 
wad faken and Cound for the plaintife. And now Montague 
Rice for tivo cauſes: 1 ce tt was not latd 11 


ot 
Darina weed by the Court, that this was no be ec and inberttan 
5 Occ . point of difcharge and therefore the Pꝛelidents were verp tommon in tht: 
nga 6 and fo 15.16, and 18 E.4, Snbabitants map prefertbe for an eaſement. 
oe 77." Haid that the prefcription in this cate didnot fo property lie on 
8 bidtkioner, ko no man can pee je to his own charge o one 
10 


8. 1, 


of minde dileharged ofall 

oz eb tp Modus Decimandi ts a e of 

nis e ee ae of pias ge, as it is relolbed in 7 pal 
sere er PR pale 1 e 


Clerks. 4 g 
a, Bil re asd was 1 by wenn dean 9515 sin 
I and Edm. Jackfon his Clerk, and det! e f 

of . advowlon of 855 Church of Milton tp Gr 


— 


r 


Edmond Jackfon, Who is Parfona imperſonata, &c. abſque hoc that the Mueen 
was feffed of the Advotwfon, prout : andthe Jury found that the Advowſon in 
fee was pꝛeſentable bp the Queen by five turns contiguons. And by the Bichop 
for the töird turn. And that the Queens fick kurn was latis fied bp the pretent- 
ment of Soan, and that this ts the fecond:fo2 the Bing, and concluded, Si ſuper 
-tota materia, the Court doth judge that the Mueen was fetled of the Advowfon 
afozefatd; ut de uno groſſo per fe ut de feodo & jure. Then the Jury found lo, 
it not then centrary. And though this verdict did not finde the tine for the King, 
for the (flue was to be underſkood of the whole advowlon, pet becauſe it did clear⸗ (=. g Be- 70. 
lp appear fo the Court by the verdic, and that not ont of the illue, that this pres 
fentation did of right belong to the king; thereloꝛe the Court did award a wzit 
to the Biſhop for the Ming and to remove the Clerk of the Bichop, and to this 
allo the Withop aſſented, which was ſo entred in the recoꝛdol the judgement. 


Parry verſus Dale. 8 10 Obligation. Checg. 
Paſc. 4 Jac. Rot. 531. i ‘Eondon, 


Homas Parry brought an Acton of debt againſt William Dale tos 500 pound 2 fio.146:147:269.- 
upon an obligation dated the 16 of September, Ann. 41 Eliz. Dale the defen: ia 52 1 pat 85 140 
dant demands Oyer of the Obligation, and it was read in thele woꝛds, Nove⸗ n ee 
rint univerfi per prafentes nos Richardum Oldſworth & Willielmum Dale cives 9727 984195 Sy. 25728 
& Groceros London, teneri & firmiter obligari Tho. Parry generofo in quinque- 9 16 C133: 4 
gintis libris legalis monetæ Angliz folvendsand the defendant alter Oyer of the 45: 
condition pleaded an tnfuftictent barre, whereupon Parry demurred, and pet Obligation 
judgement was given againſt him, the whole Court contetving that the bond falle latine or 
Was naught, becaufe quinquegintis was no Al atine wond at all. But the cauſes °° latine in che 
comming bp wzit of Erro; before the judgement in the Exchequer. Chamber 
I Jac. after manp debates and pꝛeſidents ſeen and peruſed Ter. Paſch. 14 Jac, the 
cauſe was ended by mediation of the Judges, and zoo pound given by oꝛder fo 
Parry, and fo generall releaſes from each to other. Foz my ſelk and moſt of the 
Judges were of opinion, that the bond was good foz 500 l. but the chief Baron 
kuck being one of them that gave the judgement in the Kings Bench. a N 


Wood verſus Budden, — Treſpaſſe. N 
Paſc. 14 Jac. U. . 1 


V Ood bzonght an action of treſpaſſe againſt Budden and declared in fhe 
new alttgnment! in a cloſe of paſture in Tollard Royall; the defen: 

dant pleaded that William Carl of Salisbury was fetfed as in fes and right of an 

ancient chaſe repleniched with Deere called Cranborn, and ſo pꝛeſer ibed in liber⸗ 

ty of Chale, and that the fame Chale did extend it lelk as well in and through the 

fad 8 acres of paſture, as in and thꝛongh the laid Town of Tollard Royalland —4 

juſkifies the trefpatte for ufe of the Chale. The plaintife maintaines his de 

claratton, and traverſeth that the Chale doth not extend it ſelk as well to the o e. 1032 

8 acres as to the whole Town. And this tiue was tried at the Warre and found 

foꝛ the plaintife. And now it was fata in arreſt of judgement by Finch Ser⸗ 

jeant, that this tue and verdict were faulty, becauſe tf the chale did extend to 

the 8 acres onely, it was enough ko; the defendant, and therefore the finding of 

the Jury that it did not extend as well to the tobol town as fo the 8 actes, did not 

conclude againt the defendants right in the 8 acres, which was onelp in que ſti⸗ 

on. But it was antwered by the Court that there was no fault in the iſſue, much! 7 - f 

leſle in the verdict (which was accozding to the idue;) but the fault was in the Verdict e pon ont leg: 4 

defendants plea that now takes the exception, fo2 be puts in bis plea moze, then iſue larger (. 3 Gf. 7 

he needed, (cil. the whole Tolon, which being to bis olon diſsdvantage, and fo then is need⸗ B 

the advantage of the plainkife there was no reafon for bim fo demurre upon it, l. — . 194: * 6: 

but rather to admit it as he did, and fo to put it in tine, And ſo judgement was 

Ilven koꝛ the plaintile. 2604 100% Bet Lene N 


‘Lord Darey verſ. 


Dale. > Markham. 
) | 1 Sinales vel. Dit. BjeBtione, 
. by: Conch lle ., Tr. 12 Jac. Rot. 21471. i 


q is es 1 e 
, ae, J Ohn Smales bꝛought an Ejectione firme againſt William Dale of the demiſeot 
C John Berryman, and upon not gull€p the Jury found that one William Wat- 
17 fon was ſetſed of the land in gueſbion and had {fue Allen Watſon and Aune 
Watſon bp one wile, and William Watſon bp another, and devtlad this land be⸗ 
ing holden in knights ler vice of the late Queen, unto his wife during ber wi⸗ 
dobohood, the rem. to William the pounger, and died, and that his wie entred in⸗ 
fo all the lands; and that Allen made no actuall entry into the lands, but died 
without tue, and then the wile married, and William Watſon the younger for 
entred and inleolfed the Defendant, upon whom the plaintifes leſſoz being fore 
and heir of Anne the ſiſter of Allen entred, and made the leaſe fo the plainttfe, 
Entry by ene who being actually ejected, brought bis Ejectione Firme of the whole land, And 
tenant inCom- 4¢ was adjudged fog the plaintife, as ta the third part onelp which deſcended to 
mon ferves ‘for 8 hea ce ride Be 1 
3 all. Allen notwithſtanding the demife,to2 tt was relol bed, that the wifes acuall En- 
ia a, ge „ e. krp did wozk to an addall Entry, alſo to Allen the hetre fo2 his third part, 
747.9 26 G41: bo; whereof he was Tenant in Common with her. Foz it was laid that the 
fd. 243:373: 374: try of one Tenant in Common might be in thee manners, either in the name 


2 


,, 374: of ber (elf, oz her fellow (which were mofk clear) or generally (as thts cafe is,) 


Lato, and therefore ever cenſtrued lawkull; oz latlp Entry clalming all 

, pmieſi tobtch pet cannot dtfpottette ber felloto, for her polſellten Is over all tate 
kull, as well before luch claim as after, fo that there is no potlefiion altered, 

ſlluch claim, and then a lole claim, without moze can never change the p ts 


pee 


but by an actual Oufter.; and therefore in ſuch a cafe tf a Zens Comme 


N 


N ner a fopntenant, oz tenant in Common can never be difetien by his 
. e, ff 


the defendant, anda lervant of the plaintifes, one Beckwith fell fogesbe 
Ears in the Field, and Beckwith thzew him down and was upon bim 
Starchamber ok him, and the L od Darcy took him off and repꝛoped bis lerbant, and pet 


vocationtoa Darcy replied, that he had uſed him kindly; fo2 it be had not reſeued him fre 1 

4 Challenge, his man, he had beaten him to ragges. Mhereupon Markham mofe: fite oꝛ fire 
letters to the W oꝛd Darcy, and ſublcribed them with his name, but fent them nat. 

but dilperſed them unſealed in the Felds, whereol the effen was, that whereas 
the Load Darcy had ſald. that but fos bim his man Beckwith had beat him fo 
he lied, and as offen as he ſhould ſpeak it he lied, and that be would 
with bis lite; and then fato that he had dilperſed thole letters, that hem 
them oꝛ forme body elſe might hꝛing them to him, and concluded, that if be 
. defirons fo {peak with bim, that he Mould fend bis boy, and be Mould be well 
ech aly, uled. This Canſe was effectually handled at the Common Wa, not enforced 


_ Clamat{on, no by likeltbood could have, tt was lo ſoon alter the Maciamatton; 
but the Platntites Counſell by Dicestion of the Contt, lett the: Proclamation, 
and pet Markham was cenſured and fined 
was, that this was a compounded mildemeanour, log the letter thus diſperſed, 

. ai was 


and Without a change of poſleſlion it remains as before, And thereloze à Copart⸗ 


ehe yy: 4 which wall be always taken accozding fo vigbt as being under conſkrugton ge“ 


bing an Acton ol trefpatte againt a Stranger alone, his acton tall be abated, 
by pleading him Cenant in Common with another, holoſoe ver bis Entry wers 
mabe, which proves that the Entry ol one ſerves forall, fon elſe they cond not 
joyn in an Anton of Treſpalle. ee 1 
e Lord Darcy ofthe North againſſ Ger vaſe Marſham. 928 f 
e Darcy of the Porth fied Gervaſe Markham C ſquire dir ar 4 
chamber, and the cafe fell oat to be thus, That they had hunted toge d 


punitheth pro-Markham chid him, charging bim wilh maintaining his man. And the Lo d : 


by the kings Proclamation, becante the defendant had no knowledge ol the | 4 


500 pound, tbe renſon ot ibe ſentents 


Searle's? .... Pits verlas 12 
Caſe. 8 1 Tames. ' 


was in the nature of a libel landerous and defamatory to mp Lord Darcy, and the 
other point was that though there were no dired Challenge. to my Woꝛd Darcy 
to fight, pet there were plaine pꝛobocat ions fe it, and as it were to call and 
challenge my Woꝛd Darcy fo challenge him. And though the Cate was ſome⸗ 
thing aggravated, that it was to a Peere of the Realme, pet the cenſuring of 
tbe Fact, roſe out ol the nature of ik, and not out ok the Circumſtance of the 
perfon, And J in my fentence latd, that the law did not allow any man ko 
ſcrike in pꝛivate revenge of ill woꝛds, And the realon of the wiledome of the law 
in that was, becauſe there was no proportion between words and blowes, 
but he that is ſtrucken map ſtrike againe; But it fs frue, that there is a jndt- 
-ctall combat allowed before the Conſtable, if a man be called Traptoz, and in 
this cafe foꝛ matter of ſatis faction in point of Wonvur, (as it is called) that 
was left to the L020 Parchall, as a diſtinct Court and conũderatton from this. 
In this cale in my fentence, J ſapd that thofe inſolent perfons take upon 0 
to frame a law and Common- wealth to themſelves, as ik they had power to 
caſt off the poake of obedience to peace and Jukice. And therefore tbey enact 
among themfelves as an undoubted pofifton, that a man wonged map with 
his ſwozd in his hand, require, fatistacion of: Ang man, he ing no paiby oun⸗ 
ſellour, and with a mild wozd, to qualtfie the detetta tion ok f 8. Kinde « 11 mur⸗ 
ther, they have made it a familiar phꝛale, that he was blen fatrelp, and bee 
was killed in eguall fight; which arrogancp and Rebellion, mult, be ſubdued bp 
“this Court, cenfaring the bett. And bp Judges and Jurozs, who make not glbe 
“anp Way to this tmptous diſtinctton of kalte and koule Killing, but matt 
1 “pitas, labs! with eae wgre all: e fo. fhe lato Knotwes. no tuch 
in Wises co oc 
And this Toone pabligaelp to doe, fox 4 tooke it to be tbe. onelp remedp 
again this damnable pꝛeſumpkton. 2 
This ſentence of mine it pleated the ing mouth | fo, ‘approte, and it plealed 
bim to ſaꝝ that 3 did hit his owne wind in it. This was the lack d pot December 
a re When. fe pleated. him to contette with his 70 eee gd ts things. 
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1 Seatle; Parſon oki Eſſex, Was tried before me and foond Go eee fs 
guilty of manflaugbter, wderenpon (Doro, Dunne matter of the 1 Ce 
queſts, being his Patren) be was queſttoned to depzivation, bekoꝛe Dochoz 
Bird Judge ot the Audience to the 3,920 Archbithop, where he defired to be ad⸗ 
mitted to his defence, that he was not gutlty, contrarg to the herdict: And 
Dogo; Bird came ta me oz my direction, And 3 (thougb J doubted not pet) 
conferred, and we agreed, that Felonp oz other Capitall , Crimes, were nat 
examinable in the Ccclefiatttcall Conrts, no not for purposes that were er⸗ 
-aminable there, as is this cafe of depzivation; And therefore, they map not 
Drtgtnallp examine ſuch a Crime to probe aman Eriminous, much! leſſe when 
he is ſo probed in tbe pꝛoper Court tmpeach the Sentence in a Court impꝛoper. 
But they may build a Sentence of Depꝛivation, upon ſuch a Tonbiction, and pet. Coie 
they are bonnd by it And it is Dangerous: ina a si F fo come 
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> Simon Pits scents t an Ejettione firme, againtt Richard Tames, gent, Ca gees 1 


Walter Webfter and Edward Bley ofa mefaage and divers lands thereunte of Chanties, (2594 117: 
belonging in Veſtley in the ſaid County of Oxford demiſed unto. him bp Philip In which was 
Pitts genk. To tobichthe Defendants. pleaded not cailtp ; And the utp fonnd an ae 


that one Sir Richard Abberbury knight was ſeiſed of fhe Pane of Donning. | 18 9108 
kon in the County of Berks, and of the manoꝛ of N in the Contity at Wee of corporations, 


* 


\ 
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(iwbereot the latins in queition are part) And in the 16" peare of Hing R. 2, 
pad a porpofe to found an Molpitall at bis manoz ot Donnington, fo tertaine 
pooze perlons to ſerve God, & precipue to prag Co? the Soules of Ring Richard, 
and bimfelfe tobtle they lived, and affer; And for the Soules of the Minas 
Progenitors aud hetres and bis otone Ancettozs and betves foꝛ ever attozding 
fofuch ozdinantes as he ſhould mage. W 

Then they find that the King taking knowledge of bis godlp purpoſe, fo 
tur ther the fame; and fo make bimſelke partaker of the benefit thereof, did gite 
bim Licence bp his Wetters Patents to found the Polpitall at bis manoz of 
Donnington fog certatne pooze, tbhercof one Mould be above the tem, and ſhould 
be called Miniſter Dei, pauperis domus de Donnington 5 and that be might give 
to tbe Miniter and pooze, and thett Sticceflers, tino Acres of his manoz of 
Donnington fo; their habitatton, and fhe manoz of Veſtley for their lutentati⸗ 
‘on, fo ferbe God, and elpetially to pray foz the Soules xe /upra, actozoing to 
Oꝛdinantes , /upra, Then thep find that Abberbury dis erect the boule and 
place pooze according to bis purpoſe and the Kings Wicence. Ehen they 
find that be by bis deed 17 R. 2. reciting that he bad founded the Dolpitall 
of terkaine poore to prap forthe Soules gr. 7 (pri, appoints Walter Cleare, 
to be above the reſt, and be and bis Snccellors to be called Minſten Dei, 
pauperis duimis de Donnington, and then gives ditto altere,  panperibus con. 
fratribus ſus the two Acres and the mano? of Yeltley, Habendm dito Waltere, 
Miniftro &. pauperibus confratribus fuis, & eerum ſucceſſoribus imperpernum, 
and no mention there ol pꝛayers. www.. 

T hben he makes bis Dzdtnances; with this title (nter alia) Pro falubrs 
ſtatu of the king andbimfelfe, during life, and atter fo7 the Soules at fupra, 

And there is one Drdinance amongtt the reit, that ‘the pooze Mall every 

day goe ko Malle, to a Chappell of Frpers neete adſopning, and Mall fap 3e 

Pater Poſters, and as many Ave Martes, Then thep find that (alter manp 


Conkreres, by the name of Thomas Letherland peoman, iniſter of the Aimes⸗ 
boule of God, of Donnington, beſides Newberry in be County of Berks, and the 
Almefmen Conkreres of the lame honſe, did demile unto David Lewes Doctoz 
ol Law, the mano of Veſtley (tobereot the land in queſtton {6 part) oz the 
terme of 80 peares, which leale was made in 8 Eliz. and that leaſe by meane 
. Contepances is bꝛoughe dotone to Philip Pitts tho made the leafe to 1h 
8 Plaintife ſaprs entring upon Richard james tho was in potletion, and 
Richard James and the otber defendants teentred. And ſo concluded upon guilty 
oz not gullty. And judgement upon this cafe was given for the Defendants, 
‘that the platnttfe Would be tarred becaufe be Had no Title, and therefore 
‘could not juſtiſie to enter upon Richard Tames, ; UES TES 0 > SN GIFTING 
Thts cate was divided into two great points. 
The fir whether this were not an Wofpitall diflolved and given te the ning. 
bp the fat. of 1 E. 6. ot Chan trie. 
The ſetond, whether the leale made by Letherland (under twhieh the platn⸗ 
tite claimes ) were made attozding to the Name of Corporation og not. 
1 Cie point, As to the firft point, Warburton, “Winch, and my felte (fo Nichols was 
1 dead) were all of tleare opinion that it was a Superſtittous Mospttalt and 
ſo given to the Crowne, and fo phe plaintife could babe no title, And there: 
1 f > fone we held clearelp that though the wozd (Molpttali) was not in the Law of 
oye IXQE. 6. as it was in the law of 37 H. 8. pet that was not mater ſall; for the 
life of the law, which is the meaning, did not npon the Statute 37 H. 8. reach 
unto Hofpttatls e eee if Word 
were there ; aud this lato withont the word reacheth t6 them being Superttiste 
dus. And therefore where all manner of Colledges areithen; petthe Collengewot 
. Bigs the Wnivertity are not giben, but Superkittoris owelp) (under Wütch word, 
65 2547. this being a Collégtate body & eto dee aid erally ifm) nD 
9255 ver tobere a Lato is made bene fc fal Toy good Goltedges, it Wal be ett Sprit 
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others) one Thomas Letherland was made gpinifter there and that he and bis 


* by all parts of the cafe; that the pooꝛe were but cheape hirelings to pray, ec. And 


Iames.“ 


thelr kavour, as 9 Eliz. Dier 255, The Tatute made 1 & 2 Phil. & Mar. fo 
fo make good deviſes to ſpirituall Cozpozations, was extended to Trinity 
Colledge in Cambridge; Whereof I hold the reafon to be, becauſe it was pzinci- 
pally oʒdained for the Stadp of Divinity ; for J hold clearely that it would 
not have been fo in a Colledge oꝛdatned for Phyũtians oz Civilians. 
And therefore J hold clearelp that the pꝛoviſo in the ſtatute for Colledges in // (= 77 en) 
fhe Untverſity, was but abyndans cautela, as twas ruled in Porters cale for 
Terry his will. And petithe ſtatute gives the King power to change Supertkitt⸗ 
ous uſes in ſuch Colledges, fo the univerſall Decree of State, was not to folerate 
any Superſtit ions anp where. a 
Mert JJ bold clearely, that Parochiall Watetts were not within the Law, Gat 44: 
(though they were within the words, ) And therefore. fir, tt a man had in 
time of Poperp given land to a Parochlall Pꝛieſt for his better maintenance, 
in his kundton and faping of Divine Service, this had not been within the 
law, though the oꝛdinary ſervice were at that time Superſtitious; Foz the 
ozigtnall of his function was not fo2 Superſtition, but for Gods lervice, . rote his 
which ſtands by publique Authoꝛity but grew to abuſe after. But it a man cafe of a gift 
gibe Land toa Parich Pateſk to prap, oz fap Walle for his Soule, this is with- o pray for 
in the Law, as tf is held 16 Eliz. Dier 337. for fo this purpoſe he is a ſoule Soules ſo long 
Viet not a Parechtall. The fame J bold of all Ehappels of eale erecked enn 
meerely as members of the Parochiall Church, and fox that publtcke ule, mould permic 
that they bad been out of the Law though there had been no pꝛoviſo fo2 them was judged an 
other wiſe it would be ik they bad been erected for Obits at the Gril, The fame of this Law. 
J bold of Cathedꝛall Churches though they had not been named. 
Vet the ſtatute gives unto the Ling Chantries in them, ſo the State was not 


fo good to Churches as Colledges. : ah ei N : 
So we held this Polpitall to be within the Wa, in the fire and ſecond 
bzanches, as a Superſtitious collegiate body legally cozpozated, and therefore 
in that point ſtronger then the cafe of the collegtate Church of Lanway Brevy 

9 Eliz. Dier 267. which was but a pꝛetended Cozpoꝛation: And it was obler⸗ 
bed that this ſtatute did meane to extend to lay Cozpoꝛations and Companies 
aS well as (ptrifuall ; for it bath one clauſe of platine gilt of all guilds gc. ex⸗ 
cept of Crafts and Pyſter ies. Againe it gives all profits paid even by Coꝛpo⸗ 
zaktons of Pyſter tes. And a third clauſe that it chould not be pꝛejndictall to gene- 
rall Corporations of Cities oz Townes. i 
And thongb tt was ſald there was never judgement given of a lay Ho ; 
ſpitall fo2 reltefe of pooze, it was anſwered that this olpttall was not ſo much 
erected fo2 the reltete of the pooze, as fo; prayer {or Sonules, as äppeares e 


that was the finall cauſe which is Cauſa cauſarum whereok it is truly laid, 
Jumquod que eff id quod eft principalius in ipſo; und, intentio mea nomen imponit 
peri mes, So this indeed was a Superſtittous Conventtcle, for it is truly 
fato in Adams caſe, fol. 112. that prayer for Soules was the generall matter 
ofall Obits, Anniverfaries, and the like, which were but ſeverall fozmes of 
pꝛapers fe 2 Soules. And even in Adams cafe tn Bartons will the land is given 
to his friends, and one uſe appointed foꝛ fir pooze folkes: but (but becauſe it 
was to prap fo Soules) it was adjudged within the Law, which ts in effect 


and reafon a judgement againſt M ap⸗hofpitalls; for poore ordained fo to pray 
fox Soules ; Foz it is one in reaſon, whether the poore ozdained fo fo pap be 
aggregate in one bodp, oz divided as ſeverall perſons, as they were there, and 
in many other cates cited in that cate, ft their maintenance end in paper for 
Sonles. And · where it was objected that in this cafe the prayer fo2 Soules was 
‘ 1 oꝛdinances, and there was no ſuch ordinance made tt was anſwered 
ttmwo wapes. Kirst it there were no ozdinance fo that end then part were 
Feopd, and fo tdey were bound bp the general purpoſe and end ok their fnttttntt- 
bn, expꝛeſſed in all parts of the berdic, to pꝛap at home and in private, as 
ittleton Chap, Frankalmoięne, Che n is bound to ſay Malle, n 
: 2 
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for the Sonle of the founder : pet there is no ſuch thing expzelled in the kenne 
int to bold in Frankalmoigne, but the reafon of the git and intent of the We 9 
makes up the reſt. a 
Next, the ordinance koz hearing and affending Paſſe ar. was rlecrely an 
oꝛdinance foz that purpoſe; fo2 Malle was holden propitiatery fo2 the guide 
* And dead. And therefore though in this cale the Fryers Chappell, and the 
Palles there were not inſtituted koz Abberbury, pet the pooze attending, 
might and ought by their order to apply thofe generalls to the Soules for wich 
they are bound to pꝛap even as any Chrittian applies the general 
the Church to his owne Soules health. f 
5 Hobo ik the whole Wolpitall bad not been given to the Bing, pet the C1 
Oblts, Anntverlartes, bp the words (oz other like intent and purpoſe) cleaves 
ip would have given the lands to the Hing, becauſe the whole was given fe 
14 ‘ pPuiurpoſe, ei. for pꝛayer for Soules; and ſtronger then the caſe cited in 
10 A. cafe where ſuch gifts were but in part, but ancertaine, fo ag the 1 
have all, elle he could have nothing. aan 
Wut this clanfe (as J obferved) could gte the Ming nothin 
verdict kound no implopment within 5 peares, which upon tha 
neceſlarp, but not upon the other, which gave the bere Colle 
te ſelle fo the Ming. . 
* But in general our cautlon mot be obferten, that the Supe 
me be plaine, and not imaginary, and therefore in Porterscate | = ‘twill mat 
e Zeh: biffon foꝛ the maintenance of Weadeſmen, Pow though the raping p 
Be on ok numbers, and Beades, was a ſuperſtitious ‘panifp, bet becauſe 1 
GE Beadeſmen was growne into a common acceptat ion fo2 poore 
ing fou their Wenetactors, tt was not pꝛeſumed fo be for. the Soul 
- (though it were commonly fo ufed) and fo was sanged no =) 
pointmienf. 8 
= Great po "ofa in the fecond great point J oblerbe that thet 
— in a direct clauſe according to the moderne exact ft 
by Collenton; the Pinſiker bein Db 
A kcence, but the poore are not there jopned in ft e name, bnt alter tu 
grant of the land Abberbury, and fe moze fully and diregly fo be gathe 
connexion of the clauſes, then in Docioꝛ Eyries cafe, Mot then tothe D 
there was additlon in thefe words (belides Newbery in the € 
wytch was not regarded though t were not found bp the v r rote 
11 


J 


7 


becauſe it Mell be pꝛeſumed true as in Harpers cafe Coke fi 
l 22.8: » daa fee Conant te fand telfed fo the nfeof l. S. bis Colin, be need 
7 6. 7527 rt te: be fas bis Colin, and pet {t is necetary, but it mutt come o 
a / And this ts but a ſurplulage fo make the name a little moze ter 
In checaſe ot foe Was full and perfec of it lelfe. But vo mutt not fo coll 
> the Church of fhe prefent, that pou loſe the knowne ni mek and notton whit 
Norwich the minatton, as was in the cafe of Hale and Wingate, b e 
0 e being kounded by Ed, 4. by tbe name of the Deane and 
* Ka f. s. (eee Chappell of Windlor, the leafe mas made in iki 
, of „ g: may perhaps the name of the ming ani es free Chappell, 
1 : 15 2 doubt - the erp boop and ſubttance of thet hame N in an excrelente i 


. ter Now touching the wozds lbzethzen) t. cane ner 
2 nd. „C ment] fo2 pore boule and pooze men, [byethien of the houſe] tot 


Mintſter, theſe differences were not regarded. 
So in conclufion the great objealon was, that where the iT 
1 Minifter dei pauperis domus, it was made Miniſter puup: 

Me. $39; . ALeate, which tas fatd fo be an AInverfon not onelp of wozde 
alfooffenfeandmatfer, = 1 
Foz whereas the intkitution dias that the oie ya ceteris here h 
made a ferbant to the boule, cleane contrary, And of this opinion Fulki 


prima facie of the Clergy, but that fits not this cale, for be ts bp institution Lay. 


either upon omifions o2 additions; As Fiber and Boys cafe, koʒ omtfton of the 
woꝛd Scholares in a Second part of the name. which J chould hardip have 
judged, fo2 ſince they were named the Sehollers of the boule in one part of the 
name, it matt kollow that it was the houſevok the fame Scholars (tobich was 


hard judgement, ko; things chall be ſuppoſed fo be named accozding to truth; 
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Warburton was: But mp bzother Winch and J were platnelpcontrarp, where⸗ 
of J gabe this reaſon, that Piniſker doth not al wales tmpozt an infertour to 
bim, to whom be doth minttter : fo2 the Plalme faith, God hath made man 
paulo inferiorem Angelis. And pet in the firſt chapter to the Hebrewes, it is fato 
that the Angels are minttkring pit its, ſent forth forthe good ol Gods Saints, 
And the Pope in imitatton of the truth calls pimlel€ Ser eus Servorum Dei, 
for it is true that Governoꝛs both ctvill and Eccleſtaſticall ſerve the people. 
And therefore Saint Bernard fatth well. Prelati non tam fiudeant præeſſe quam —— 
prodeffe, And our Savtour Mat.23. T1. Me that is greateſt among von let him a 


be pour ſervnnt. a 

Now touching this name to prove that as it hath all the woꝛds in number, 
found and notion, ſo in effet and matter obſer ve, that the woꝛd Pintſter is zomen 
aquivocum, multiplex, ambiguum, relativum ; And therkoze Des is added fo2 


relatton. N 


Do nob pon bate ꝙintſter tor ferbant, and God for bis Loꝛd and Maker 3 8 
But pet pou have not his imployment and ſer vice; for though all good men ve . & ann 
called Gods ler vants, in their generall bocatton, pet they rannok be called the e 


Miniſters of God but to a moze fpectall ue: And that 4 80% is under kkood 
bereloze pou mute pet find his ober ſervice, wich followes that he ts the 


ler vice in this name ts the lervice of Gods houſe and therefore they are con- 

verkible; And who fees nok that Wholoever minickers fo the peore, miniſkers 9 

fo God, as kt appeares in that Bolemne ſentence of the lack dap, In as much asses | 

pon did feed, cloath, lodge the pooze, yon did it unto mes : N S Sk age Ge 

The hardeſt cales that were ever adjudged upon thofe Milnomers have been e ig 7291 1 . 26: 
Xt Pee eS a : 
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all that wanted) as Burgeſſes of Lynne, implped that Lynne was a Borough. 
And Pafchall and Fanfhawes cafe of the Savoy, oz called the Savoy, was a (wer 13-9: Mo, 22.8: 


75 


And therefore in the cafe of Lynne, the meaning of Lynne Regis mas adjudged „ ge 
tio impoꝛt that it was called KingsLynne, Auweindeed upon that judgement a / e. . . 

~ GArit of Crroz was brought and compounded, and therefore it is no bern 79 be 

firme Authority. „ t mo q 


ker and bꝛethꝛen did make the Weale by the name prove, which cautions 


And this cate is made moze fall bp the verdich which ünds that the krue \ 


courfe of finding is commended in the cafe of Lynne. 1 i 

And ſo J conclude this point with two excellent Autgoꝛs Divine and Humane: 
l thus; Exiſtunt [ape Injuria calammia quadlam & nimis callida fed malitiofa ; 

Fur interpretation, ex quo illud, ſummum fits ſumm Injuria. e sey 

Be! And Eccleſtaſticus chap. 19. fpeakes of this elegantly; thus? N 8 

T Where is a certaine ſubtilty that is fine, but tt ts unrigbteous, and there ts 


that wzeſteth the open and manifett Lato, pet there is alſo that is ute ann 8 


jndgetb rigbteoully. So he makes 3 degrees ſome impudent to gtoe kalle jubge⸗ 
ment groſlelp; Some others as wicked pet dor it more cunningly under pꝛe⸗ nee 2 
fence of ſkraines of Law. But a man map he as wiſe and fine to Juſklce aas sew en 
nx other to fraud; And ſo J commend the Judge that lermes fine and fe 
genlous, fo it tend ko right and equity, and namely that in thele caſes of Capkt⸗ 
* dus Pifnomers Doth mold the [mall dtforders of the name to make good i . ; 

the contract and bargaine. And A condemne them that either out of plesſure to e 
deo a ſubtill wit will deſtroy, oz out of inturtonſneſte ov negligence will nok 4 


"Labour fo Support theact of the party, bp the arb or ac of the Mat. 


, 126 ; Slater ver Chan. of Camb. verſ. 1 9 
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„ Patele Maine- Sie bought an action of the cafe againſt Franks fo3 faping. Thon art a main⸗ 


„ Sworne. 


ic. Rot.1 


aye. Be 
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and another Paſche 44, Eliz. Rot. 834. And at thts Mal de cant 
Wings 8 
|_bealer 


=, 


Tonrk was 
med, and fooke knowledge, that in ſome Countries, it was taken fo a 


Yet 3 * 


Amped. i 5 bie N Chancellor, ee. of (amb ridge Verſus W alg 105 e. 
AUlch. 4 Je. et. 4%. 


flo 8772: fail, . G38 Edw Walgtave Antabt ker) Yaxley @ fquice,amt Willi 15001 
Nee. ge. 7! and ethers were ſued in a Quare Imped, bp the Chancellor, a 


3 Scholars of Cambridge, and they claimed the pꝛeſentation of the 
1 The Patton of ney bp the Tat. of 3. Jac, becaufe that Yaxley being Patron of the Cb 


an Advoufona 


. Popih Rear dune ofthe abopdance, bp the Death of Johnfon lat Incumbent, was them | ile 
* 5 gO: ‘pon. 17: Plea was Walgraves, which was thus (the others retking upon 
z : in his Demealne as of fee, and that he was a Popich Recn 


. pa | 

N ib? on taken, tt was found beloze the Commiltioners that the ee + 

ee led at the time of his condtcton of the laid mannos, ad quod, &c. andthereupot 
lie ſald Commifftoners, bp bertue of their Commiſſion, did fetfe 2 je 

the ſald Pannoz into the Kings hands, and that the King did by bis letfers Pa. 7 
b : * ents 
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Scaife verſoe Warner verſ. 2. 127 
Nelo & Mainsford. 8 


tents, under the Seale of the Exchequer, demiſe unto the ſatd Walgrave, the fata 
two parts of the Pannoꝛ with the appurtenances, and all profits, commodities, 
and hereditaments to the fame belonging for 21. peares, ſi tam diu, &c. And 
then ſhewes that the Church became votd (as before) (Yaxley ſtill remaining a 
_ Popith Reculant Convia ) by reaton' whereok be pꝛelented Moore his Clerke, 
one of the Defendants, abfque hoc quod pred. Henr, Yaxley was Patron of the 
fame CbAared, at the time of the adeydance as the Plaintifes have declared, upon 
Wblch Plea the Court coricetted plainly, that the title to this aboydante did ap- 1 65 $90: N. B. ao: 
pedte to be in the King, fo: the Ratdte glbes ttoo parts ofall the Metulfants pop... 
jettions; fo that though there be nd memlon made in the Ingutlitton, and ſeilure ine 
Of the AdPolwidn ſpetially, pet two patts of the Adbotolon, will follow two se 
parts of the anno, and then the King will pzeſent alone. And the next point 
is that there are no woꝛds in the Kings grant to Walgrave, to carry the Advou· 
ſon from the King, pet betauſe this ſerded onely to pꝛobe the Kings tille againſt N 
the Defendant, the Court would not award a wzit to the Biſhop, fox the King fes, 09.18. 
(being no party to the Ackion) except his title were cleare, and withont doubt 1 2: 875 : $92: 1 
agatnfk all the parties fo the actor, ätcozding to the Books TUhereupon (as in a 


‘CoCaife bꝛongbt an Action of the Wate, agains Nelfon and bis tite, top tem dert . 
‘Doitos won roten bp the wit: no ben jeogement & pred “la femme os judge 75 


rond was terkitted into the Kings Benth, and pet bp ozder of the Cont, here it booke of e gos g. 


8 15 ae ide e eee 
9 Sir Heng. Horner verſ. Wainsford. 1 Obige 2 
7 E Tr. 13 Jac. Rot. 1906. 
84 R Henry Warner bzouzbt an ation of debt again Wainsford Admint⸗ Fo! 5 7 
J Erato2 of Kirby who pleaded that the inteſtate ee 9 geo 2 TIS 2 6 
bers obligakkons, (and fetttes them) ko the ſumme bt 80. pound, and Chat go 05 dee 
fo that value, and not above came to bis bands, Which be detatnes foz bis debt, d ese 
17 nothing ultra. The Platntife demurred in lato, becanfe it a n e bea. 
ited ko the general {flue ot pleinement Adminifter. But the beter! on bf ali a 
‘the Court was that this is no Canfe of Demurrer, oz the lea is {offictent,and ~~ 


{snot for tnfuicte je Ples but not to matze long IRecosos tnben there 7 A. ae 
no Caule, which is matter of dtfcretion, and theretoze is io be moved e — 95: 6 
SheConrt,and not to be demurred uon. 


28 810 


. 
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7 Pie vert g Oslethorp ver 8 Perkin verſ. 8 Withes vel o 
Cake. 


Maud. Perkin. ‘ Caffon, 


/ Bolt B53: ; fig Tr. 14 Jac. W 20 cap 


Lale 0 pr the 3nfoumer exbibitens an information, agatntt Peter Coke Clerke, foo 
feverall at one taking ol Farmes. And now it was moved by Serjeant Hutton, that an o⸗ 
als for one of- ther infozmatton: Was erbibtted bp another Inkozmer, fo? the verp fame. offence, 
e ee and both erbibited upon one nap, fo there as no prtoritp to attach the ciabtot 
Vier. aby „ Acton in the one moze then in Che otber, and therefore the Court adviten them 
3 G 19° 38: lo plead the truth of bis Cale, for it was fuffictent to bat them both in as mach 


7 there being no precedencp of fait 15 dies it 1 nett the Tee e 
. for weer ii it i 200 oh fas rea 4 
8 ia 25 olle and Minds’ ie 1 0 ize, 

8 55 5 50 5 
2 0 Ie 2 Allze between Ogletborp and Niand, ide wilt las bags facien- 


Gs inten dum Recognitionemillum, which Gould have been illam, and it was moved 
Chae) foril- ta habe been amended, and Harrifon the Curfitor was called into the Court, 
eee who made Dath, that a Mote by him ‘produced: in Court (which was right ) 

was the oꝛig inall note, whereby the wzit was made, pet betaule in Penningtons 

ö Adize 11 H.. the lie kault sis ‘oe one 191 ref be ee 3 

abt 11.0: seg. 5 735 en anne eee an e att 


5 0 
Pol zine of Sui « 


Ebor. 


Fil. 13 Jac. Rot. 978. Sis 


Erkin tong an BjeGiione fie againſt perkin, the Wetendant, i 

Hatton yoroliment wil E ſpectall har, tobich Was inſufficient, the Plainttie repipes and pe the 
27, A. ee (erte if i be land to his tes 03 bp bargaine, and Sale acknowledged before Tempe aZuttice 
before tbe ol Peate ot the Welt riding and Cartwright Clerk Of the Peace t re, and ert» 


ee 1 Peace of che l 0 
RT not appeate, that the lan in quettio wptcb was condeped, did Ipe within fhe 
1 ee . 5 15 ea but general fall in Yorkethi efhire. Wut ! a ue bolden 1 

r K ole though the t 7 ol the, Statute be before the Juſtices of the cen f the 

. 3 rgbul «countie, it 0 ve dir F 
CCA LHS ons. the land Ipe there. Quare of a.Codpozation, at. Sun wee 
te, ,cale though the bar Were naught, pet becaule 1 W made no no 

i 25 K. om ene “plication, be could bate no judgement. Aaja 


Eber. Fy 125 800 Withes cee, 
„  Brownelow. e a kae a 12 Jac. Rot ee eee 
Gos e 4 e again Cathe n foz f 


78525 . e N „V. bestes at Seaton, in a place called Borough Cloe. Det Wr 
8 . ienfelfe and bis tolke and made Conafans fan Elizabeth Caffon:al 


, 2a. N, 
Gis 
e vowed fo eth Ca 
, , 
bid deine it unte Raph e end, from the JFeatt of the Annunciacr- 
J 40 Et ko 2 1. tes render! ing metern dec sat the Fealks of . 
Michael land ont Lai 12100 and that Pl uilip Fairefax 8. of September 8. Js 
‘bis deed reciting the leale ut fupra, did baraatne and fell the (afd reperto 
kent anto bis wite and Eliz, Caſſon Habend. fo their lives il term 
CR 5 Ph Ce 21. peares fond fo long endure, and foz 25. pound rent Wee Mich, in 
of 76! 2 Bicfion ona tbe 10. peere of the ting be did avow and make Cogntsance as before. 8 at te 
leafe miſrecited. Plaintite pleaded in barre that Philip Fairefax did neige the fatd rever to 
modo & forma, the Jurp found all the matter, juſt as it was latd by the Defer 
dant, ſaving that they found that the leaſe unto Lawfon, was made 1 
Felto Pufific. and not à Feſto Annunciationis. And that Fairfax in bis barge 


“iowa Cte. Bi en an. 


Late ag e eker, Perkin. 15 70 klealene 4 


Juſtice o rolled within nea 5 ir moneths. And the Plea was holden infuffictent, becanfe it dd 


. ae .... . 


Marfhallv verl Wilton veil? ehe Pia vel “ g G0 129 
Steward. Harington. d Poulton & Vor. cate 8 8 


and fale of the reverffon did recite the Weaſe made unto i habendivta a / 2 399: 
fefto Annunciationis which was not fo, and then granted the ſatd Reperſon 

and Rent prout. And pet the Court una voce gave fudgement fo2 the A vowant, — S 
and held it to be a good grant of the Reverfion and rent tebtch * the point inn 5 een 
ue g 


N 1 aa Moba Verfis Steward. . Cafe. 
Aa Mich. 13 Jac. Rot. 1134. 


Mi! bꝛougbt an action of the Caſe againtk Steward reciting the Lat. 6255 as . 

Of r. Jac. of inbocatton of fonle Spirits; (which was needlelle) koz fpea- 7 09 ae ay 

king theſe words unto him; The devillappeares unto thee every night, in the con ren A 
likeneſſe ot a black man riding upon a black hozſe and then conferreſt with bim, wich the devil. a 
and whatloe ver thou dott aske him be doth give it thee, and that is the reafon © e 8-6 o | 

con back fo mach money, And after a verdict finding i W the Court 
oat eg poet yee 


~ al le a Wilton & Hlardingham. . Teſage : 
oan ie P. 14 Jac. Rot. 1531. 


x 2 7 ine bought an adion of trelpaſle againſt eee the Be ea “Es G ( i 
Y pant futtified, that the Plaintife was a Common Waker, dwelling in a 4-2: ee 
“Timfteed tn the Countp of Norfoike,and that it was pꝛelented in a Leet in Tim- 
fteed that be bad fold bꝛead again the Alltze in locis vicinis, thereupon Amercement 
be was amerced, and by Amerctament affered to 10. Millings, and that by a pze- in Leet. i 
sept ont of the Court, de did Dittraine the Plalnkike, and the Court gave judges ; 
ment for the Plainttte, becanfe it doth not appeare, that the office was commit ⸗ 
ted witbin al] savifotctton of the Weer, whleh Gil ie be pꝛelumed with us ep 2 . 492: Ploy. as | 
kept it be fpectallp pleaded. But perhaps the pꝛeſen Jes [i> i 
nougb witbont fpeciall | mention in the pꝛeſentment that it was done in the Ju- 2 s 
eildlalon t te truth were fo. And pet note that the prefentment is not fo full 
5 15 therefore let them beware. And J noted that the Plea was ab. 
as fat that be was amerced without faping (what) and that the 
35 ined was affered to 10. chillings, for whic he dickrained. Row the! K 
e a certaine ſumme which may b > mitigi ated and aftereD ante 8 ag: 4 


d . efe 0 offices cannot be kconboünded. + ear 


Con es 2 „ift Poulton & Hear. i f° 
Death ae „. N. 


Os and bis wie brongt tan actton upon the caſe, again een and bis verdi and af- Hadi 
ite, for ſcandalous worde ſpoken by one of the women of the other woman. ie judgement, (32. %n Ge | 
1 verdic, the Court was info jane that one ef 90 eee ee 9 ean 125 od 73 ye 


gereupon judgement | stayed. 113: eh; ee 
: R Geo orge sriley how | Baronet, was bound in a fat. Such of a 1000 ee ut. 190 


eo Sir George Grips Cae eee ie 
be ſued by the ¢ 


Sats tefoyetbe MP Ajor of Coventry to one Drury,and now upon a certificate . 0 
5 by the Major nto t the Chancery, took out a Capias agatntt Griſtey bp the ets 
name ee ey Eſqutre, as be was named in the Katute returnable 

4 4 Aberenpon toztts of ertent were made into the Counties ok 

by and Stafford ae: executed me returned, ere 505 1 aa a 
Jiu pfaped that all might be amen 0 . Ent it nee 5 ourt. An q 
de des tnt A aos Net; nde. se take 
ſſe Cap ote eee 8 ane anew er nome! “algae rmi- 2. 
e a nae svi bone ot SA Sy 4 
ata tae aes aaa Nilo, | a ee 


8 30 Hillen Saint. Iohn verſ.? Wilby ver: Oates verſ.ꝰ 


| 3 Cafe, S Digg. Nuno. . Frith. Sn 
8 D 89 
| Wilfons Cale. 
} T. .: 2 1. ie 
0 . ppp. IZA: One exhibited a Will de placito debiti verfus Wilfon an Attoꝛney ok this 

Bill not filed Court, And akter a berdic it was moved in arreft of judgement that 
helped by ver- the oztgtnall bill was not filed with the Cultos brevium às it ought ko be. Wut 
ö dict. it appeared to the Court, that the tenoz of the bill was entred of recoꝛd in hac 
\ Se. Bids verba, And it ſeemed to the Court that this was remedied bp the Katute of Je- 
* 5 offailes as being in the nature ofa want of an oziginall after verdickt, But det 
rey ac. pe: 72 becauſe it was lald it had been other wiſe ruled in the caſe of one Matthew Rod 
woe og: bet Be an Attoꝛneg the Court would adviſe. os he. p 

* H. 1% Pote that it hath been Gince judged in the Common Pleas tured bp verdia, 5 
i and fo allo in the CErchequer-chamber-upon evroz ont of the Wings Wench unn 
Sers. 30 ft want ofa oy there, pet the woꝛds of the @atute is [want of 1 Wzit. J a 
| 3 ss Saint. lohn againfſt Digges. 1 5 
1 ; ee: 2 Bes 11 Jac. Rot. 3336. 4 1 
„ ( igt. Job mougbt an Aion of debt agatntt Digs upon an abligation, and 
Reciall bind- ", Dehe condition was, that the Defendant Montd pen to the Plaintife ro pound ö 
ee, which is oz a rent of certatne lands, the Defendant alleaged that the Plaintife 
„A. 7 had entred upon the land, and ſo ſulpended the rent, whereupon the Plaintiftfe 4 

demurred in law, and it was adjudged for bim, for this being but a recltal that 

ö it was for rent, tt is not mater tall. It Weve the fame, sake be 1 2 0 | 
. tit by pleading to the leale de. ole ar 1 5 
i 5 oy 
3 i 1 0 and 920700 9. 1 
Nen ; ° 0 9 5 
ye” ys 12 Nez Rot. 8 5 


* 44 e: Album breve, © 3 


. ; & age | 15 19 hs ba 5 
. . ee 55 1 fe. 
„ ITT. 12 Jac. Rot. 3264. " i 
ee ies 


at. 4 Nene elbe Gites and Frith the cafe was, that the Father deus tet éfet 

15 fonne and D he and bis ſonne and betve apparant by indenkure leafed land unte 

Wes heire ery fendant foz peares to beg in alter the death of the Father rendzing rent unto 

Fa dire lone; the father oped, the lellee enkred and the rent was bebinbe and thi 

re 25 re diſtrained, and the leſtee brought an ackton of trelpalle and had judgeme 
* 


= | 
ae 


— 


upon a leaf a 
Frade e the reſer vation of the rent was held utterly vold, foz though the fonn ; 


9 2 Fan, beire, it bettered not the cafe 1 5 85 but the 1 1 ag been 5 

7 beire oz heires of the leffo by that name, koz that is the onlp wozd ok pziv 

. e, 5s lam requifite in reſervatton of rents and conditions, (02 the a n 
e tation in point ok taking by thberitance eadem perfona cum anteceflo 908 
ben “fone in fachaccafe the rent contd never be Demanded bp the Father. 

2 oe heire thall take tt from the Kather as inberent and rtfing from the roo 

. reberſion tohich was bis fathers, and which be takes by delcent from bis kat 

and fo the tent it ſelk which was in the father, though not to demand becantes 

tt was not pet due, but pet it Was fo his that he mtabt releale and dilchaͤrge t 

the inor rent, thongh not by the wozd ackton. And lo note u difference oe 4 

_ this cafe where rent is refereed upon a leale of the 4 cite 

* 


7. S30 2 firtt, and w oz g D 0 Aikens Arrant 
Sant eee aint bi oS FLEE | 7 olf, all Inch arg 


oo OD; oT 6 no ane 


Call part of the ſald houſe, that it overhangs the fame, and ftoppeth bis light, 


4 where the fatd houle of the Delendant now ſtandeth, which did overhang the bonfe 


. 3 and traverſeth that the old houſe faperpendebar, &c. in tam amplis modo 
8 fat Arreſt of judgement, that this was an unperfec tilue ; for there eught over another, | 
te bozmer bone did, tobich as granted bp the Court, it it bad been Wileln ame into one 
platine, that the Plaintite could have no cauſe ef Acton, but fo2 the increaſe of 


0 canfetbep t can take no other knowledge foꝛ the Aurp bath not found that the former 


wöbat was overhanging de novo; becauſe the Court was inkozmed, that in 


4 ftillicidis it the! like; fox though While they are in one hand, they! map be fop- we 7%: 1 
1 ere things ‘of that nature CAEtll in being) doe revive becaufe they are of 2 é 124: 


in bis ‘Plea, but tooke tine generally as before, which was found againt him, j a 


Robins verſ. 0 8 13 1 


Barnes. 


was firs in the Father, and comes from bim fo them whereunto thee mur 
cleabe a 5 to à teverſton in the former caſes. 


Robins againſt Barnes. Aua pormittas. 
Hil. 13 Jac. Rot. 2108. i 


Rose brought a Quod permittat againſt Barnes, profternere quandam do: Me. @ co 
mum, &c. and counts that he was ſeiſed of an ancient bonte, and pard ; and 
whereas in the Calk part of the ſaid houſe there is, and time out of minde ‘path 
been, a window of fuch length and bzeadth, abe Defendant bath erected a ea 
certain boule of ſuch length and bzeadth upon his otvn {reebold, fo neer the ſatd : 


tc. Che Defendant pleads that one Richard Allen was ſefied ot the Plaintifes 
boufe and pard, and was alſo ſeiſed of a certaine houſe, ſtanding in the place, 


of the now Platntife, in tam amplis modo & forma, as the fatd now houſe of the 
fatd Defendants Doth. And be fatth that he pulled down that houſe, becauſe it was 
ruinous, and built this houſe in the place of tt. Che Platntife maintaines his 


forma prout, Sec. And the Jury found fo2 the Plainttfe: And noww tt was bat eng 


no moze of the new boule to be proftrated, than did indeed overhang moze than and they bor 


pleaded, Kor it was agreed bp the Court that though one of thefe bones had une an4 ate „4 
been bullt overbanging the other wꝛongkullp before they came both into one and the like, J 3 
band ; pet after when they tame both into the hand of Allen, that wzong now hs 
was paraed: fo that ik the bouſes came after wards into ſeverall hands, pet N 
neither party could complain of a wzong befoze: fo that in this cate tt was Ge ee 


‘the overbanging ; Vet becauſe be bad not expzelled and dickinaly limited that 
The Court mutt now give judgement accozding to the complaint as true; be: 


bouſe overbanged lo much, and not thereſt; get ont of their dilcretlon they gave the ae Ng 
Plaintite judgement, to; the whole, and execution for damages and coſts pꝛe⸗ 
fentlp ; but faped erecutton, as fo the abating of the boufe till tt might be viewed „ 


truth tt was but a mall matter. It J babe an anctent boule and lights, and 3 
purchale the next houſe oz ground, where pet no Pulance is done to mp former 

boule; now it is cleare, that mp priviledge, againſt that J babe purchaled, cea: a 

th; fo2 I map uſe mine one as 4 will. Mobo then ſuppoſe I would leale my . i 2 : 
former houle, J map build upon the latter, 02 a leate mp latter, be map bulld / Ph atte » 197, 


t me as it map ſeem. ge 
But r ote the ets a great ditkerence between Antereſts and ‘ofits, as 3 S70. ico 1 
Com „ dt. and bare eaſements, {uch as are lights, apze, Gutters, by 1 ge 5 a 


2 foꝛed done, 1e, becaule a man cannot be fat to wong bimſelt, pet it they be 4 ie: oR F: 
3 HK. Zu: 
no leſſe uſe of themſelves in one band then in divers, being egually (rebus ftanti- 2 
. fame ule d occupation) neteſlary for the ſeverall houſes to which 
they bel ea une ſuch things be fozedone o2 altered, wölle they 
0 5 the bouſes be againe divided, they cannot be vette: 
ei ag eek a time at the R oy ‘ 


tt, 44 GF 
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1 Grantham 2 

ö verl Hapley.s 

i | | 

. Obligation. . Grantham againft Fawley. 


Civitas Tr. 13 Jac. Rot. 3131. 


2 Ree Grantham bꝛought an Action of debt upon an Obligation of 40. 
Nu 2 pound againſt Edward Hawley ; the Condition tobereot was, that if acers 
ik tatne crop of Cone, growing upon a cerfatne peece of ground, late in the accupa- 
tion of Richard Sankee did of right belong to the Platntife : then the Deten- 
Lefforcove- pant ſhould pap bim for it 20. pound. Rob the cafe upon the pleading and de⸗ 
1 he oe og mur rer fell ont thus: Phat one Sutton was leiſed of the land, and 30. Eliz. in 
a terme certain April, made a ieale of tt to Richard Sankee 105 21. peares by Indenkure, and did 
may take the there by covenant and grant to and wilh Sankee, bis Exetutozs, and Alügnes, 
Corne that That tt (all be tatofull for him to take, and carrp awap, to his obne ule, tach 
fholl be 2 Cozne as ſhould be growing upon the ground at the end of the Terme. Then 
pe 1 8 Sutton ton veped the reverſion to the Platntife; and John Sankee, Executoz fo 
Richard, having ſowed the Cozn, and that being growing upon the ground at 
It is confider- the end of fhe Term, fold it to the Defendant. And it was argued bp Hutton: 


8 
A 
* 


190 80 pers Coꝛne growing upon the ground at the end of the Term, oz not. Allo, the 
the Cornero Welk oz never bad property in the Come; and therefore could not give noz 
the owner of gtanttt, but it ſounded pꝛoperly in cobenant; fo3 the right of the Cozue fan- 
the Land or to ding in the end of the Werme being certatne, actrewes with the land fo the 
1 50 rt 17 5 Wellor ; And it was fatd to be adjudged, And it was agreed bp the Court, That 
kent a, Been fetfed of land. ſowe it with Coꝛne, and then convep it awaß 10 B. for Uke, 
Here if tbe kemainder to C. for life And then B. dy befoze the Coꝛne reapt nom C. hall have 
; Leſſor ſow it t, and not the Executoꝛs of B. though his eftate was uncertaine Hoe the reaſon 
0 and 110 8 of indulkry and charge in B. fatles; pet judgement in thts cafe was given again 
hel, grains °° the platnttte, that Is, that the propertpand verb rigbt of tbe Cone toben it 
ih maindertoz happened, was paſt awap; fo it was both a cobenanf, and a grant, And theres 
for life, re- fore ik it had been of naturall fruits, as of grafle, oz bap. Which run meerelp 
: ae 5 toc. with the land; the like grant would have carried them in propertp after the 


C00 ã ͤ Kc 
9 


both dye I 


: Leſſor ſſall and therefoze the Cxrecutoꝛ thall have it, and not the Wetres ; Pet in this, cals 
have the crop all the colour that the plaintife bath to tt, ts bp the Land which be clatmes fron 
i balou the Letlo2 whlch gave the Cozne. And though the Leto? bad it not adualip 
been fowen by in him, Noz cer ta ine, vet be bad it potentially; foꝛ the Land is the mother and 
a Diffeiſor er . root of all fruits. Chereloze be that bath it map grant all fruits that map ariſe 
any other after upon it after, and the property (hall pale as ſoon as the krutts are ertant, as. 
the d 6. A Perſon map grant all the Aith-iwooll that be Wall have in fuch a 
aer tor Peates pet perhaps be thall have none; but a man cannot grant all the wooll 
, elch chen > that Gall grow upon bis Sbeep that be Wall bap bereatter ; foz there be bath 

„ uncertain ter- fk nettheractuallp,noz potentially. And though the wozds are here not bp wozds 
„ mor g g.: wok gikt of the Cone, bat that it Mall be latwfull fo: bim fo take ff to bis owne 


5 3 fluch wozds, as a Weale without tmpeacbment of wack, to the like eaforr, 


but ee and not ex vicermini, gives the trees. 4 K 1 e 2: Hg: 


- 


ation whether fo; the Plaintife, that it was meerlp contingent, whether there thenld be 


S 
8 eee 


885 Terme. How though Cozne be fructus induſtrialis, fo that he that ſowes t 
bold thar tbe muy feem to have a kinde of property ipſo facto in it divided from the land; 


é Grant of gift uſe; it is as good fo transfer the property, ko; the intent and common ule of 


as 


ae 


9 


= 


kurnedpledges ¢ fammoners,¢ then added that polt Summon. pradi@am in forma door by che 


5 


0 
3 
fee 


5 ae Mich. I 13 Jac. Rot. 2009. wee 5, 6 oe A ö 
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1 pound, and that be bad fallp Admintſtred, and that be had no goods in aft. dy. pol. ae, 


not oni to the next antecedent tempore judicii, but alſo to the time of the 
A3 Ten 3 bis! waite 1 a WMrtt of Doterasaine Walter of Lands in Summons at 


Writ, although the wozds of the Statute of 31. Eliz. be fometobat doubtfall cep · V: 


= " eberp one 14, dates befoze the return ol the Writ; and though there 


50 be the cont, that this Avow2p was infuffictent fo2 the pain, whtch could not deter here Se on 2 


qn verl< Allein verſ. g eee 33 
Walter; Samback, 89 


Andreibes. 


Moon againſt ee : Debt. 
12 Jac. ee 
P. Jai Leier ‘ „ 


Oon brougbt an Action of Debt agatntt Andrews ag an Adminickratoz⸗ Rana = 
and be pleades that another had gokten a judgement againſt bim foo an pleads ple 


poſtea præterquam bona & Catalla non attingentia fo an hundzed ſhillings; 2 
iwberenpon the Plainttte demurred in Law generally. Py Bzother Winch 
and 3 were of clear opinion, tbat the Wlaintife ought to be barred; foz though 
by the right form of pleading be fhoalo in ſuch cafe ſet doton in certatn fo what a 
blue the goods were, pet that is but form; fo2 ff he had laid that he had goods 4 
to the valde of 100. chillings, and the Plaintike had proved that be had 1. NG 
pound, pet be bad gained nothing. So the fubttance appears in this Plea, that be 

had not above to ſatts fie the judgement. And the Stat. of27.Eliz. is a fabonrable 8 
Law and full of equity, tobtch Judges ought to retch, and not fo chꝛinke; and 8 
koz the repugnancy that map ſeem to be in that be pleads firſk pleniement ad- ee de 
miniſtra, and yet atterwards conleſleth fometobat unadmintſtred: All the Pꝛe⸗ ö a 
cedents are fo, and the preterquam cozreds all, and the unquam poftea refers 


‘pts bands tempore brevis originalis, nec tempore judicii prædicti, nec ungaam 9 N 25 85 20.5 


3 na 


5 bekoze. Wut Warburton did a little doubt of the fir point. 


Ae 


oe Allen againg Walter. . Dower: : 
be - Hertford, Bots, AGT 


Munden magna, & Manden parva: And Thomas Broxborne the Sheriff te: the Church 


pradicta factam, be did at Munden magna, ‘bere part of the Tenements lie, at 
the mot ufual! dooꝛ, ac. cauſe to be pꝛotlatmed all ttzat was contained in the 


F ene Lon lie) pet the opinton of the Court was, 
the Proclamation in one Town was lufftctent. Fick in imitation of 
tbe Common · law, where ſummons upon the Land in one Toon ts ſutktctent. 
ers, the wozds of the Statute are fo; àbopding of feeret ſummons, and to 
give convenient notice to the partie, tos that fe the fon, both which are fatit- 
fied in this one Pꝛotlamation. 1 
Lafkly, other expoſitien would be full of milchtet, for the Land may lie in 
20, and fo the notice matt be at every Toton and everp one upol a Sunday, 


ere no adaall ſummons returned, but only the names of the fammonenty at. 
Was not regarded. Fo; that fs all the form at the Commonlato, and there is 
no alteration made bp the Statate in the point of ſummons; ‘bat where be did 
return the be had proclatmed the contents of the Mrit, that was ey 
fo} leis e that be bad made 1 of thes Wand. a 


Esel againlt Samback. 


eosin Howell 1 Samback; the Defendant, ande sbotory and b 8 07: 7 fe. 20. 4 
ed himlelte to 5 pound Rent due lach a dap, and for non papment thereof 114: Mhevase, 466 bs 
eG pœnæ; but laid no aduall demand ol the Rent, and concluded es 29: 116. 4 

lame 85. pound he did diſtrain⸗ and ſo avows. And it was relolded Demand res-. ge 


be forfeited without aduall demand of the Rent; and pet the Retürn twas ; ture of acute 175 

adjudged unto bim becanfe be bad jut cauſe to diſtrain forthe Rent, and thep e 5 5 

ne fo the Cours to be ſeverall. nr 
Wike 


134  Wike 7 6 Weaver vel? (Coventry ver 


Wright. Ward. 8 Mood hall. 


| 90 5 K Wike againſt Wright. 


| 2 e ‘Wi brought a Bill of Debt agalnſt Wright an Attournep of the 

7 e Court; and after tue found fo the plaintife, tt was alledged that 
Bill aeaintt an theke was no Bil to be found filed with the Cultos brevium, as it ought to be, And 
Atturney fied. it was fire queſttoned tobe within the eqnitie of the L aw of 18. Eliz. of want 
5 sews of oziginall Mrit; fo2 the Bill is the oziginall in this eafe Wut upon that 


Te. 1$2: 


ope oar sees. there was no reſolutton; fo; tf was proved bp oath that there was a Bill, and 
| pep “26s 244: that tbe Defendant bad accepted it, and fabfcrtbed it, and it was entred in hac 
: verbauponthe Roll, And fo the Court ozdered that a new Will could be filed. 


5 g Meayer againſt Parl. 
Treſpaſſe. 541 i 

Hon. F067: @ Ae. 404: 14 Jac. 05 1 Te 

5. %, London. was b 3 : 1 fe Hee, 

| Penne aver bꝛonght an acklon of trefpatte of Allault and Batterie agatnit 

ene N The Defendant pleaded that he was among others, bp the 

75 tommandement ok the Wozds of the Conncell a traypned Souldier in London, 
he. 1 ol the Band of one Andrewes, Captain; and fo was the Plaintife, and that 

Fiala as. thep were skirmiching tolth their muskets charged With powder top their 
1 eth another . &xettife in re militariagainſt another Captain, and bis Wand; and as ien 
| by miſchance were fo skirmiching, the Defendant caſuaſiter & per infortunium & contra 

6 inskirmifh, voluntatem ſuam, in diſcharging of his Pere, did hurt and wound the Plain 
| 


tile, which ts the fame ac. abſque hoc that be was gutltp aliter five alio modo, 
„ And upon Demurrer by the Plainttfe, judgement was given for him; oz 
i Finch e ons © !-#:though it were agreed that ir men tit oy Turnen in the prefence of the 15. „ 


02 ik two paſters of Defence plaping their prises kill one another, that this 
8 wall be no fetonp ; oz tf a Lunatique killa man, oz the like, becauſe telenp mutk 
0 N be done animo felonico: pet in trefpatte which tends onlp to give Dammages 
arcoꝛding to burt 02 lolle, it is not ſo; and therefore tfa Lunatique burt a man, 
f be wall be anftoerable in treſpaſſe: and therefoze no man hall be ercufed ot q 
degrees to a- pont ei bene licuit) except it map be judged utterly without bis fault. 1 
void 15 oe As tia man bp force take mp band and ſerike pou, o; ff bere the Pefendant 
Ligaen, not had fald that the Plaintiferan crofe bis Peece when it was dilcharg ing, oꝛ 
gulty: bad ſek kozth the cate with the circumſtances, fo as it had appeared to the 5 
Juſtification, as that it had been tnebitable, and that the Defendant had committed no negli 


E Alfault: is 
ae os sence fo gibe ocralien to the burt 


as this. 55 * 


1 Coy vent againſt Woodhall, == 
0 Debt. Hd we Hill. 12 lac. 72880 W FO 
Gral. 67: Winch. heey n 13 Jac Rot 2588 i 


Goldsbrowe, be condition was, that whereas one Rarhborne had bound bimſelfe 
Apprentice Appzentice ta the Defendant for eigbt pears, the Detendant did covenant. 
fent out of the With the Plainttte that be wonld retain, teach, keep, and emplop the fain Ap⸗ 
Realm, pꝛentice in bis owne boule and ſer vice, in the Art of Chirurgery dur ing the 
terme, and bound bimfelfe in twenty pound fo performance of thoſe covenants. 
And then it is chewed that within the terme, the Defendant ſent bis ſald 
„ehe companp of ofber expert Chyrurgtons, the better to learn the Art; tobe 
* upon the Plaintife demurred, and judgement was given for him; for it tr 
15 „ expzeſſely againſt this covenant; for though the covenant were not fo rettral e 
to the houle in meaning; but that he might fend bis ſervant, or Apprentice 
* into other places abont bis cures, pet he mutt be fill as one of bis Nonſhold 
rc comming and going, and in his ſervice, and not put over to any other 3 for as 


There are three Crefpatte, (fo2 this is in the nature of an exenſe, and not of a juttification, - 


3 115 ie a 
London, Oe bꝛought an Action ol Debt againſt Woodhall fox twenty pound. 
| „ f tn a voyage fo Bantam in the Eaſt Indies, which be pleaded a 4 
14 * * * t 


ou I ſatd the matter or putting an Apprentice is a matter of great trutk for bis 
; dyet, 


oy 


rr gr et 


Pie vert. 8 Dem verſ. 8 135 
Thrill. Lemman. f 


dpet, fo; bis health, fo; his ſalety; and therefore J will- by chotce commit him 
to one, and not to another. And generally no man can force bis Apprentice fo 
goe out of the Ungdome, except it be ſo expꝛeſſely agreed; 02 that the nature b * i 

bis Appꝛenticehood deth impoꝛt it, as tf he be bound arne toa Perchant⸗ 1 
enn 03 & Haploz, oz the like, 


Die againft Frl., 


„le intozmed 1 Thrill upon the Statute of Reentancte, who pleaded 1 Ro: 297 
that he was indicted in Middleſex fo2 the fame offence, and the Plaintike 
latd nul ciel Record, and dap given to the Defendant to bring in the Recozd; 
whereupon he took a Certiorari Jultitiariis pacis ont of this Court, and at the 
bap bzonght cenorem Recordi certified bp Str Thomas Lake Cuſtos Rotulorum. 


1b 


Nee certitic - „ 


And it was bolven clear that the Defendant did not need to fake his Certiorari e ke „ 


a out of the Chancerp, and ſo to bring it hither by Mittimus. Wut this Court 
migpt fend this Cerciorari immediately to an inter io; Court, and fo are the books 
4H. 6. 13. & 19 H. 6. 19. But it tt were to certifie the Necozd ff felf, as upon 
3 cit ol Crro2, oz a Certiorari out of the kings Bench to a Juſtice of Peace, ö 
a which removes the very Recoꝛd it ſelt to hold plea upon, there it were otherwiſe; 1 A. 249. 
but bere the Cerktücate was dilallowed, becauſe tt ought to have been made in 
the name of the Juſkice ol Peace, before whom tt was taken, according to the 49. 
7 15 ok the Mrit; though the Cuftos Rotulorum keep the Retezds, and !! 4% oh: 
be Ciel Juttice of fhe Common⸗Pleas alone certifies all Recozds upon = 
5 ok Erroꝛ z for the Mrits are directed only to bint, But tt appeared afler 
thatthe Plea was of aconbicion before the Aulkice of Gaol-veltverp, and 2 
the Cerciorari and all was vold: and pet becanfe that it was the award o 
Court, it was not made as & tatler of the Recozd in the Defendant, though ie: a 
had it not at the day; pena alt ae 8 de ‘nove ‘fo pet Suttlcea 5 
ba asl e e 
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5 enable, and fa to put i upon be sna of the Court. Mole the ee in ſonablenelſe 
ia to ig arbitvarp, and is due to the L ond of common right: and it is onig in of a Fine 


point eee to de enant ik it be unreaſonable, which the Court cannot mee eee G1. papas; | 

judge, but upon th fact agreed: And the Topp bolder ik he be a Defendant, MAP Tela pot Maries ert 

: plead riot guilt ; and then tt the all come in evidence whether the Fine were ate. 50h 50 
le ni. o. at pet the apinion of the Court was acatntt the Low in 


nunreaſonab 

this tale, becauſe e had not laid a demand or bis Fine, at the kime it grew 
dus, 07 ſome time ekter 0 nan d m 

. bd Co 


5 os Calis, Dinas 


CafeC Cafe. S Cafe. 
Devife. : Griffith Floods Cafe. 
eue n we apse 16%: Hill. 13 Jac. 


cc PSP Che Court of Wiards was this cafe: DneGriffich Flood a Dodo; of Lato 
Stat. of chari- ce ae ſeiſed in fee of lands in the County of Cardigan bp Deptfe anno 1577, 
sf sable ules. cc and in Auguſt 25 Eliz. deviſed the fame unto Anne his wile foz her life, and 
ce ukter to Jane his daughter kfoz her life, and after theſe lives ended fo the Pꝛinct⸗ 
„ „c pall, Fellowes, and Scholars of Jelſus Colledge in Oxford, and their foc. 
e tellozs to find a Scholar of his blood from time to time, and died. The ves 

ended, Bridget Lloyd the bette of Griffich Flood, being the Kings ward, entered 


. And upon a caſe made hereof in the Court of Mards, and by ozder of the fatp 
SM (8.79.73: Conte bronght unto the Cbleke Baron and my elke to be tefolbed; Wwe agreed 
Vic armen that the debiſe was vold in late; becanfe the atate of Gils did not allot De. 


bifes fo Corporations in Poztmaine; but pet we held it clearelp within the re⸗ 
tete of the Statute of Charitable uſes of 43 Eliz. under the wozds limited and 
appointed. And fo it was decreed that the Colledge ſhould enjoy it againg: the 
Ward and bis bepres, And tt was ltketwife held bg us, (and fo is mentioned in 

the Decree) that the Pꝛopiſo in the Statate which erempts Colledges, is only 
intended to exempt them from being rekozmed by Commition, but not fo tes 
ftrain gifts made fo them. ’ 


iba hi i Collifons Cafe. 
Deviles © P. 15 Jac. ! 939 
Here fan: te ton. f ea: 


Ollifon 15 H. 8. deviſed an bonfe in Eltham in Bent to Lettice his tolfe 


| los lffe, and after ber death made lohn Bricker and others, Keokees (as e 


chaunc. „ kalled them) in the laid boule, ko keep it in reparations, and to bettoto the reſt 
Siat-43 FUR: ol the ofits upon the reparation of certain bish toapes there. Collifon and 
ules, bis wile are dead; and thebonfe ts delcended fo one Oliver Rolt an inkanf. 
f his Cale being in the Chancery between the parichtoners and Rolt, was res 
ferred bp the Court to me and Tanficld : and wwe reſolbed clearlp that it toas 
tolthin the reltete of the Katute of 43 Eliz. foz though the Devite were utterly 
ester |. Yeahs) bold, pet it was within the words (limited and appointed to charitable afes: 


1 py 4 


one appofgted that, that were not bis owne fo charitable utes, 


| | Dimmochs Cafe. . Re 3 
q Inquiſition. 4 4 Be Paſc. 15 Jac. ch ane 
/ e Thee Cafes came ont of the Court of Wards to u. 


* * 


4 el ke, I was kound bp Inguiftt on alter the death of Hir Henry Dimmock in Com.’ 
5 . 4 5 5 


tt Warwick, 20 Decembr. 13. Jac. That one Bull and Wilcocks did by In⸗ 
K ted o 


8288 8 dentate, dated z July 13 Jac, bargaine and fell the ano; of Pye to the fats Bir 


e Henry and bis bettes foz monep, and that he oped 4 Octob. 13 Jac. and after 


v. Heb. c. ilcaſtet the bis death, and not before, that is to fap 23. ejuſd. Oct. the deed was turolled. 


110x218death of the nd that Anne Dimmock was his cozen, and bette, And of full age; and that 
e “the Panoꝛ was holven in chiele. And tt was refolbed by Mountague, very 


and mp ſelte, that Anne Dimmock was to ſue liver; for we agreed, that this 
differed from all the cafes that are put in Shellyes cafe of Recovery fo Fine 


e ethe ellate bette in the Heir, though quatiheire, that never was in the Ancetter, 
fo this upon the Inrolment ſettles in Law, as between the Bargalner and 


‘tates to the ufes ipfo facto : onlp the Stat. ot Anrolment fates, that in that 
cafe it hall not veſt, except the Weed be Inrolled, So that ik it be inrolled 
it doth veſt, not by the Stat. of inrolments, but by the Stat. of ufes prefentip. 
2b Gye: fe Jango: Bet it was agreed that the Bargatnee cannot bargain and fell unto another, 
W. 410: 218: 107: befoye his owne Deed be inrolled; as was judged in Bellinghams Cafe. 
A ‘ 


G: $3: hog: ; — ere 


on Ming? 
1. 


WBargatnee, ab initio, upon the Statute of 27 H, S. of ules tobtch doth joyn all 


i 


» Otberivife, tf he were an inkant, lunatique, oz the like, that gave tt, oz th 


65 87. executory, Covenant to ratſe ules, as in Woods caſe there, and the like’ wbere : 


4 


And that be pꝛelented lohn Hopkins; who was admitted, ac. and dyed and ſo tt aa r 


S* Ralph Burchers ee of Bedford, verſ. ¢ I 37 
Caſe. Bifhop of Hreter, & Wilfon, ¢ 


Burchers Caſe. . „ Lunatique. 
A el, 
Ir Ralph Burcher being lelzed of Divers Panozs in the County of Yorke 2 
golden in Chtefe dyed ſetzed Anno. 40. Eliz, and the fame deſcended to 
William Burcher, Pꝛeſently after his death, it was found by his Otkice bekoze Lunatique 
Commtittioners in the County ok Middleſex, that the ſafd William Burcher {th nor re- 
was a Wunatigue, and fo had been long before the death ok his Father, and that es unge 
be was ſelzed of the fame Panoꝛs; and the Queen granted the cuſtody of him againſt him, 
and bis Wands to Str Francis Barrington. After which 42 Eliz. there was an 
Offlce found in the County of York, of the letſin ol Sir Ralph; his death, and ane 
Meir, uc ſupra and that be was of full age; and we refolded the Ring Wp af And livery 
to habe any mean Rates in this cale:foz defanlt of Wiverp {ued oy fendered ; was due to him 
becaule no Waches could be imputed unto the Meir betng.dbunatique. before, Ha 
and ever fince the Death of bis Anteſtoꝛs, and the aches of bis friends thall he wouke Have 
hall not hurt him. Otherwile it were, ik at ang time he gad been Jana memoriæ ſuedl it bein 
fince the death of his Anceſter. And there was ſhewed unte us the like Decree fr his kegeßtr, 
made Mich. 10 Jac. in the caſe of one Vaughan, which Pater Attourney of 8555 1 
the Wards faib was made 23 a Detree of Eguitie, but Wee relol ved allo, it N 5 xe 
was a good Decree in Kab, upon the reaſon afozelaid; not betauſe the ing 
bad fetsed, and committed by force of the Wunacle, fo; that wonld babe changed 
with the Kings better estate, koꝛ tt is mate pa She. Ai bold io k of 
pee then ſoꝛ iLunacie. 


Elben Earl of Bedford, a Wilken Bifhopof Bare, 1 2 Be 


Henry Milſon Clerk of tbe Church of? ig 5 ae eee 1 
adh ie 14 Jac., Rot. 2239. 35 1 a nike : ets brought hang. fp. Qu 
> Dward Earle or Bedford brounbt a ‘Quate impedit againte william 3Bttbop 1 
sof Exeter, and Henry Wilfon Clerk foz the Church of Buckland, and con; Defendant, 10: 
iy unto bimfelfe the Adbvonton in taul; und then ſhetus that be granted the face peeve 42 


next avopdance unto one Walton, and. stvers; and that the burch: ‘hopped by dance, 
the death ol Wheeler; and that the Gzantses preſented John Hopkins, tybo 
was admitted, ec. and died, and fo it pertatns fo him to Pꝛelent eas Be ee 
kendants diſturbed bim. Wo this the Defendants pleaded; that before th 

chaſe, that is to fap in May 10 Jac. the Platatite did purchaſe a Quare Ampedit ae 
againt this Biſhop Defendant of the ſame Church; wbereunto the Wichop Qs 
appeared, and the Plaintike declared againſt him, and conveped unto e N 2 yt 
the Advoulon in tayl, and that the Church betame void by the death of Wheeler, 8 


Net 


Aon js em | 
ces iN 


pertains | fo him to Pꝛeſent; whereunto the Bichop Defendant tmparled, and Berea 
aberrs that it ts the fame Earl, the fame Hopkins, the fame avoydance, and the 

ame dickurbance, wherenpon both actions are bzonght. And that the fire action 10. hs a 94 
depends pet nat diſcontinned, diſculled, noꝛ determined; and demands jndgement a 
ok tts later Wit purchaſed, (a Tittle) whereupon the Plaintike now declares 
banging bis fir Crit. Tbe Plaintite replies, that atter the purchaling of the 00 eee 
‘fir original TArtt, that is to ſap, the ſixth day of December Anno 12 lac 
the fame Church being lll vold, and he Hill ſetzed ok the Ad voulon in tapl (as 5 8 
~ afozefato ) prefented one Henry Curtis his Clerk to thaldbithop, praying him, 

dt. who tefufed bim, which is the dickurbante, whereupon be now declares; and 

1 pees tbat, that it was the aes ue wa both act: 


2 


eee ok the Suite is, lo eet andtetober tye Baetetation, hone Heth; %. 


We 5 the fame thing pou fall not have two {nits at once. And here was A 
2 dicturbance 


Daribrook, & 1 85 Orde & others. 


diſturbance laid in the former ſuit, and the ahoydance the ſame; fo that the new 
a dickurbante betters not the cafe fo2 the Plainttke. elves, the nature of a Quare 
pg ZL “608 4 Impedit tafo be finall upon Ponſuit, o2 diſcontinnance; but this way were to 
4 fag 7, doefeab that, fox the plainttfe, not leaping bis former faite, map bing a new one. 
And bp the fame rsaſon, twenty, which were an tnfolerable vexatton again 
rule of Law; and the adding of a new Defendant to the former, amends pre 4 
cate: fo3 till there are two depending againſt one man. Otberwile ff bis ire 
a Quare Impedit were again tenne, by adding another to them he migbt have a 
nem Quare Impedit, and fo in infinitum; but he may have as manp as be il 
again ſeverall perſons. 1 
Lee | Gia Sir isk Procter againſt Darnbrook, and others. 


gid +o Paſc. 15 Jac. ! 1 


Bill ns N the Star, chamber in a luit between Sir one Pro@er plaintite,, a 
niin Darnbrook, Armitage, and many others Defendants, for divers, but {pectals 
thew. na le, Ip €02 one bozrible Riot committed by them all, in Beverly Moors abont Lead: 
ö works, and felling of WMoods about them; becaule it appeared upon t beating: ag 
ok the Caufe in part, thet tt was depoled by divers, that one Wetherall (wbieb 
he upon was arisboufip hurt in this Riot, did dye within three moneths alter?) And 
3 Riot, being before an able man fatd, be wonld charge one of the Reofers with bis 
; dea th. By ozder of Court we the two chiele Jutkices, together with the ret 
ol fhe Judges conſidered, Whether it were fit to proceed here; and reſol ved * 
that the cafe appearing thus, it exceeded the capacity of the Court, and was 
ii, h O€ dangerous confequence, though it were lain but a Riot in the Bill, ſincte 
it kell dat to be Ltkelp fo be a mur ber in them all, bp tbeſe pꝛoofs, the rather bes 
cauſe the proofs were read bp the. Plsintite himſelfe, and his Interrogatozie : 

kended fo that end, and be bimſelk bad gzolecnted tt, as a murder long 3 
and Wan die we bel it fit that be ‘fould bee dere to ap eal Lok murde 


5 738 Procter ae 2 Meera verſ. fe 


Ne 


Fette. 


rie Marto gan Tomas One, and nce ed 
7 e N N Moran bꝛougbt an Bjedtione firme agatnt Thomas Orde, ind 
In Scacavio. others, fo2 Wand in Morton in the County of Durham, as debtoz tc 


Quo minis. Bing, Quo minus, 8c, And the Defendant pleaded not guilty, & de eo pon i 
a $4 age cee, Pepiad. Anthonius ſimiliter Jo. fiat inde Jur. Et quia exit prad. ſupe rius 
ane junct. pet hominés ‘dé vifne de Morton in Com. Dune im. præd. (ubi Breve D mim 
2 Ged. beg: Regis nen curtit) & non alibi triari debent, Ideo quoad triandum exitum illum 
Ce. re: . Recordum loquelæ pred? mandetur Epiſc. Dunelm. & ipfe ulcer mandet iq 
. Juſtie. infra libertatem illam idem Recordum, ita quod illud habeant ad pre. 
3 Hes. 7: p-: Curiam’ apud Punel m. præd. prox. tenefldum, poſt quam idem Recordum fibi ü 
N County Pala- deliberatum fuerit ad werifcarionem piæd. exit. ibm. faciendum, & Dies dat, eſt 
tine of Pu ham tam querenti quam defendenti tunc. ibm. &c. Et cum verificatio exitus ibm 
rte e out fherit quod tune prad. Epiſcopus Recordum loquelæ, præd. cum toto eo due * 


Exch 
9 at Ger pred. catia prox, fact. fuerit Baronibushic mittat ad certum diem Be em 


tificate from Juſticis7ir parcibus pied, in eddem Cutia hic prefigant. And 1 85 fa 
thence, AB ihops Certincate thus. Ego Gulielmus Epiſcopus Dunelm. Ba 
SGcͤcacccèrtifſco quod ſecundum tenorem Brevis Domini Regis de nus mihi 

- + direct? & hnic Recordo annex. ad curiam Domini Regis 11 1 pud D Dunelm. Die 

„ fine 26. Juli Anno Regni Regis Jacoa1. coram me prafat, E 99585 ae 4 
tam, & Ed. Bromleysidte. Infticiariis Dom. Regis in Com. Dat Sadbe N 
exiften, prox. cur. & c: Poſtquam idem Recordum mihi delibe atum ‘hic mand 

„ N Midem Recordum eiſdem Iuſticiarlis Dom. Regis ad verificationem exit. e. 
oy And then chewes that the lame a ie arties came and the Plainttte praper 
2 55 8 quod lex 3 Rc. A commandement was at fo the 


J MN WIN edn dh ui a Cader Sa ubigts o S - 
f Norris verſ. ¢ 139 
Gamti Hundred. 


Sheritke, quod venire fac. ad horam primam poſt meridiem ejuſdem Diei duode- 
cim, &c. And that then the parties came, and the Sheritke retukned his Wirit 
lerved with a pannell, but the Jury came not, and fo it was continued by habe- 
as corpora from dap to dap, fill the 8. of Auguſt Anno 12 Jacob. and then the 
Jurp patted and found the Defendants guilty, and aſſeſſed dammages, and 
toſts, and the Juſkices prefired a dap to the parties in Octab. Mich, tunc prox. 
futur. coram Baronibus, &c. Ad quem diem ego prxfatus Epiſc. Recordum pred. 
cum toto eo quod inde in dicta cur. apud Dunelm. fact. fuit Baronibus, &c. juxta 
tenorem brevis, &c. mitto. Nhereupon judgement was given for the plaintite, 
anda Mrit of Erroꝛ bzought, and one Crroz was aligned: That it was not 
tonleſled that the Cauſe could not be tryed but at Durham, as it is uſed in cafes 
of challenge bp the Plainttfe fo the Sherifke, to remove it to the Coroner. But 
it was anſwered, that that was matter of meer ſurmiſe, and therefoze required 
the confellton of the Defendant, but this was matter apparent to the Court, 
and therefore the Court Ex officio did award the wzit ut ſupra. But the chien 
Erroz thereupon it was infifted, was; That the Mittimus is to the Bibo. 
ut ipfe ulterius mandet Recordum Jafticiartis &c, Rot it appears by bis Certtfi⸗ Authority and 
cafe, that be was one of the Juſtices bimfelf, fo that he could not fend the Recozd intereſt in one 
to himſelft; and indeed this Certificate varied from former Pꝛelidents, Ac. de. , 
which did never mention that the Bishop was a Juſttce himſelt. 

Pow this appears to be the pzaatſe ever ſince the Stat, of 27 H, 8: whieh %. 24: 
fapk from the Bichop, and gave to the u ing the making of the Julkices there. 
But pet notwithſtanding the koꝛm ok the Mittimus is continued to the Biſhop, 
that he would fend to the Zuſtices as before; only they are now called the ings 
Juſtices, which they were not befoze, And it ſeems that the Mittimus might 
well enough, upon the Stat. 27 H. S. habe been directed to the Juſkices them 
felves immediate; and pet this way alſo map be good, becauſe the Statute di⸗ 
rected no alteration in that point, and the Pꝛeſidents have continued fo; not K 
tt appears alſo that the Biſhop is the fir man in Commiflton with the Judges, 
eber ſinte the Statute fox boners fake, fo that the ſubſtance of certificates bavs 
eber been in effect, as now this is; ſabing that the Bichop bath not named 
bimielfc a Juchice expꝛeſſely, as in this he doth, Mereupon Mountague chief 
Juſkice, and my felf, alter hear ing of ſome arguments reſolved, that the cerstfi- 
tate was well enough, and that the wozds mandavi Recordum juſticiariis was 
no moze in effect, but habui Recordum coram Juſticiariis, which was true. And 
be brought the Recoꝛd info the Court holden before himſelf, and orher Juſtices. 
And though the proceedings were not all ad prox. cur. but upon many ad journ⸗ 
ments, it was well enough; but the Recoꝛd mult be delivered into the Court 

next ałter it is received. and then to proceed as it max; loꝛ all cannot be finiſbed 
at the firſt Court, and fo we reported to the Loꝛd Reeper, and Lozd Treaſurer 2 & 284 
in the Excheguer Chamber, and ſo judgement was affirmed. e 


* Norris againft the Hundred of Gawtry. 
ira der, 5 


ee 
No bꝛonght a Mrit upon the Statute of ue and Cry againk the Hun⸗ 
dzed of Gawtry, and the Robbery was layd as it was indeed, 9 October 13. 
Jac. And the Teſte of the Writ was 9. Octob. 14 Jac. And after a Merdict for 
the Plaintife, it was mohed by Harvy, that the Mrit was not bꝛonght within 
the peare after toe Robberß committed, which are the very woꝛds of the Stat. 

27 Eliz: And it was agreed, that in the cafe of Protection, the peare ſhall be coun- . 10: 

ted ftom the day of the Date: And fo in Deeds enrolled, the dap of the Date Mall 5 . 6 

not be counted any part ot the fir moneths. And Juſtite Warburton held it ſo ald 1 oy oy. 

in this cafe. But Juckice Winch and J, were of a contrarg opinton, in cafes ae 
that depended not upon wꝛitings dated but upon time to be reckoned from Acc sg 
done, aS in this cafe from the Robvberp committed, which mut be confetled, Gece 


was done upon the ninth of October, 13 Jacob. and there cannot be two ninth 
: a. „ dapes 


Leicefter: Wo. Seh: 
1 


Punto ise: 


140 Thornton 9 05 Colt & Glover verſ. 5 
leb. 5 Biſhop of Coventry & Lichfield. 


papes of October in one pear ; and be might have brought bis action the fame 
fire dap, without doubt. And thonah it is true, that a Deed map be inrolled the 
. verp dap of the Date, pet that is by reafon of the intent of the Waw, and not by 
1 liz, Dier The letter. Ik a Weaſe be made from the making of the Weaſe, it takes effect 
286, Ejectione pꝛeſenkiy the fame dap, whether it he dated, oꝛ no: ſo it the Bargain and Sale 
q fine. be not dated, the fir moneths mutt be reckoned from the delivery. And though 
id iG 1 (£90 the party Robbed, deferve reltek and pity; pet againſt the Hundreds, Which 
7. ih: are innocent, tt is a berp penall Law, and fo the plaintife could not have bis 
Judgement. a eee J e 


Thornton againſt Iebfon. 1 ahs i 5 
J Cafe. e Hil. 14 Jac. 6 a 1 aah 
ae 7 brought an Adlon ot the Cate againtt Jebſon, and land that there 
Bei: Yt. go: I he was a Carter, anda man of honeſt fame, that the Defendant had ſald 


FEAL 139: Nei of him, that be was a common Warreter. Pow we we were of opinton, that 
Common Bar- il thoſe wozds were fpaken ol a Juſtice sf Peace, oz publique Dicer, oz ol an 


bs 


lee, Akkournep⸗ oz the like: that they would bear an Aton. 
(e ipie : H % Determino Sancti Mich. anno 13, 14. Eliz. 1 stay, 


j „ Bendloes dd. H opinion del Court in ceſt cas; Roy feify dun Manor, a que 
4 Vi. 2. Adyouſon eft appendant, eftrange preſent, & fon Clerke eins per 6. mois nient 
a conuſant al Councell le roy, & puis le Roy per ſes lettres Patents grant le Ma- ee 
‘nour ouel’ adyoufona eltrange ! incombent devy fi le grantee poit preſenrn 
ide 16 E.3 gelt le Queſtion, & fuit tenus per Curiam que il poit, car Fadyouſon fuit 

Be Qu. Imp.67. touts dits, appendant & le inheritance deceo paſſe al grantee. Car fi common 

Mo. G38" ofp 292 perſon ſoit ſeiſe d'un manor a que advoufon eft appendant & eſtrange 


* que auter ad reconitinue ceo per breve de droit f advoufon mais neſt iffint in 
N C. 975 le cas del Roy, car home ne poit mitter le Roy hors de poſſeſſion per prefent~ 
; 7 Tad Le ment ou uſurpationzmais le patentee ne avera, Quare Imped. del primeirdiftur- 
Yok, ; Ge ats bance, car ceo remain in Ie Roy pur ceo que fe Roy nad donne ceo efteant chofe 
1 ee 5 he Kings en Accon. fi non que il fait afcun mention de ceo eo fon grant. Et fuit agree 
pean fhe que le patentee avera le prochein Avoydance & en Quare Imped. ferra fon 
Aasdxonſon. title per le darraine prefentment de Roy fans fair mention de preſentmenn 

5 Ut a0 (or, reg: del eſt range. f n e 
. eee e uae + Commendam Caſe. e — f 
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a sol deal Ihn Colt & Glover, againſt the Bifhop of Coventry & Lichfield. | 
: 9 6 : ee 
e 4 gsgel, do, A Jac. Rot. 2642. e e 
del. . e b Tobn Colt, and William Glover, bring a Quare Impedit, agäluſk Richard 
' Cpa 2 ld. e. jg: L Bichop of Coventry and Lichfield, of a Pzeſenkatton to the Church of Cli n 
ug taford, ' Camvill; and declared that one John Standley € ſquire, was fetsed of the ano; 
Ul ake Great kale of Clifton Camvill and Hampton, with the appurtenances ; fo which th’ ai 
eie Com. bonfon did belong, and died fetzed, and it defcended unto Elizabeth and Ifabel 
mendam in the bis Daughters and Beires, and then bzingeth the Panoz and Advonlon 2 
chequer-cham- Herfey and Moy le, by whom the next abopdance,4 E. 6. was granted to three: 1D 
e then that whole avopdance came to one of thofe thzee, ſcil. to leffrey Walkenden; 
thither out ol then the Church abopved bp the death of Hampi eran Fncambent, And 


7 


the Common . 


bla fo Geffery Walkenden prefented William Walkenden, toho was admitted, in. 
_ fttted,and fnducted,and then beingeth dolon the tobole Pano ani Advonſon to 
Walter Heningham, &c. And Heningham entred into the whole hanoz, cum perti- 
nentiis ad quod, &c. and was ſelzed in taple, and fo feisedpoftea ſcil. 11 Jace 
made a grant of the next avoydance unto Colt and Glover the Platnttfes, and 
then the Church avopded by the death of William Walkenden the Incombent; 
and fo it belongeth to the Platnttfes to pyefenf, and averrs the life of Walter 

Heningham the Ozantoz. : a 85 
2 


* 


preſent, & ſon Clerke eft eins per 6. mois ore E advoufon eft difappendant tan- q 
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The Defendant contelleth all the convepance of the Advouſon, and the first The Barre. 

grant of the abopdance by Herfey and Moyle, and the death of. Stanley the In⸗ 
cumbent and the pꝛeſentatton of William Walkenden, and that he was admitted, 
and inſtituted accordinalp. But then be pleadeth the Stat. of 21 H. 8: of plu- 12 
ralittes; and that Clifton Camvill was a Benefce with cure and above 8 
pound per anumm, and that Will. Walkenden in December 3 Eliz. tooke the 
Benellte of Velvertoft in the County of Norchampton, and was therein ads 
mitted, in&ttated, and induced. and ſo Clifton Camvill became vold, and re⸗ 
mained vold 18. moneths, and fo it accrewed fo the Queen by lapfe to pꝛeſent, 
and then the Queen died, and fo it doth belong to the Ring to prefent, and then 
pleaved the Statute of 25 H. 8. ol diſpenſattons at large giving power of dil⸗ c 21: 
penfation to the Arthbiſbop of Canterbury, and in the Uacatton to the Guar⸗ 
Dian of the Spiritualttes ; & then plesdeth that in November 1610 the Dean and 
Chapter of Canterbury being Gardian of the Sptrttnalttes the fea of Canter- 
burp being void after examination of the cauſes and qualities of the fatd Bichop 
then ot Rocheſter. now elect of Coventry and Lichfield, reciting by their Wetters 
Patents of diſpenſatien, the petition of the Dekendant then being Bicbop of 
Rocheſter, and elec Bichop of Coventry and Lichfield, was inſuſficient; and 
that he held already fhe Rectory of South-fleet in Kent in Commendam fwfth 
bis Bichopz ick of Rocheſter. And therefoꝛe to provide fora Biſhops ate, and 
that it Mould not be viltfied, did grant, inter alia, ut Rectoriam de South- fleet; 
nec non ut unum aliud, vel plura Curata, vel non Curata; Beneficia Eccleſiæ in- 
fra Regnum Angliz, cujuſcunque nominis, qualitatis, aut dignitatis in Commen- The Commen? 
dam itidem obtinere, acckptare, & recipere; ac propria fua Authoritate capere & dam. 3 
apprehenderez ac realem, actualem, & Corporalem poffeffionem ejuſdem, abſſue 
Initicutione; Collatione, Inductione vel alia quacufique Iuris Solennitate, intrare, 
ac omnes Decimas, proficua, &c. quam diu viveret, & dicto Epiſcopatui Coventry 
& Lichfield præeſſet, in Commendam tenere, poſſidere, & habere, & in ſuos pro- 
Prios uſus, & utilitatem convertere; ac de eiſdem omnibus, & fingulis integrè, 
ac pro fuo Arbitrio, libere & licitè diſponere poſſit, in tam amplis modo & for- 
ma, & effectu, acſi Epiſcopatum non fuiſſet aſſequutus, acfieadem in titulum 
Canonicum ac cum legitim diſpenſatione poſſideret, ac in eiſdem debitam & 
perfonalem Reſidentiam faceret ; Ac ſicuti veri Rectores & Incumbentes con- 
vertere poſſent, licet non faceret Reſidentiam. And then grants him like power, 
pro arbit rio ſuo, to reſign and change, and others in their place propria fua 
Authoritate capere, apprehendere, &c. ut ſupra. And then diſpenſeth with Non- 
Refidence, that he ſhould not by any meanes be compelled unfo it, quantum in 
ipſis fuit & jura regni pater en; Canon, decretis, conſtitutionibus localibus 
Stat. ſive Ordinationibus Ecclefialticis generalibus, vel ſpecialibus, etiamſi juramen- 
to Religionis, vel quo vis alio modo confirmatis, vel corroboratis, in contrarium Non obfbante 
non obſtantibus. Pʒovided that al his Wenefices of all ſoʒts Mould not exceed 200, ; 
Marks in the Rings books. And provided, quod Beneficia prædicta obtenta, vel Conditions. 
obtinenda debitis non fraudentur obfequiis. And then be pleadeth the kings cons 5 
firmation oꝛdinarp 8 Jac. per lireras ſuas ſigillatas juxta predictum Actum &c, 
hat he (ould en joy all things conta ined in the diſpenſation, ſecundum vim, Averments? 
&c. earundem and the Inrollment of the D iſpenſation, and then averreth that d 
tte eauſe of this Dilpenlation was not repugnant te the law of God. And that 
like diſpenſat tons were uſed to be had at Rome, befoze the making of the fatd 
Ac by Biſhops, fubjecs to Bing H. 8. And that the fatd diſpenſation was nok The Kings 
againt the Statute of 21 H. 8. of Non-refidencie, And then he ſbewes that Prefentacion, 
be was made 15 {hop of Coventry and Lichfield 6 Decembris 8 Jac.concurrentis 
bus his, &c. And then that the Ring ratione prerogative faz Regie, per lapſum 
temporis fibi devoluci, bp bis Wetters Patents under the great Seate of 
England, dated 27 Martii 10 Jacobi. ad ptædictamEccleſiam de Clifton Camvill 
per lapfum temporis vacantem, & ad ſuam prefentationem ſpectantem 
preſentavit eun@em Epiſcopum, eandemque Eccleſiam ei commendavit; Ita 
quod eidem Epiſcopo bene liceret dictam Eccleſiam in ehe 

: obtinere 
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obtinete,& propria fud Authoritate capere,& apprehenderezac corporalem pol 


Ober. Shen the Averments in the fecond, that he rematnes Bilbop of Coventry 
ments. and Lichfield ; Chat be had no other Wenefice with Cure at the time of the 


Seb e Ts Plaintite proteſtando, that Walkenden did not extept Yelvertofe, Als 


And then Demurres prout modo & forma. » 
here teas never judgement in ate pated upon this kinds ot Commendam, 
though it bath berefofore recelbed ſome onlet; and thereloze it mood with the gra. 
vity of the Court of Common⸗Pleas fo adjourn it to the Excheguer⸗ Chamber, 
as to the generall councell of Law, to receive bere a definitive ſentence. Wen 
Judges have already delivered their opinions what judgement they would a. 
pile to be given in the Common Pleas upon this cafe. Ot wich ten two, 
lhiat is to lap Baron Altham and the chlele Baron, habe holden the Commendam 
to be good in Law, and that the Commendatoꝛ ies Plea is good, And ol the ame 
opinion was Montague the Chiel⸗Juſtice, 1 Commendam was good, | 


notbolthſtanding anp exception; And that cithillinpon the Stat. oꝛ bp the l 
ditkinct act as conſiſting of it felfe. And that therefoze zudgement ought to 
Aten for bim, that ts, forthe Defendant. wo others, that is Juſtice Dode- 
ridge nd Winch were of opinton that fudgement ought to be given neither fo2 
the Platntife, no; tos the Defendant, but for the Ming, pet they condemne te 
Commendam as void in Law. The other fir bave alſo condemned the Commen- 
dam; but thep have concluded that judgement oncbt to be given, for the pric 4 
tike and neither fo2 the Defendant nor the Bing; And of the fame opin 

am A that judgement ought to be given for the Plaintife. ‘ite: 4 
Pop fo the Cale, which 2 divide into four main quetttons, whereot hee 
are between the Platntife and the Defendant. And the fourth is between 
Bing, and both parties, Plaintife and Defendant. e 
tie fit main The fick queſkton is, Mhetber this Commendam be good in Law upon the 
queſtion. Statute ot 25 H. 8. cap. 21. by which Statute it mut fand 02 fatl, being 
grounded upon it, and made in this foam; that ts fo fap, either bp the Arch⸗ 
bithop of Canterbury 202 in UMacation by the Dean and Cbapter as this ts, wit i 4 

the Uings oꝛdinary confirmation appointed by that Aa. And A hold that this 
Commendam thus confivered, is voyd in Law. 9 a ae 
Thefecond The fecondgquetkton is, Mhether the ſeverall and dict aas of the Bing 
main point. bp his fecond Letters Patents (pere called bis Pzeſentatton) being moze 1 
N 5 te 
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{Srequired by the latd Ac of 25 H. 8. upon confiveratton of all the parts of it, 
do amount to an immediate Commendam made by the King himſelfe Sabian: 
| tive fanding of tt felfe ; oꝛ do fo depend upon the former Commendam of the 
Denn and Chapter, as te that kall, this maf fail too. And in this J hold that it is 
not a pꝛimar ie o2 ſubſtantive grant; but is in it ſelfe and the tugs intention 
fo dependent upon the other, that it mutt Gand o2 fall with it. 51 
Tbe third queftton is, Whether this Commendatorie be ſuch a poſſeſſoꝛ Of The third 
the Benelice, as map by the Statute of 25 E. 3. cap. 7. Oz bp the Common: main cane 
Law, interplead With the Patton Plainttfe in the Quare Impedit, And to this 
hold him not inabled. 5 f N 
The fourth main queſt on is, Mhether upon this whole Record judgement The fourth 
oughé to be given, neither ko the Platnttfe,noz Defendant; but for. the hing, main queftion; 
upon opinton that the Plaintile bp demurring upon the plea of the Defendant, 
hath confetled the lapſe of the Church, and the title of the King, as the Defens 
Dants Plea impoꝛts. And in this J bold, that upon the whole matter there is 
no warrant in Waw to give judgement, oz award a wztt to the Bichop fo; the 
ing, in this cafe. a . 
TCbere is a Att point that in this Cale meets with a mans imagination: 
khbat is, bow it ſcands with the Kings lapſe, ſcill being true, as it is pleaded; 
that is, Whether it remain not Mill fo fo the Bing, as he map prefent anew 
at it is ſatd he bath pꝛeſented Over all the now Bichop of Coventry and Lich- 
field, who is inſkttuted and induced upon tt. And whether the lame Biſhop 
Wall net retain the Benefite, notwithſtanding the judgement thould be given 
koz the plaintile, and a wꝛit awarded to the Biſhop foꝛ him. a 
But this queſtion comes no way in judgement now, and What is wozſe, ft. . 
map come in judgement before my felfe, and bzetbꝛen hereafter; and therefoe Ae 
A will not pꝛejudge anp thing, but reſer ve mp opinion in this point fo the dus . 
time, and fo pꝛoteed to the Cafe upon this Recozd. . N 
Beloꝛe A enter into the main of the Cale, J will munire viam fence ont my 
wap, ne quæſtiones alienæ, range queſtions break into my Argument. Wheres 
foze A will ate the quettton fingle, that we map reaſon ad idem, which we 
Mall never doe ik there be not an idem certain, foz multiplex indiſtinctum parit 
confuſionem, and Rogationes, Quæſtiones, & Pofitiones debent eſſe ſimplices. 
Wherefore J will exclude variety either in matter ob nomination. 8 
And fürck A declare that the Uings immediate perſonall oziginarp inherent 
power, which he erecufes.o2 may execute Authoritate Regia fuprema Eccleſiaſti- 
ea, as Ming and Soveraigne Governour of the Church of England, which 
is one of khole flowers, que faciunt Coronam, which makes the Royall Crown 
and W iadem in force and vertue, is not (as J thall hereafter bew) in queſtton 
in this Cale. But the queſkton is onely of power given to the Archbiſbop, oz The word in 
Dean and Chapter by the Statute, and the true meaning ok it, concerning the statute is 
tatulties and vifpenfations, which J tall Authoritatem ordinariam limitatam to Authotizi 


E delegatam. 2 5 a perſons &c. 
Setondlp, wwe have nothing to doe witha Commendam retine re: which indeed 
is no Commendam, thongh it be fo commonlp called; but is only a faculty of Pore 


Retention and Continuatton of the Wenefice in the lame perlon and fate 2 


wherein it was, notwithſtanding ſomething inter vening, as a BBichopzick, oz 
the like which without fuch a faculty would have avopded tt. So Commendam 
tit is not, for my oon Benefice cannot be commended unto me; Wherefore no 
argument taken from allowance of a Commendam fo called oł that kinde, ſci. 
to ketatn, can wartant this that we babe in hand. BY: 

A third oblervatton which amounteth to anerclufion alfo is, that this Com- 

mendam which we have in band, is not Commenda perpetua (which canbe 10 

delle than for the lile of the Commendatorp ablolute) which this is not; but ſo 
long as be thall live and remain alſe Bichop of Coventry and Lichfield, Tze true das- 
Bo then our ſingle queſk ion ſngled, and Cated; is, Whether a Commenda of ſtion ſtated 


the Tenour and forme that this is, having the clanles that this path, and want- couching che 
1 sib . ing Commenda, 
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ing fone others tobich this Wants, a as. they appear in the Werde nea and as 4 
hall obſerbe and enforce them after diftindlp in my Argument,) made by an 
Archbichop of Canterbury, 02 Dean and Chapter, (with the kings opdinarp 
Confirmation, according to the Statute) to a Wichop, fo take Wenefices de 
novo, fo the value of two hundzed Parks in the Tax of the Excheguen, with 
Cure oꝛ without, and to hold them and their krutts for a time limiter, deed 
than fir moneths, and leſſe than foz life, be warranted by Stat. el oo 8 
and the true meaning ol it. : 185 
p 765 Commenda Commendams are of thice degrees, one femeftris, another perpetua vel ad 
e vitam, a third, intermedia 02 diuturna, fed limicata, whteh ts called ſometime 5 
cd remporaria, oz temporalis os ad certum temporis 3 5 as ball ag: — 
q peat in the Canons after, 5 it 
1 The Commenda femeftris grew out of a natural equitie, ‘that. n the time 
bs ‘of the Patrons refpite given bim to pzeſent, the Church thonld not be without 
a Probfionall Pattor, which was a Late of necefitte agreeable to ‘the law a 
ok nature. And this might upon the fame teafon be continued with Revenues, 
fo long as the Pakrons relpttlatted. as to ix Ponethöe after notice, in ‘thiseafe 
oy the like. But ‘after the lapſe juckly incurred the Commendam ts. to teaſe } 
then the Dydinarp map Collate, foz natura a ppetit perfectum, & Bonar E 
ſarium, extra terminos neceſſitatis non eft Bonum. 18 Ed, 3 21 & 1 Hen. - 
the Biſbop map lequeſter tf the Aing pꝛeſent not: and 12 H. 8. 8, bp Pollard 
the Wichop mutt fee the Cure ſer bed, ik the perfon kalle, at bis own cats. And 
Lindwood de jure jurand. cap, Presbyt. verbum oblationis. Ita Bichop celehzste 
_ Divine Service in anp arith of his D tocede, he map require the Stern ot 
meMotyat dap. And upon the fame reafon, ik the Crecntors, being called by the D2- 
Bb dinary, will not prove the CHIU, the Drdtnarp map commit the Aominttéra ttor 
. till be do tf, 4 H. 7/13. 10 H. 7. 18. and / E. 4. 12. Letters ad Colligend 
Of conmendaen. J od out of the Canon Law and Dodoozs, concerning Comm 0 
ofall ſorts dut f02ts, Concilium Chalcedonenſe ſub Leone, Anno 45s Caps 13. Sta 
of the Canons in dharum Civivattim Ecclefiis, eodem tempore conſcribi non opor 
and the lie. quaſtio 1. in principio cap: Cleric. e 75 4 7 e 
Synodus 7 cap. 15. anno 789. ſub ae in Goncilio: Nicene ſec ande 
quaſtig, 1. in principio cap. Clericum prohibet in duabus Eccleſiis eae g 
quem connumerari, negotiationis enim elt, & turpis lucri proprium &a — 
clefiatticd conſuetudine penitus alienum. Audivimus enim ex ipfa Domini 
quod 1 nemo poteſt duobus Dominis fervire, & hoc quidem in hac Civita 
6 tetüm in villis quæ foris ſunt, propter inopiam hominum indulgeat ene 
n 5 quartus Anno 487. cauſa 21, qualtio 1 cap. Qui plures: ſcribit, qui p tes k 1 
3 be cleſias retinet, unam quidem titulatam, aliam vero ſub commendatio 
e Et perla gloſſ. de Commenda non eſt prælatus, 1 Fan roc 
& qui Commendavit revocare poteſt quando vult. ej 
Note, that this makes Titulum, & Commendam, ‘neal a, 
a was but an evalion out of that good Law; extept it be Aae ‘Semeltrs be 
Gregorius 9. Anno 1227. Nullus poterit plures Ecclefias 0 ; 
eee niſi una pendeat ex altera; vel unam intitulatam, alteram vero comme atam 
7 679 792 habuerir. cap. Dad, 54a de Electione. Agatne membra dividentia. 
videns 1 25 Gregorius 10, in Concilio Lugdunenſi generali Anno 1277. (marke ö 
„ meee 1 it continues) Nemo deinceps parochialem Ecclefiam alicui, nifi in tate i 
* a b Sacerdotio.conttituto Commendare præſumat; nec talem etiam 
x hoc evidence heceffitate, | vel utilitate iplius Beeſelir ix fuadente. H 
autem Commenda, ut præmittitur, rite factam declaramus ultra ſemeltris tem- 4 
poris ſpacium non dutare ſtatuentes, quicquid ſecus de commendis Bec clefiatum * 
parochialium actum fuerit effeirritum ipſo jure, Cap. Nem. 1 eons Bee 
ſexto. Mote that this is the lat, either generall Counce, 7 Bone 
. oꝛ Decretall, which gives leave to Commendams. 5 
b In the gloſle upon this it is fato, that the conſent of {00 Patron, 8 om 
qui ledi poſſuat, mutt be had, and that be is gebe Prælatus but Procutato Ras 
. winilfrator 


* 
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miniſtrator & habet titulum Canonicum. It doth not make fructus ſuos but ad 
providendum ſibi & Miniſtris, & quod ſupereſt in utilitatem Ecclefiz con- 
vertend · fed non obligat. Dum Papam cum ſeipſo obligare non poſſit, & Ideo (Daw. 7 gee 
aa poteſt in perpetuum commendare. A find not this part for tke Popes 
ower. : ae: 73 
Clement 5. Extravag. Com. lib. 3. tit. de Prebendis & dignitatibus Cap. 2. 
E certa ſcientià ex nunc revocamus, caſſamus &c. permiſſiones per nos factas, 
per quas Epiſcopatus, Ecclefias, & Monafteria, ſub Commendæ vel Cuſtodiæ, feu comnendæ 
curz vel guardiæ aut adminiſtrationis titulo, vel nomine duximus perpetuò, ad Hngms. 
vitam, ſeu ad certum temporis fpacium committend. Proſpeximus enim demum 
in debilitate ægritudinis conftituti, & à negotiorum diſcuſſione ſemoti, 1. Quod 
Eccleſiarum earundem cura negligitur. 2. Bona & jura diſſipantur. 3. Subjectis 
perſonis, & populis ſpiritualiter, & temporaliter injuriatur. 4. Iiſq; redundaan sy: 5 
ad noxam que dicebantur cedere ad profectum. BS EWE A ON ga Nh a Na ry 
Conſtitutio Othoboni, Anno 1248. De Commendis Eccleſiarum. Sané-inter ©" . 
adinventiones eorum, qui fraudes contra ſuas animas moliuntur, hanc maxim we N * 
comperimus Dirini & humani Juris ptafidia. confufidentem, quod cum una „ 
Ecclefia unius debeat eſſe Rectoris, ſicut & ratio dictat, & multiplicis Iuris Sta- eae 
tuta declarant: Quidam ramen rationis expertes,vel Juris regulas contemnentes, 
dum ad plurium Eccleſiarum occupationem velamen alind non habentes, quo- 
quo modo ditari feſtinent, vacantes ſibi Ecclefias commendari procurant, am- 
plectentes Juris verba, non ſenſum, quod aliquando permittit unam haberi 
Ecclefiam intitulatam, & alteram commendatam: Et cum juxta fanum intelle- 
eum propter necefficatem, velutilitatem vacantis Ecclefiz,jus commendationis, 
non tam præceptorie quam permiffive fuerit introductum & xc. univerfas Eceleſa - 


N 


rum commendatas hacteniis quibuſeunque factas (niſi ex evidenti utilitate unins Z 


tantum Ecclefiz commendatio facta ſit) penitus revocamus. A 
Johannes de Athona upon this Canon dicit, Quod commendare, idem eft (Deus : 7357 62 
quod deponere, feu cuſtodiæ committere. Et dicunt omnes, quod non eft Prelatuss 
.~ fed Procurator. Habet tamen legitimam adminiſtrationem ad Colligend.. & pro- 
vidend. Miniſtris; ea vero que ſuperſunt ad utilitatem Ecclefiz convertend. Et 
confenfus patroni requiritur fecundum omnes, quod ſatis obſervant Pralati; 
qui aliis, quam prefentatis per patronos non faciunt Commendas. „„ 
Et Conſtitutio Pexham Lyndwood de Prebendis limit. Commendam ad 
Conſtitutionem Gregorianam Lugdunenfem, ſupra. Mich was the moth exact. 
Gregorius ſecundus lib. 2. Epiſt. 13. ad Angelum Epiſcopum ſcribit, qui antea fun- 
dorum erat Epifcopus, quod cum ea Civitas ab hoſte eſſet vaſtata, Tarracena cum 
conſtituit facerdotem,fic tamen ut Fundenſis Ecclłſiæ fibi Jura poteſtatemve nullo 
modo ſubtraheret, cauſa 21. Queſtio 4, capite ult. & penult. Gregorius Luſitaniæ 
Eccleſiæ captivate ipfum Johanem Cardinalem, in Sillat-ina Eccleſia, conſtitnit 
Sacerdotem, quam paftore vacante gubernaret, ita tamen ut fi Luſitan ab hofti- 
bus liberari contigerit, ad eum reverteret. Unde Gloſſa facit queſtionem, fi infti< 
tutio poſſit effe fub conditione, & difputatur varié,fic.tamen'ut Papæ hoc conceds 
putat: Cauſa 7. Queſt. 1. 25 
Kebuffus de Commendis dicit; quod Papa in Commendis opponens hanc 
Clauſulam, quod liceat de fructibus diſponere, facit ut tum impetrans lueretur fru- 
ctus, nec tenetur rationem reddere quemadmodum, ſi haberet Titulum. Et quamvis 
Commenda non poteſt permutari cum titulo, tamen in Francia obſervamus con- 
trarium, quia reputamus Commendam verum titulum, & fic permutari poſſit. 1 TAR TE 
Et Commenda ad vitam alicujus facta; five ad Eeeleſiæ ſie perſonæ utilitatem, 


non poteſt fine caufa revocari, ficut nec collatio facta in tituumm. 1 765 
Et Rebuffus de praxi, Beneficiorum fol. 135. Per mortem Commendatorii per- 
petus Beneficium vacat non ut prins, & hac eſt praxis in Francia, Commenda’ 0.1 
perpetua permutari poteſt cum titulo, quod fepe vidi in Francia, & confert, lo- 
cat, & omnia facit ſicut habens titulum; & Commenda perpetua non poteſt 
revocari. ae. pity 1 
Et Gomes in Regula de triennali bak e ene Sons ty au eae 
0 menda : * 
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; menda eſt ampliſſima diſpoſiti tio: Ba elt verus & legitimus titulus, cujus figna. ; 1 
mies perpetuitas & fructuum difpofitio,; que duo concurrunt in perpecua Commenda. 1 
1 Et poteſt locare omnia bona Ecelel: &, & talis Commenda, potelt permutari, &cc. A 

2 Br eft inſtar Collationis, & Reſervatio Papæ vacat per W Wee 
ſicut per Collationem; ſecus per temporalem. 5 

Of the power Do much of Commendams out of the Canon Aa : pet. before 4 proceed to 

of dilpenang the Argument ok this areltatan cate, J Will fap. Something of the power of dil⸗ i 

in generall. 

penſing in generall. 
For the King. And firſt J hold clear, bat though, this: Statute laies that all Ditpen ations 

c. hall be granted in manner and kozm following, and nok other wie, bat pet 
T bis no Judge the dking is not thereby reſtrained, but bis power remains. full and. perfects 

555 1 0 9 koze, and he may ſtill grant them as Bing; fo2, all Ads of Auſktce and ace 
377 5 5 Be, 5 76% flow krom him, as ee Dier Il. The Commmition of triall of Phat upon 
a fa fhe Statute of 28 H. 8. cap. 13. is good, though fhe Chancellor do not nom inate 
15 


“the Commillioners, as that Statute appoints,and pet it is a new L at, and Mich. 
. chm 97: 5 und 6 Eliz: Dier225, The Queen made Sheriffes wit ont the Judges, ots 
N withſtanding the Statute of 9 E. 2. And Mich. 13 and 14 Elz. Dier 363, The 
Ott ice ol Alnage granted bp the Queen, without the Will of the Tres f Ker, 
tit is good with a Non obſtante againſt the Stat. of 31 H. 6. cap. 5. fe 7 fe 4 
5 Statutes and theltke were made to pat things in oꝛdinarx tom; and fo raletbe 
0 Soveraign of labour, but not to depꝛive him ol power. 
The Pope. Next, tt is certaine and clear, that tobatfoeber the Pope did in, this ing: - 
dome even then when be was tn the greateſt bigbt and firength, and ohen in. in⸗ 
deed he was Damon meridianus, Was of no better fozce in right and jut tee q 
ak the fürſt when be was but fimple Biſhop of Rome; 3 fo whatfoever tes 1 a 
was cotam non judice, and ſo jus non habenti tuto non paretur. And this is f 9 


‘ie 9 I Wp declared bp the Statute of 28 H. 8. cap, 16 fect. prima & ſecunda. (isd i a j 
ern But where it bath been thereupon inkerred, that. drt tbe de 
ö : facto, 02 uſed to de, fhe fame ſhould be by this Ad of 25 H aoe 0 f to be 
Arehb ichop, and no refbraint to be understood upon the. Statute, fo f ch Aas 
as the Pope did latfully ; for; that they fap, were to kruſtrate the 5 Ad, i 
becauſe ‘he did nothing lawkully. This muſt receive a moze perfec examination; 
for we muſt not leave it upon fo wild and latoleffe a power and fo batt a con 
ſtrucklon. Quo jure, quà ve injuria? either were the Popes Ads of all ſozts 
_ quallp allowed, ov dtfallowed; as appeares clearelp bp this Act it tele schr, 4 
which contains both bis claim, and uſe it felfe, under theſe wozds; ‘Chat. f 
tlatmed full power to diſpenſe with all humane Lawes of all Realms, si 
sanles which be called ſpirituall. And the fame Statute fates ‘there, Sect. 1. & 
That it bath been lo uſed ¢ pꝛackiſed by manp pears,bp the fafferance of tbe. Bing 
and bis Pꝛogenttoꝛs. The truth whereof appeares bp the Statutes of „ 
; and 30 E. 1. retited in it, and thts Statute 25 H. 8. Sect. Sy) where | it gives 
Acength tobe Ac of the Arehbichop, bindes upon this: That they thall be of 
the fame force that they chould have been, ik they bad been obtained with all a 
things requtfite of the See of Rome. And Sea. 20, faving the Popes Ditpe 1 
lat ions then in foꝛte, gibes them no other force than they bad before this ac; 
which chould make the whole I. al elufoz ie, if nothing were lawkull sce 
to the ſuppoſitton and intention of that Law. 85 a 
‘So this Antinomée is fo be reconciled foedere diltinionis thus: there is i 
Tully ſo doth tas vera, pura & realis, which ts the primitive and very truth which. ante rs 
1 of the meer Rigbt: And there is veritas verifimilis, putativa, practica,fappo ititis, 
4 and ex conceſſis; As ko; example, It a ſuppoſititious Child be on a 
lllledged koz the true Child by him whom it concerns, the conſeguen 8 i 
dollotm of it are as certain ex hypotheſi, ex conceſſis, a6 it he were the true cht 
indeed. And therefore petitio principii, (i it be gotten) is Elenchoruim forti 
8 mus; So was lt in this cafe when bp the lufferante and ignozance of times, the 
2 bby. Pope had gained the opinlon ¢ reputation of ſupꝛeam head of the Church 
s 2 15. ee 11 14.37. fates, Papa omnia poteft; & Hill there 77 W 
aut 


4 
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Haut & grand Soveraign from whom all Ccclefiatttcall perſons have their poe: 26. tha, cafe. 24: 
er, and Thirming there calls him Apoſtle. It fellowe bp confequence upon a oe 
falfe ground, that his Eccleſiaſttcall Ads muſt be allowed lawfull. As upon 

the clearing of the Kings Supzemacie, when the clouds ok tignozance were 
dilperſed, the conſequence of bis authozity was as clearly declared 25 H. 8. 9 
cap 21. feG. 2. And pet alwates the Crown kept a pofledion of bis naturall Te King. 
power of diſpenſation in ſpiritualibus 11 H. 4. 60, to retain Wenefice with 
Biſhopzick, and 11 H. 7. 12. double Benefices; and fo it came to this, that 
Communis Error facit quaſi jus; ſcilicet when it aroſ from the erroz and ſufferance 
of State, and of Courts ok Juſtice both, for res judicata pro veritate habetur, 
though it be not fo indeed. And therefore but in one cafe let me chew pou the Ac 
ok the Ring and ol the Court ot Juſtice, concurring to allow an Ac concerning 
the ſpiritualty done bp the Pope, which ts the 41 E. 3. 5. where the hing 2 
bꝛought a Quare Impedic àgainſt the Biſhop of Sarum foꝛ a pꝛebend in the Church (Jab. y 9: 
of Sarum and laid fo2 bis title, that the ſaid Biſhop being Pꝛebendarte thereok 
before he was Bichop, the Wiſhopꝛick avoided, and lo the Tempozaltties bes 
ing in the Rings bands, the Defendant being Pꝛebendarle, was made Bichop, 
and fo the Pꝛebend avolded, and belonged to the king to pꝛelent. The Deten⸗ 
dant pleaded in Bar, that the Pope having referved this Bichopꝛick to his 
Collat ion, gave it to the Defendant; whereupon the King reciting the Popes gift 
delivered him his Tempozalities, after which be was conſecrated, which Con: 3 
ſetratton made the abotdance of his Pꝛebend; At which time the Demporatt- K 
ties were out ok the things hand and in his hands; wherenpon it was adjudg⸗ 
ed that the gilt of this Pꝛebend did belong to the Bichop, and not to the king, 
QMhereok note, Chat though the King might babe given this Withoprick by 
‘force of the Stat. 25 E. 3, bp reaſon of the Popes fatd uſurpation upon the 
Dean and Chapters Clecion, and alfo in dekault of the Clecion, as by con: 
ditton broken ; whereupon they beld the tight of Clecton by the gikt 
ok the Crowe, as the fame Stat. 25 E. 3. alſo ſaies; pet that being not done 
Which was the tempoꝛall part; pou fee that he was both by the allowance of (be 9 
Ving, and judgement of the Court holden a Withop elec, de facto, bp the 
Popes authority only, oz elle the liverp of the Tempozalities to him had been 
utterly boty. : 0 ; „„ 
Vet even in khole times the Ming was not excluded, but Mill was acknolw⸗ The King, anh 1467 
ledged fo have power of diſpenlation and other Eccleſtacticall Aas; And thers. 52. 
foze at the firſt did give Biſhopzicks and Abbeys and alter granted the Cleats 5 
on to the Deane and Chapters and Covents, 6 E. 3. 11. and 11 H. 4. 68. and : ö 
might grant diſpenſatton to a Biſhop Cled, to retaine a Benefice, 11 H. 4. 60. , ot 
and to take two Benefices, and to a baftard to be a Pꝛieſt, 11 H. 7. 12. 0 
nom we mutk agree that the Archbiſhop cannot doe all things that the Pope did : 9 
de facto, for he made a Pꝛobiſion upon all Churchmens Wene fices de facto a 

without their conſent, as appeares bp tbe ſtatute of 25 E. 3. but thoſe the W awes 8 

and Courts did tll pronounce to be un juſt and in jur tous. But the Tatute is to N 

be under ſkood of thofe things that the Pope was by the erroneous opin ton of G. 31 2 

that time ſuppoled to doe lawfullp, ſcil. in meer Spirſtualls. And indeed a man 4 

map well fay Non conceffic of that which a man hath no power to grant, af well al 

as it he made no grant. Now then the Archbithoy is rettratned to thoſe Aas poure Caſes 5 
onelp that the Pope did de quali Jure, that is in ſpiritualibus onely. _ wherein the 
But now J proceed and affirme, that the Archbithop ts rettrained by the Archbithopis— 
Hatute it felfe in fonte maine heads and Cafes which, were accounted iptri- strained 
tuall, and put in e e e ee e SAR es pote Aa: 
And the firtt ts in ſeck 3 & 14. That nothing be repugnant fo fhe 1 aw ot ( 
Alimighty God, neither for Hing, nor ſubject. So no advantage for prohibited e ore, log? 


marriages as Tanfield Loyd chiefe Baron thought. eee Ka 
Secondly, that nothing beagatnt the Stat. of 21 H. 8. agalnck pluralities 2. 

dk Weneſices. e e,, Pores ; 
That nothing be done againſk the 5 Prerogatibe o) Hates and = 3- 4 
el sh K 2 5 


Statutes 


‘ 


Se 
we 
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Statules of the Realm in generall, which is not in the Statute cocidem verbis 
as the two ether cafes were, but is inferred plainly upon the diſpoſit ion of thofe - 5 x 
times, and upon this Lat it ſelfe. Foz this Stat. ſect. 2 1. banttheth all Afe 
tenſes ac. made at Rome contrarp to the Pꝛobiſions of the Wawes and Sta- a 
tutes of the Realm, having in the fect. 20. next befoze eſtabliched Wicenſes any 
Dilpenlattons from Rome then in being generally; which Mewes and makes 
the plain diſtincktan: Chat the king never before, nog ever after (hts Statofe, 
meant to allow D tfpenfations against the Common⸗Lawes, bowſoever the 
Pope had pꝛact iſed ſuch ſometimes. Foz the Difpofitions of thoſe times, J ob. 
ferbe the Stat. 25 H. 8 cap. 14. fect. x. which enbeighs agatnſt the proceedings 
in cafe of Hereſie, by the Popes Canons, which are repugnant and contrarp to 
the Prerogative Royall, and Wawes and Statutes of this Realm. And the 
Statute 25 H. 8. cap. 19. fect. 3. Which banicheth all Canons pꝛovinctall in 
that kinde. is 5 : bi a e 
Fourthlip, be is reſtrained ſect. 3, in thꝛes places to cafes, and matters that 
Wall be convenient and netelſlar ie upon examination of the cauſes and qualities 

n od the perlons; and fect. 12. ſpeaking of a remedy, where the Archbimop Gall 
xelnſe to grant D tipentations. By the anthozttie of that Act, it is limited to 
ſuch perfons as eng bt of a good, jut, and teafonable canfe to bave the fame; 

ö N wherein pou thall fee tbat q mean not any thing thall be re⸗eramined that is com: 
1 mitted to their examinations bp this Lato; as 4 Mall bereafter em when 
3 2 fut 64: ſhall have occafion fo fpeake of that purpoſe. So J hold that an Archbichoß can. 
1 nat licence a marriage within the Degrees pꝛohibited, as being against the Law 
. of God. And pet the Pope did it, and doth it at this day elſewhere. J bold ithe: 
wile, that be cannot dilpenſe in ſome cafes mixt agatnſt the law ot God, and tde 
Wawes of the Realm alſo; as to diſpenſe with an Alien that neither peaks 
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and to keep Wolpttalitte, and do Kims, and other works of Charity in the places 
wäbhere the Churches were founded. n e 
J bold like wile, that the Arehbithop could not by the meaning ol this J 
ple. 4 a ppꝛopztate a Benefice with Cure to a Runner ie, between 25 H. 8. ant 
. ditcolntton of Ponaſtertes, though the Pope made many de facto ; for a wor 
„ tannot be a Paſtoz by the Law of God, 1 Cor. 14. 34. 1 Tim. 2. 1, 12, And 
: Dier in Grimdons cafe fapes well, that ft was a thing abominable, J fap e, 
62 that it was agatnt the Lato of the Realm; foꝛ Beneficium non datur niſi prop-- 
- 4D: rer officium, and it is no reply that the Cure map be ſer ved by a Curat for them; y { 
a, the gueſtton ts not, bots they can make a Curate, but hom tbemſelves s 
1 a espable: and therefore in 5 E. 3. 4, Brook Patents 108. 9 E. 4. 6. & 4. & 5. 
. % Ph, & Mar. Dier 150. If an Déice of learning be given to a man utterig in. 
„% ful tent, it is utterly vold; and though it be to him and bis aligns, oz fo be 
e rerciled bp bis fafftctent Deputie, it mends not the caſe; but it muſt radicallp 
beet in the fir Gzantee, beloze it can go in title of Pꝛocuration, o; Deputation 
* to any other. N ain hey n Oe oe we sa eo 
io Now it is well fatd in Grimdons Cale, that proper and operative that 
. doth appꝛopztate, is to make the Patron and bis {ucceffors perpetuall perſons, 
pee 4% which Mould bere be the Pꝛiozeſle, and ber ſucceſſours, which failes as 3 50 i) 


ioe 


3 


fatd;fo2 jura nature ſunt immutabilia. But fash and all other Approprtations domw⸗ . 


loe ver defective, were given to the king by the true meaning of the Lawes N 

a „Ponaſtertes, which meant to give all, aftuell in reputatton, as in truth; pet X 

s bs Gg g (aer; agree with the book 12. and 13. Eliz, Dier. 292. B. Chat it a meer K fe 
os N. N — 2 N N 1 N 8 03 


tio enter and take poſſeſlion of them, and to convert the profits of them to bis 


then for Life, cannot ſtand with the Rules of the Common ato of the Realm. 


oꝛ a man utteriy fllitcrafe be Pꝛeſented, inſtituted, and induced, that this ts 4 E. 1b 


ſon not lub jea to depzivation, beranfe it is malum in ſe: even as a man map get 


~ ped power ſtood firm; for What ozdinarꝝ o: Ccclefiatttcall Indge durſt queſti. 


Hayping tous cleared mp war, and made ſome generall oblervations upon 


which tf muſt be judged. . My 


. Ffefp to the Law of God; for though it be de jure Divino, That Tbriktan seint che Lay 
intltatton, «c. As ts afed otverflp in divers Churches, andthe State 0 Title os! 4 plo ieee 


cap. 17, 17, fates, God appointed a Ruler over every people, when be divided 

attons of the whole Earth. And therefore tf a people will refute all govern- 
ment, it were againſt the Law of God; and yet it a popular State will recetve 
à Ponarchy it ands well with the K aw of God. a 5 


ongbt to be. n 
ſuch a Commendam of it then he that bath the Advouſon in his proper intereſt. 
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not a meer Rullitte; but be is a Parſon de facto,for be hath all the Ceremontes 
to make bim a Parſon, and his inluffictencie mut recetve eramtnation ; but 
the incapacttie of a woman appears in it ſelf. And thongb the Lap, and tiliterafe 
man bea Parſon defacto ; yet no Diſpenſatton can make bim a lawfalll yar: 


Wand bp diſſeiſin de facto, but no ittenſe can make it lawfull. 
Wut all thefe enozmities in the time ol the Popes tranſcendent and unqneſtt⸗ ae 


on his Ac who could not erre > and tf any durſt, the Pope had potver to dil⸗ 
authoztle his pꝛoceedings three wayes, that is indeed bp all; Anticipando, bp 
taking the canfe to his oon cogniſance bp prevention. Concurrendo bp josning 
fome other with bim that might over rule him. And avocando, bp taking tbe 
cauſe ont of his hands, and fo to make himſelt both partie, and Judge. 


the Statute, and alſo diſtinguiſbed the kinds of Commenda; J will now eps 
amine this Commendam we have now in hand, not by the lawes of Italy, oz 
France, but bp the Lawes of England, whether Common, o Canon Waw, by 


And art becanfe the A. awes of the Realm doe admit nothing againtk tbe Tul comm 
Law of God, J quit this Commenda, that J do not condemne it fo2 any contra, dam not a- 8 


people be provided of Cöziſttan offices and duttes; as of Teaching, ap: „f God. Kot. 19% 
minteeratton of the Sacraments and the ltke, and of Paftozs foo that purpofe; hint 
and therefore to debar them whollp of it, were erpreflelp again the L aw of ticall may by 
God: Pet the diſt ind ton of Par iſhes and the formot lurniſhing ol every Pariſh jult Authority 


Cburch with bis proper Curate, Recco; o2 Paſtoꝛ, bp the wap of pꝛeſentat fon, be excemmuni⸗ 


which be hath. o2 is to have in bis Church and Wenefice, is not a poſittve M. am 244 , A 
of God in point of circumſtance. And we know well that the Pzimitive Church 6D. Gl. tas. 2 
in his greateſt pur itie, were but voluntary Congregations of beleevers, fabs me. 436 7 

mitting themſel ves to the A poſkles, and alter to other Paſtozs, to whom they 5 N 
did mintſter of their Cempoꝛals, as God did move them. So as Eccleſiaſticus 


But now to come to the main; A hold this Commendam to be void in Law, 3 he 
betaule it is contrary oꝛ rather Contrariant, Repugnant, Ditonant and De: 4 1 

A nort to the Lawes ofthe Realm, and the Analogie of them, flo; feven faults, fen faul 
0) Reaſons. N „ f : 


The fick is this, that power ts given by this Commenda to the Bichop De⸗ I 1 
kendant, propria Authoritate, fo take Benefices with Cure, oz without; and Fe 1 3 


own uſe without Jakttut ton, Collation, Indud ton, oz other folemnitie of Law 
whatſoever no reſtraint eꝛ pꝛoviſton being made, that the Benefices that be 
fhall fo take, Wall be void, when be thall take, enter, and poſleſſe them, as it 8 * 
} \ 5 Pry, on e f 
Setondly, it is not provided in the Commendam, that tbe allowants and con · Faule (Jae. 7 4: 
fent ok the Patron be had and gotten, befoze be execute the Commendam, as it ö 
ought to be. 8 5 ; i #2 Bees : Ge . 
Tylrdlp, the Commenda tempoꝛary. more then foz fit moneths, and leffe 3 Fault. 


; Sete Vent ee 


| Fourthly, be that bath a Wenefice in bis atft by lapſe, is leſle able to make Fault. 


- Fiftlp, J adde a Coꝛollarie oz Appendir, rifing out of all thefe exceptions, 5 Fault, 
wbtch A map call Argumentum ab Auchoritate negaciva ; that “— 1 1 55 et 
; 8 i ommendam 
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UC 


in quettfon, been dilallowed and condemned. 


mendam giving power to take Wenefices of ang fort oꝛ number, fo the value 
exceed not 200. Marks, is not warranted hy the Statute of 25 H. 8. as being 
neither neceflarp noz convenient, but clean contrarp ; and pet J will leave 97 
5 the latitude of their dilcretion allowed them by the Statute. 
ke ßrſt re To the fürſt, à Patron cannot pꝛeſent to a Church full, neitber can a ‘Gores 
fon of the firft mendam be made to a Church certain that ts then kull; fo2 there ts no difference: 
great point. pytwirt a Commendam, and a Pꝛeſentment, but that the one Pretents the Par⸗ 
ſon to the Church, the other commits the Church fo the Parſon, both being in⸗ 

B compatible when the Church bath bis proper IRedor, oz busband already; and 
ee therefore tannot be married, oz befpoken to another. And the Canons when 
EB they ſpeak o of Commendams, rely upon 5 vacantes, an neceffitas & till — 
tas Eccleſiæ vacantis, ag beloze. 6 


SBauppoſe the Commendam bad fat that be migbt fake and enter, keclelas 


1 


Beneficia cujuſcunque nominis, qualitatis, &c. 0 that it he enter a ful 
one cannot fap that be bath exceeded bis Itcente, but the Vicente tt telle ath 
: exceeded. 

And hole also, tbat the Commendams Were not in antient times nude n 
RET terms generall, as this is, fo any Churches uncertain, but to 1 
; 43 Church then vold; as appears both bp the Lexts of the Canons, an 
eiue ol the tino famous Pzelidents before remembzed; e 9 

Bm yates bis ablurditte can receive but two anfipers. 


14 
votd only. though it be general. 

Phe other, that this Church ot Con was bod when it was taken; zan 

no intruſton. N 

5 To the irk 3 reply, hat ‘the papacp was a meer and plenary tranny, 

_ efpectailp towards Eburchmen, and in Church canles. Nou a full wee, 

1 two parts, the one fine jure ufurpare; the other inordinate imperare. n 

2 5 4: | And fe the Statute of 28 H. S. cap. 10. proves; fo2 the Statute calls tt 70 


bls people. And this Statute 25 H. 8. fect; 14, calls it ae ct: oe 

Realm ; lo pon fee both parts babe tyzannp in it. . 
weeks oii Roto tt is plain. that de bad no moze right upon the Adbowlons « of Cburch⸗ 
ö men, then of lay⸗men; and therefore they had the fame remedy againſt bis pre: 
viſions by Quare Impedit, in the Kings Courts that Lap men had, it they durk 
have uſed it; as appeares by the 11 H. 4. 76. and the Statute of 25 E. 3% 

pꝛoviloꝛs; but becanfe they were in his Danger in meer ſpiritualis, fabjectte 

; pꝛivation, depofition, and the like; and to recelve promotions bp him 
eS Wrought bis will upon them, obliqué i in temporalibus, which was the ce a : 
5 ee) +. that the ſatd Statute 25 Edw. 3. gave their Prelentations to the sing, when 
1 the ae ulur ped upon them, as to a JFoptificatton — 5 invaton, 
pe goo: 498: 3 


bere, 
gos. 6 2 a0 1 00 ki. 2 5 9 Edv. is 0 . 7. 16, the office ot Suu 
2 ssi 


or. > Commendam of this loꝛm oz nature, heard of in anp book of L fw, 02 Recode, 
before the Statute of 25 H. 8. oz eber any ſuch bath received any allowance 
by anp judgement, oz judictall opinton; but bath rather, tobenthep: have come 


7 Fault. there were no Stakute no; Lato at all againſt Pluralities, pet this. Seck d 


N 


ark Vian 
Fr irſt, that the Commendam fs to recetbe, civilem intellecum, of Churches 


b Oittbly⸗ this Commendam is vold by the Statute of 21 H. 8. 1 Aa 
5 beet it contains not it lelt within the number ol WBenefices allowed be that : 


AX 


. A wacantes, vel non vacances: this is in etkeg the fame. oz it is generally; 


N ularped tyꝛannp, and the ererctfe of it a Robberp, and ſpopling of ‘being, n 1 


a Authoritate ſua Propria capere, & apprehendere abſque inſtitutione, Collatione, 0 / 


a. med; and excluded before ſpecially: Solenne eft quod ſo let fieri, Aug. ye oa 3 hal 


9 — 
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of Coarts feta fall, cannot be granted to any other, but by the dking: And that 
not bp pꝛeſent woꝛds, but bp words de futuro quando vacaverit. 
Now fo the fecond anlwer, that this Church of Clifton was vold, both when 
the Commendam was granted and executed; J reply: that this anſwer had 
been good ik the Commendam had been of that Church certain, as the Rings 
Pꝛeſentatton is in the taſe. But the Commendam is of any Cburches general⸗ * : 
Ip} ſo it gives ps wer to execute upan any void, o2 not void, which is againt „ 8 * 
the nature of a Commendam; fo the fault 3 find, ts not in the execution ok the wad. 128 N 
Commendam, but the conſkitutton ok it; which being not warranted bp the 
la wes of a Commendam, makes it no Commendam at all, and then it can bear 
no execution at all; fos jura naturæ fone immutabilia, which etfends to particular 
natures and forms: of ebery thing, que dant eſſe; for if vou change the eſſenti- 
all form, it map be ſome other thing, but it tonot nobo the lame that it was. 
Omnis forma per quam quæque res in propria ſpecie conſtituitut, perfectio, quæ- 
dam eft Perfectum eft cul nihil delt, feeundom fur: bens Asen, Vel naturæ N 
modum. : 
Now to ſbew pater dood eretution will not profit where the conſt ituklon i 
is dekedtbe; See Mildmayes cafe 24 Elz. in Coke lib. 1.175. Sharrington tes 
ſerbed a power to himſelk to limit uſes to any body; This limttat ton in general “a 
being utterlp vold, he could not limit anp nfe:fo his Daughter, So 33. Eliz. sors . K 
Coke lib. 1. 154. Che Lord Paget in tonſideration of papment of debts, cov: 1 
nanfed to Sand ſetzed to the uſe of Charles Paget fo3 bears though be mabe bim „ 22 „„ 
Executo; alter, pet the limitation is void. 1 
Vernons @afe, Coke lib. 4. 2. If A. make a Featment to the ure or a Granger fon ee ** Sale at i 
Ton like, fhe remainder to his wife for her joynture; though, the ckranger dye . £90: ere! @ “i 
before fhe Pusband, pet this will not be maden joynture 
Bo Trin, 12 Jaco.ror.3264. in the Common: Pleas, Oates and Eriths Cafe. N 130 
A man ſeized of Land in beh and his Son and Heir jopned in a W eaſe to be⸗ inl 9 
gin after his death, peeldinga Rent to his fatd Son; We died; his Son 5 2 ö ao 4 70: 
bis Weir, and pet the reſerbation was adjudged vold. ; 
Now fo the ſecond part of the Commendam, That there is no pobition The ſecond 
that the Patrons content be bad; which is fe necetfarte, as that the Gloſle up- realon upon 
on the Councell of Lyons, and upon Ochebonds Pꝛovinctall is ſecundum omnes 151 ee great 
patroni Conſenſus, & omnium qui lædi poſſunt, requiritur. As it tbe Patronage 3 @ os 
be diolded, as K. to name fo B. and B. to Pꝛeſent over as the books are 1 H. 5. 1. 14 Daw. mee 785 ma 1 
H. 4. 11. and other Common books. And again, Quod ſatis obſervant Prælati, 5 
qui niſi præſentati per patronos, non faciunt Commendas, And 11 H. 4. 76. rsd hn. 
Hanke, and Hor. The Pope map grant that a man map habe divers Biſhopꝛicks 
with confent of the Patron. So it ſeems that in cafe of Commendam, the Par⸗ 
fon was firſt Pzeſented by the Patron to the Bishop, which was indeed fhe. 
naturall courſe, the Patron being the fir ados, and the Commendam twozk- 
ing but the effet of an Admillion, Inſkttatton, and Induction. Pow this 
: inſkrument of Commendam Doth expꝛellelp exclude the Patron in thefe wozds, 


\ 


Inductione, vel alia quacunque juris ſolemnitate, &c. Which (alia) mutt refer 4 . 
to the Pꝛelentatfon fo exclude that, becauſe the ſpirituall ſolemnittes were na⸗ ‘ 


Pow ik the Commenda had been, that he might take the Wenefices witbout 
the Patrons conſent, ti bad been void; this is the fame in effect in cloſer woꝛds: 
Pet know the degrees ol bi Popes pradife in SEE bp Rebuffus 
depraxi, &c. W. N . 
The Pope pꝛovided upon the Churches of the Clergy abfolutelp upon the Baw: oe 
Churches of the Lap» Patrons ; his pꝛopiſton was not good, but either with an 
expꝛeſſe clauſe, Dummodo conſenſus Patronorum, Laicorum, . 02 
with an erpreffe, Non obftante; the Patrons confent were not had. 1 

So by their owne rules, the inſtrument of Commendam it felf Aug provide 
fe: the confent, oꝛ the dilcharge of it, lo; the Pope ſaw that the Patron was 1 
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be one. Do this kozm is wozſe than bis. 
But it a Commendam were made to the Patron bimtelle, it were good tn 
this foam, as an Appꝛopꝛ tatten which is alwates to the Patren. 


cers Eccleſiaſticall; and that it is the moze wozthle and firſt An and part of the 

6 E promotion to the Wenefice, is apparent in all diſpoſtttons and tranſpoſittons -of 
497 Fax, 765 Benelſices, as in the ozdinary Pꝛeſentatton in the Appropriation, 2 
„rok Churches, 50 Edw. 3. 27. 14 Hen. 6. 15. In deriving of a Gbiearage, 17 
Edw, 3. 51. 15 Edw. 2 Fitz. Quare Impedit, 165. In tranſiating ofa Parochialt 

Church toa Collegiate, 50 Edw. 3. 26. in permutation and change of Benes 


de novo, and did fo there. But it is true, that it thall depend upon the evecafion 
and enjoying of the Exchange, as that cale is in both points; and the Neligus 
tion and pꝛote Kation ofboth the Incumbents, Megiſter 306. B. ts. In which 
cafe, tt the reaſon of his change fall; either Ancumbent ſhall return to wise alt 
Wenefice, in priſtino ſtatu, upon bis former Pꝛeſentation. 


Eccleſiæ ; 14 Edw. g. 2. & 7 Edw. 3. 4. by the name of the Church it ſelf. And 
the Quare Impedit is, quod permittat præſentare ad Eccleſiam, & c. quæ vaca 
£3 7805 25 & ad ſuam ſpectat donationem. And trulp, the Ads of the Ondinary, are in exe 
. 47 7 ps 7%: cation of it; as the admittante ot a Copy holder upon ſurrender. 
cw. The Patrons Prefentment takes place agatntt the Dadinarp, after lapfe 
sg l, per: kucurred, 13 Ed. 4. 3. 5 Ed. 3. 11. 11 Hen. 4. 80. anu agatnt: theakings ars 
2 „45 likewife. 420: g0: B. Ineo. g 
THe ee Trin. 7 Eliz. Dier 241. Cate Watſon, Quare Impedics again the Srebbidiop 
4 and his Incumbent upon default; the Platntife made Title, and bad a WMrit 
* to the Sher iffe, where it twas found: that the Church remained void two pesres, 
3 999 * fo the L apſe devolbed to the Crown, and nolo is {oll of the Collattom of be 
Archbtſhop, and the Plaintite bad jndgement of dammages; but tos balfea 
pear, betauſe be ſbonld remove the Clerk, and a WMrit to the Iiſhop; note, fo 
it is not fully within the rule, nullum tempus occurrit Regi; fo. the Patrons 
Title continnes till the W apſe executed; So the Wings time 40 not bette a 
him peremptory, as in other Titles. 
135 Po Ac ok the Ordinary can diſappꝛopziate the Church, but it the parton 
„ aͤppfopꝛiate (which is Patron) prefent, it did diſappzopziate, 38 H. 6. 20. 1 
a: bay: 493+ H. 6, 18. Fitz, Na. br. 35. And A am of opinton, that if be pꝛeſent and bis Clerks 
| r be rekuled fo2 zu cante and notice given, that lapſe hall tneurve.; fo2 the app20- 
paiation gives bim a choice to hold, 02 not. As appeares by the toꝛm ol an Ap- 


are 


SPow ſince the Patrons right and part to the filling of tbe Church, and making — 
an Incumbent, is prior tempore, & potior jure, ſinte beth in time and dignity it 
is firſk. Shall the Dadinartes An be good to perfect and finich the Ad, which 
the Patron ought to begin to bim; to give the Incumbent leave, to leave the 
dooze, and come in by the windows i 


proved Patron, did confent before the Commendatozy entred, which is not ad 

idem (as we have ſaid before) when we ſpake of the Conſtitutton, to anſwer me 

1 f with the Exerution. And tbe Popes pꝛadiſe was in this exad, as pon fee in 

„ Rebuffus befoze, thongb be took upon him moze: in the Patronage, than belong: 
Beta ed fo bint. 


of Commendam were void, though the Patron would after conſent. 

Tie i The third kaut of the Commendam is, that it is tempozary, twbich baings 

„ Een apon de ith it fo manp intongrntttes, inconbeniences and ablurülties in late, as can 
7e: Get great lot be born; fog the Church is neitber altogether. vold, as it rematnes in the 
Ten. cale of a Commendam Semeftris, Which ts but a fequettratton ol trults aud 
Cure 


Pom that the Patrons rigbt was never ſubjeg to the churchmen 1 


fices; 45 Edw. 3. F. Exchange 10. Foz the Patrons mut pelent Croſſs 


be Patronage is both granted, and pleaded bp the name or libera alpaßtio a q 


propriation in Grimdons Cale, which bp his pꝛeſentment be bath renounced, 
Now that anſ wer hath been made to this? Hotbing, but that tbe bing tbo 


Huppole that the Archbicbop would commend to a certain Cburcb bold, i 
NV licet patronus non conſenſerit; and ſo in the generall this gane wen 4 


9 


4 


1 


| Sie 
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Eures till the Patron preteht ; neither is the Chatch abfolutelp full; for then 


tf thould be, as tt appeares bp the pleading, plena & confulca, that is, plena de 


poſſeſlore, & conſulta de rectore: Now plenum elt, ‘chi nihil addi poteſt ſecun- 
dum modumſuæ capacitatis; Now that clearly ts not fo in this cafe; foꝛ be path 

not the Benelice enttrelp, neither in Paſtozall cure; for there is no more but d 
Pꝛobtſion put upon him (not to ſerve the cure bimſelfe, as the Law fpeakes 
to the true Parſon, Accipe curam tuam) but that the Church be not defranden. 
Metther bath he the Benefice wholly in him, as a Redo, fo as he map be fatd 

to be fetsen in Fee, oz be laid a Succeſſoz ora Pꝛedeceſſoz to the Parſons 
fat were befoze, oz that Mall folloty. Aud a Wenefice ts fo inkire and indt⸗ 
pPtſible, that tt cannot be pꝛeſented o; commended by parts as the Cure, without 
the kruits, noa the krults without the Cure, noz the Glebe to one, and the Tithes 

to another, oz the like: And by the fame reaſon the ſtate and perpetuttp of the 
AIncumbent cannot be divided oz dimintſhed, as that he map take and hold 
tit fo2 thꝛee 02 four pears, oz as this is, ſo long as he ſhall remain 15 thhop. Again, 
this were to keep a freebold in a perpetuall Abepance, which the Law doth 
permit out of neceſſity, as upon death ol Bichop oz Parſon, oz the like but 
never allo wes it to the Act of the party; and therefore tf a man make à Leaſe 
loz peares, the Rem. to the right beires of 1. S. I. 8. being altve, the Rem. ts 
utterlp voto. This Commendatozp cannot have a Juris ucrum, which is ut rum 

fit libera Eleemoſy na pertinens Ecclefiz fue ; for the Chutch is not his, he can- 
not take fo him and bis Succelfors ; be cannot ſue, 02 be ſued in a Mrtt of An⸗ 
nulty, 02 the like. It ouaht to be vinculum conjugale, between the Recoꝛ and 
the Rectory. Mob this is, as fa man ſhould take a wife, with pꝛoptſton to keep 
ber, till he can get a richer: fee the Gloſſe upon the Pieldent before cited, of 
Eccleſia ſillatina, which holds, that the Pope map make an Inſtitutton to a 
Benellce for a time onely. Dut ok which obſerbe the kallibiltty of kozein Au: 


thours, and forein piactife ; for by the L awes of England, the Ads of Pꝛeſen- : 


tation, Juckttutton, and Induckton, are all authozittes given by Waw, and 
muſt be executed accoꝛding to the foꝛm prefcrtbed by Law, and cannot be modts 
fied : fo2 cus legitimi non recipiunt modum; for the Law gives the Church, 
not the Patron and Oꝛdinarv, who are but ceremontous Ministers, and are 
appointed their manner and form, which they map neither exceed gaz abzidge. 
So a man mag aligne Rent for Dower, out of the land ewaßles toithout 
Deed; But it mutt be for no lefle eſtate then for like, 7 H 6. 34. 33 H. 6. 2. 
pet there ts intereſt and authozity joyned. Pap, a Joynture, which ts but an 
imttation ot Dower, oꝛ 4 Bastard Dotwer, cannot be made for the like of a- 
nother, Coke lib. 3. 3. Moile 29 H. 6.40. holds a Pꝛoteckton to be bold, ik tt be 
tion leſſe than a whole peare, M 6 E. 6. Dier. 76 in cafe of Quarentine, the 
Wife mot not depart from the houſe upon ber husbands death änd return 
w Sober che will for fhe reſt of her dayes, JE the King grant the Ofkice of Cultos 
Rotulorum, 02 Chtefe Juſtice to two, it is votd 18 E. 4. 7. J cannot grant the 
P' ftkices of my gift as chiefe Juice, to leſſe time than for life, tf the Bing grant 
e of the land of a Wunattque, abſque compoto, ff is vold, 28 H. 8. 
Dr yi ‘eh 5 
But a Commenda perpetua map be admitted; for it amounts to 8 Collstlon 
a 


03 provifion, and bath full words that be may take and retetve a Benefice. 


: void, ok the gikt oz pꝛeſentstton of the Patron, and enter into it without 
Antkitutton ec, and take the profits as Recor in Commendam tos tearm ot bis 
lille. iene Oe rf, 3 ae 
~—-s: FPotw it is true, that it is in a fort repugnant {hat aman ſheuld he ve a perpe- 


ttmitp irrecoverable in a thing that be takes only to keep; foz fo was the oꝛigt⸗ 


nall ot a Commendam. But here where the wozds are ample, fo make d full 
AIncumbent, the word Commendam ſbuffled in, map be counted void; a9 in 
Srindons Caſe it is reſol ved, the perfectef word fo make an Appꝛopztatton, 
is fo make him Parſon; fo vet a Periphꝛaſis eqnipollent, like unto this, 


= AOL Hol 


will lerve. 
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ow what hath been the main anfiver unte this; That che nature of 
Commendam ts fo be determinable, and Betz porpetall?, 18 ö 
To which J make a double reply. 
Fick, That the C »mmenda map be perpetua, and that is the. beſk jos pees 
fectett kinde, as appears befoze by Canons and Doctors. But ſuppoſe that were 
fo. J fap the Popes chatre is no Court of Parliament to make lawes for Inberk 
tances 02 Free⸗ holds in England; neither is it in any mans power fo create 
new natures in Waw, actoꝛding to new inventions, except they map ſfand with 
Jus commune, tobtch is natura univerfa to, this purpoſe. Therelfoze in the like 
Caſe, in matter of manners, “Tully giwes good advice, Contra naturam univer- 
fam nihil contendamus, ( tamen confervata propriam ſequamut: was it not x 
fo in our ale of Perpetutttes? every man made new Latves for bis proper 
patrimonp, and they ffood long in vulgar opinion, not without the affifiance ot 
learned men; but now exploſa eſt ſententia, being konträr to the Lawes; f 
‘for politi legibus, non leges politiis adaptandz, | 
The fourth fault of thts Commendam is, that it is grounded upon a Lapſe, 99 
6 wherein is to be conſidered the nature of a I apſe,) which is mae intereſt 3 
0 . 1 naturally, as is the Patronage, but a meer truſt in K aw. 5 
Nr. 2 “Tl Sethe firth moneih be incurred, pet the Patrons Clerk well be retetbed⸗ 

4 tt he be prefentedbeforethe Church be filled by the Wapſe, 13 E 4 3 Brook 
J * aN e. 276. Plenarty, 15. 43 E 3. 11. 11 H. 4. 80. Doferbe7 E iz. Der 241 (02 tt ſeemes 
ea by thatcafe that the Patron Mould prefent againſt the ings Laple, foz be bath 4 
7 Nu d Ci damage but ko; balfea pere. i 
, Nallum tempus A Aaple cannot be granted ober as ab ant of the next Lapfe.of ſutb a Cburch a 

| Ge binds not neither before it fall, nos after. It the Lapſe incur, and then the Dedinarp die, the 
becaufe mais ing fhalpyefent, and not the @recutors of the Drdtnarp: Foz tt is rather an adds 
ae * iminitratton than an tnferet, Ficz.Nac. Br. 34 G. 25 E 3.24 Dier 89, 18 doubt⸗ 
Gd ſentment a- full. whether to the Ring, 02 to the Metropolitan. And J hold it clear,that tf the 

Fe the, .. „Patron pꝛeſent, and his Clerk be inſtituted, and remaine without Induc ion 9 
3 ation, Fighteen moneths, the ing chall not pꝛeſent upon him by Laple, as he may dos 8 
upon a direg Patronage accruing to him bp guard of tempoꝛalities, 02 of his 
Tenents hetres after Inſcitut on befoze Induckton Fitz N. B. 34. 36 K. for the 
Wing cannot have a „L apfe, but where the Ozdinarx might babe. ‘bao tt a 
‘before, 9 
je But s lapfe 05 3 have ſald) is an Ad and Ocfice of truſt repoſed by Aa vt) 

in the Ozdinarp, Metropolitan; and laſclp, in the Bing, (who ts centrum & i 

ſtabilimentum juſtit iæ:) the end of tohlch kruſt is to provtoe the Church of a 

Rector, in dekault of the Patron; and pet as loz him, and to his behook, and 

therefore as he cannot transfer his truſt to another; ſo cannot be divert the 

thing where with be ts truſted to anp other purpoſe: and therefore though e 

King 02 Bichop may ſuffer the Church to and vold which pet ts culpa) yet tber N 
tannot bind themſelves, that they will not fill tbe Church; oz that were in juria 
b & malum in fe, and therefeze tall be judged in Law, in decelt of the king; fo 7 
ee eadem mens praſumitur Regis, quæ eft Juris, & qua eſſe debut. præſertim in dubiis. 

7b. fle one No the Oꝛdinarp, oz he that is to prefent by lapſe, is as it were Negotio- 

d ; rum gcltor, oꝛ à kinde of Attournep made by Law, to doe that for the Patron. 
which it is fappofed he would do himlelke, ik there were not ſome let; And 
therefore the collation by lapſe is in rigbt of tbe Patron, and for bis turn, 14 
é ay bs ee. 3. 26. And be hall lay it as his potetfion, for an afltze ot varraine prefente — 

ment: 5 H. 7. 43. F. N. B. 3 1. F. The ithe it tt were bp Pꝛoviſlon of the Pope 

7 E. 3. Firzh. Afftze darratn pꝛeſentment 3. And upon 17 Edw. 3. 60. It m 
Attourney to prefent two Bene fices, thonld conſent oꝛ agree to e 

as this, it would be void, as ont of his Marrant; hele kindes of Admin 
ſtrattons fo; others are never extended beyond Drdtnaries. 8 & 
a4 om 4 0 Bayltfts map reteive Rents of old Menants, they cannot accept nein upon A 
change of tenants ; they cannot enter fo2 non papment of Rent, much 1 ea ö 

Dy RAMOS enigot pyocurations made by Lato ; the reaton ts, they are but a provtttonall 
2 1 Co: . Minickerle, 


5 


to the King ; ik therefore, the Bing Gould grant to one that intrudeth upon the 


} 


dean what Dignities oꝛ Beneffces he did reſer ve to be diſpoſed by bimſelk, and no 4 hatk neither 


But this J fap, that ns man ſhali thet me book of Law, Statute, Authenticall 


may grant to a Biſhop to take Benefices de Novo. And likewiſe Horton, and 


BWenefices, fometimes by whole Provinces, and Bingdomes, as appeares be- 


Colt & Glover verſ. i 155 
Biſhop of Coventry & Lichfield. e 


Miaiſterte, for cate of necefitie, and certain benefit of the i020. 
The effates and perfons of Ideots and Wunatigues are bp Law intruſfed 


polleflions of an Jdeot oz Unnatique oz fakes tgetr perſons anlaiofullp, that * 
he wonld not meddle with them, but ſuffer them to doe their pleaſure, theſe eng 
grants were void. Foz theſe are Ads of juſt ice, and offices of a Bing, Which 
be cannot put off: Celia Regnare fi non vis Jadicare. And in thele things the G Le g . 
Ring is never ſuppoſed bp Law ill affeded, but abuſed and deceived; foz, Eadem mS 
præſumitur mens Regis, quæ eft juris: Do the 7 H-4.42 B. & 21 E.3.47. the Earl t ( BA: 2 
of Kents cafe, tf the Bing being hut Gardtan, grants the Wand in Fes the grant „ 
is vold. So we judgediatelp ; If a Sheritfe make an Under Dberiffe, and take . 3: 
Bond of him, that he Gould not ſerve Executtons without his conſent, the Bond i 
would be voto ; ſo tt is relolved Co. lib. 7. 36. that the ing cannot give aap 
a penall Law: 0 here, tf the Bing having a laple, ſhould grant to an In⸗ pep. D: 
truder, that he would not Pꝛeſent to the Church, pea, oꝛ perhaps, ił one ſhould 
ufurpe upon the ikings lapſe, and the Bing ſhould grant to the uſurper that be 
would not remove bis Clerk; for this were a breach of that kruſt which the 
Law erepoſeth in him, aſwell koz the behook of the true Patron, as koꝛ the good 
or the Church; for by this means the Patron ſhould loſe his Patronage. f 

The fifth exception, oꝛ rather Argument, out of all the koꝛmer exceptlons . Beh rea- 
an Appendix, oz Corollarp alter them all, J dzaw, a praxi beneficlorum in gon upon’che 
Anglia, as Rebuffus altes, de praxibencficiorum in Francia. Foz bp the K abo frſt great 
and pꝛactiſe of this Realm, we muſt judge here; not by the practife of foꝛe in point. 
Nat ions, much leide by the pꝛactiſe of Rome, the Popes tempoꝛall Paincipalttte 
oz demealne of the Church, which they call patria obedientiæ, but we map well . 
call it patria jugo aſſueta oꝛ ſervituti ſubjugata. And beſides we know not tile 
conſtitution of their Patronages and CThurch⸗livings in kozein k ingdomes. ‘i 


tefoluttor, oꝛ jadiciall opinion, nenoz hiſtozy, no2 Chronicle, that did ever als 
lob in this Realm, aCommendam in the Capere, oz apprehendere, andfo hold 
propria Authoritate, foꝛ a time leſſe then fo2 life, either from the Pope, oz ang 
other; but luch opinton as bath been, bath been againg it, neither hall any 
man ſhelo me the wozd Commenda, in booke of Lam oz Statute of England, 
before 25 H. 8, only 11 H. 4. 76. Thirning and Hankeford agree, that the Pope 


Hankeford there, that one map be made Bichop ok divers Sees by the Pope ik 
the Patron aſſent; which J grant, underflanding Wenefices totally, wiitg ap 
confent of Patron, and kroe from the exceptions that J have, and Mall take i 
agatnſt if. N 3 n 
In the caſe of the new Book of Entries, fol. 52 1. Paſ. 43 Eliz. Rot. 1028. e n 
by the Queen, againg the Biſhop of Coventry, and Crumpton, Warburton, and, 2 Clk. te 
King{mell, Judges, argued openlp, and at large againſt the Commendam fo: 

the Queen; and Anderfon alfo declared his opinion fo. But Walmſly declared 
his opinion to the contrary, without Argument. Whereupon, the Queens At-. 
fournep entered a Nolle proſequi. N 


N 2 0 


Pon it is to be obſerved that all the inventions of the Pope concerning p. o igon made 
the diſpoſitton of Beneßces, Bilhopꝛlcks, and other Church livings in England, a true Incum- 
were fill to make perfect, not mutilate Incumbents. As Appꝛopztattons, bent rhough 
Collations, Pꝛoviſions Commenda recinere, as it is called, and Reſer vattons, ina manner 
which mas not of it elfe a betkoming ot a Wenellce; but was onelp a detlaratt Tr cee. 
other: WMhereupon akter werds was fo follow another Ad of Provilfon, oz matter nor 
Collation to gtve tt execution. And this be would make ſometimes bp particular forme. 


fore in the Extravagants of Cement the 5. And the Stat. 25 E. 3. of Provitoes. - 

Now that Wrovition did make a perfect Incumbent perpetuall, as well as 

the Ozdinarp fozmot Incitatlon, tc. Dee Etz. Na. br. 37 C. 18 Ed. 3. 23. At 
cis | * 2 : Bas 


:!:: — ee eS 8 


156 (olt &. Glover verf. 8 
Bifhop of Coventry & Lichfield. 


Ed. 3. 5. & Stat. 13 R. 2, Raftall Pꝛoviſions 13 made again Provifions ta 
come ; pet enacted that ſuch as were in polleſiton already by Pꝛobiſtons, ſhould 
2 enjoy them during their lives. Againſk all thefe pꝛackiſes of the Pope ol Col⸗ 
Due. Jeo: lations pꝛovilions and reſervattons the Statute of Pꝛoviloes did toztife: Mas 
the State fo impꝛobident as not aſwell to fo2btd thoſe Commendams being more 
i mitſchie vous tf they had been then known 02 allowed bp practife bere 2 on was the 
Pope fo gentle as not to have afed this deviſe to leape out of the lawes of Pꝛobi⸗ 
. , , tors, tk it would have pꝛevalled bere as he uſed tt in other countries to defeat 
Ss 1% 8 the Canons againg pluralittes and ashe did uſe in this Kingdome the Com- 
6 mendam retinere, becanfe it was not of the woꝛds and meaning ofthe Ato, in 
ö that there was neither avoldance of the benefice noz intermedling With the 
Patronage? 15 N 
The firſt mention that is made of the woꝛd Commenda in booke ot Waw is 
27 HS. where the Archbichop ts fatd to be Commendatorius Sancti Albani,whtch 
might etther be in the Recincre, oz elfe by an abfolute taking. The next is the 
Statute of 28 H. 8. cap. 16. where the Statute making mention of divers kinds 
of Buls and BBzietes of the Popes, nameth (inter alia) Commendams and 
Trypalties; and ‘enacts that the party hall enjoy the benefit of (uch of them 
only, as might be granted bp the Archbishop, by the Statute 25 H. 8. So this 
ts kill under the guet ion and argues, that all was not permitted to the Arch⸗ 
bichop, that the Pope tooke upon him, which was plainly traue in Trpalties, by 
the Statute of 21 H. 8. and this Statute of 25 H. 8. But tbe Commendam in 
the retinere, map be made tempoꝛarp for pears, oʒ any time tobereof the difference 
{ ; is manikeſt, ik their nature and reafon be obler ved. e 
and. 107: Bough 29: The difference between Rerinere and Capere, is no leſſe than between holding 
a and retaining that which is already mine owne, (which is tree fromall the ex⸗ 
ceptions before taken to the other kinde, and the taking of that which is another 
mans; and therefore take the Cale, that Jam already Weneficed by Pzeſenta⸗ 
tion xt. in ozdinary forme, and J would fake alſo a Biſhopziek, which of his 
owne nature would avold the Benefice, wherefore J obfatne a diſpenſat ton, that 
at may hold this Wenefice for theee pears ; though J take the Wiſhopzick, 
a which then J take ; J remain the fame Parſon ſtill ot the ſame Wenefice, th no 
Bs iefe eſlate then J had before, and here is no injury done neither to Church noꝛ 
. Patron; for though it be damnum, pet it is abique injuria. Pow when thzee 
} pears axe paſt, the Benefice voids, as tt ould have done at the firſt, ik there 
8 . 6% .: had been no difpenfation ; like unto JFee-fimple warranted {02 life, though the 
1 warrant be tempoꝛarp, pet the thing warranted, and fo be recovered, in value 
a b. is perpefaall ; for it is a warranty ofa Fee, though not a warranty in Fee. 
f C=. 39% e: So the Commendam retinere &c, is ofa perpetuity, though it (elf be not per⸗ 
| petuall. And ok the allowance of this in Books, fee the famous Wale of An. rx 
H. 3. 76. upon the Common iat and Statute probtfors bath Fitz. Na. br. 36 
Wow: 77578: alt, 79: & Jo. Parkhurſt's @afe,M.6.& 7 Eliz.Dier 233. And Hollands Cale. Colib. fo.75, 12 . 
altars. 7 ch 2 . Now though the Statute ſeemes to give power over all Dilpenſattons 
granted at Rome, wonted and unwonted, and all diſpenſations generally; pet 
tit muſt have conſtructton, ſuch as were allowable and allowed by the laws and 
pꝛactiſe of this Realm, fo2 elſe it ſhould make our poke beadter than before: And 
the Statute meant not to create new powers unlimited, but to tranllate from 
the Pope fo the Archbichop, with reſtricktons, as was obſer ved before. Now 
though the Pope did lometimes attempt to grant diſpenſations agains the 
Wawes of the Realm, and perhaps added kulminattons; pet they were bat 
bruta fulmina and ming inermes, and Idola conceſſiopum. Foz they dre no 
grants indeed that have no fozce, and therefoze againſt the u ings grant you may 
plead non conceffir, ił it were not his, to grant. Co. lib. 6. 15. And therefore | 
the Defendant here hath averred, that the like Commendams were granted to 
the Bichops of this Realm, before the Statute which the Plaintite bath by 
pꝛoteſtation dented. Baut the averment is vaine, tf the Law judge the 5 
he 


: 
2? 2 


trarp, as is his pꝛoteſtatton allo that this Commendam is not against 
Statute 21 H. 8. of pluralities. 


/ 
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The firth fanlt that 3 afligne in this Commenda is, that it is agatnt Thefixth 

the Statute of 21 H. §: of pluralittes touching whlch and the pꝛovtſfon of reafon upon seat iat 132 

this Statute 25 H. 8. cap. 21. to pzeſerve it, J will explain my felke the he Sr Ster 


moze largeip, becaafe we are now upon a point that map utkerly delest that : 
Statute, which was a moſt reltgtous and politick Church Law, and 3 map 
fap almoſt a Redintegratton of thole bolp anctent Canons, and a re⸗ 
auration of the Church, rained by the Popes Tot-quots, diſpenſations and 
tolerattons; for thongb this be in the Cale of Bichops which can be but rare, 
pet like diſpenlations may be granted to any common Church man to take in 
Commendam fen Beneftces to hold for pears ; 02 ſo long as he (hall hold another 
Wenefice whereok he is perfec Incumbent. F 02 obſer ve, the {cope of this I a 
was fo appꝛopꝛiate to eberp Flock bis proper Patto2, both in body and mind; 
in body that be ſchould be the Husband of one wife; una Eccictia, unius Rectoris. 
In mind, that having but one Wenefice, (faving lome fpeciall favour and Con: 
fiderations) he Gould not karme, grafe; nor mingle bimfelfe with fecular affairs, 
that might withdraiv bts mind. The poltcp of this Law J obſer ve tn thts, that 


the time now at this Parltament inclining again the Pope, (for 21 H. 8. 


Was that Parliament that continued 25 H. 8) pet they did not ſtraightwap take 
away from the Pope the power of difpenting pluralities, (which was one of the 
greateſt enozmities of bis power, and was pellis incroitus of his coffers) but 
they pꝛobided that bts diſpenlatton ſhould not be latkictent ok tt felfe ; but mutt 
onelp feconda qualification, which ſhould come from Words and great men, 
whereby the thing did dꝛaw them to his part from the Pope, bp diplding his 
power in this among them. f 
Pow touching this Statute, J agree clearly, that Bichopzicks are not with. 
in the Law under the woꝛd ( ibenefices) fo that tf a Parſon take a Bichopzick⸗ 
tt avoids not the Wenefice by force of this Law, but by the ancient Common 
Kaw, as it is holden, 11 H. 4. 60. but J hold tf is ag clear, that tf a Bichop 
habe 02 take tivo Wenefices, Parfonages, oꝛ ‘Wicarages, with Cure etther by 
IR efatner, o2 otherwife de novo, be is dfredlp as to thoſe Weneffces within 
the Law; for be is fo all purpoſes fo2 thoſe not a Bichop (whether it be in his 
own D ioceſſe o2 not) but a Parfon oꝛ Wicar ; and by that name mut fue, and 
be ſued, and pꝛeſer ibe and claime foꝛ the woꝛds are plain, If anp Parſon have⸗ 
ing one Beneſice with Cure ec. take another cc. Whoſoe ver will hold two Bene⸗ 
fices, matt babe both kuch a qualification, and ſuch a difpenfation as the A am 
21 H. 8. requlres. And thereupon 2 am of opinton clear, that tt a man be qualifi- 
ed Chaplain to anp ſubjed, and then be made a Biſhop, bis qualificatton is 
vod, fo as he cannot take two Benelices de novo after bp force ot that qualifi: 
cat ion, but ik he had lawkully two Benefices before his Biſhopꝛick, he may by 
diſpenlation of retafner ( belides bis koꝛmer difpenfation,to take two Benefices) 
hold them with bis Biſbopꝛick. And ik a man, being the Kings Chaplatn, take 
a Bichopꝛick, 4 hold that be ceaſeth to be the Uings Chaplain; and Bichops 


are not in that reſpect Chaplains to the Bing, within the meaning of this Law. 


Benefices as he will of his own gift to his Chaplatn, will not ſerve them. 


So that the clauſe ok the Statute that gives the King power fo give as many 4 4: 


Now where it was objected,that this Commendatorie is not within the Sta. 
ktute of 21 H. 8. for two reaſons, I irſt becaufe being but tempozarp, he neither 
is, noꝛ tan be inducted, which the Law requires. The ſecond, that Clifton was 
the latter Bene fice received; and therefore it ſhould be Southfleet, and not Cliſ- 
ton that hould a vod. n * 8 

J anſwer to the fir ; That it is the office of Jndges to advance Laws 
made for Religion, according to their end, though the words be chozt, and un⸗ 


per kect, Magdalen Colledge Cale Ptber wolle if a man take twenty Benefices, 


and enter and take the profits of them all, but take no fozmall inſfrument 


of induction, be thall be out of the Law, Durus eſt hic fermo ; and fo that Sta- 


tate fect. 4. it bath only thefe words really intitaled oz poffeffen, and beth 
not the wozd of induckton. And fect. 15. it is provided, that a Beneſlce 
SUE a Se Appopztate 
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Appz opꝛiate hall not be katzen a Benefice with Cure within the Law, elie. it 
nee ad been; pet it hath no kozmall kudüct zan but lt Lives pollen ton without in- 15 
duckion, and fo doth khts. ö ; 
But another clear ant wer is, ‘that. the 19 frope of this Aa is fo abold 7 
and dilable all Wicenſes, Dilpentattons, Untons, Toleratlons, and other 5 
faculties. whatſoe ver from Rome, oz elſewhere; whereby ang Gea be ensbled 
to take, receive, 02 habe any moze number of Benefices, oz in other kom than 
E lid. g. 79. ts pꝛolcrtbed by that Act. sRow as it is judged in Digbies Cafe, a Weneßce 18 
taken, recetved, and had bp inſkitut ion only; and kherekoze a quali fica 1 
diſpenſatton following comes too late. 

GU by then obſer ve the conſeguente; ik a man having one Beneßice wilb e 
bp inckttution onlp, accept another by inſkltutton only, without Difpentation , 

the Common-Law makes avoidante Acuall tithe Patron will. Pow tf this 
Ditpenfatton to fake Benefices without number be utterly vold bp the Aube, 1 
then are theſe Benefices taken wilhout Wilpenlation, and fo toto, elpectally 
being by Bichop. And J hold, ika man taken Trialtie wyich is not Allowed 

1 bin, bee cannot bp that take two Benefices, betauſe his Ditpenfatton 1 {6 t vold. 
„ eh ahs Alſo J am of opiniM, that ita man bave a Benefice with Cure wa orth abo! 

4 eight pound, he cannof wirheut qualification and dilpenſation pꝛocu 
With Cure, to be united to it alter though they make but one Wenellce 
cautellof unton is pꝛobided fo2, bp expꝛeſſe name. Wut of anions befoze, J am 
of another mind, and toleratlons are alfo excluded, which ts a proper $woad fc 2 this 
cafe of Commendam temporary,; {02 itis not allowed, but tolerated non 
to, fed permiſſione, as the Canon ſpeaks. ie eee 
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ae thal ae 2 0 to repeal, t 02 ican et. 1 
2. Noz to give licence te take, i ae 02 bate an Pe ta a 
fices, CO fy ; „ g 
That the Act of 21. He. fall f 
true meaning, dt. Now this Commendam croficth all thete points ; a 
if gtves power to take, and recetve (which are the very wozds of the 
{without refpedt of time, more, 02 lelle, one, oꝛ moze WBenefices wit C. 
| fhe fame to enter and take, and have the profits, ac. 1 
his allo gives anf wer to the ſecond opjeckton, that Clifton thor 
fox A bold (as J have laid) that a Withap by Difpentation, map rt 
 MBenefices as he had lawfully before, but can take none of new, He 
b. ag: number before) for the woꝛds are alwell agatnſt having of 
king. And tf he had none before, then he can take but one de: 
1 lüification be can be a Chaplain, and alſo bp a Double Miſpe 
a to take five Benefices, and hold them witha WBithoprtck, 
; be ſevenck The laſt and febenth fault that J afltcn in this Commenda hat 
kealon upon there be a latitude of diſcretion left fo the Archdithop, pet he ts circus . 
3 the firſt great With thefe cautions, fect. 3. That the Wilpenlattons neee benier 
e e in the tale or the king blmlelk; and the lame loctton bath thele wozda, w ö 
cafes of neceſtitie map lawfullv he granted and (ed. 12 - fpeabinig of kulall 
of the Archbichop to grant Diſpenſaktong, It is added that of a ö 
and reafonable cauſe ought to have the fame; fo it ls not a on, cum 
rat ione inſanire. 5 8 
abe Stat. fet. 3. gibes the Archbtcop the examinatian af th 2 cau 
© qualities of the Perſons, procoring Dtipeatations ; and therefore 
‘ae 1 as the erlitt, of a Wilhopz ick, i ine 5 
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but fhat the Wichops ‘Petition did fo in forme. 

But now the Diſpenſatton map be fo groſly and palpably ener and ‘fre 
conventent, as no liberty of diſeretton tan Defend it, Suppoſe tt were a meer 
Tot- quot, and pet that was common with the Pope: but this Statute bath not 
given it to the Atchiithop, and pet it is no other botfe retkratned, but bp thele 
woꝛds, and the Statute of 21 H. 8. And this Commendam is àlmoſt as til Tdni- 
tum, in jure reprobacur, It was Infinite in nature ot dignities and Wenefices in 
place Where, in time when, in ozder bow thep thall be gotten oz bolden; in 
nnmber, fo2 they map be twenty oꝛ thirty ſmall, oz ten very good; 3 ſuppoſe that 


there were not manp woꝛſe in the time of Poperp. This is like the fraud khat 


ts called apparent, Where the Father tnfeoffes the Son and Heir, 33 H. 6. 14 
the 1020 may enter upon the Heir, not fo upon a Feoffee without proof convent⸗ 
ent, Eſt quiddam perfectius in rebus licitis. So Saint Paul i Cor. 10. 23. All 


things arelawfull, but all things are not expedient, And thts 0 finelp ſpoken by 


Tulip, Eft aliquod quod non oportet etiam ſi licet; Viequld vero non licet; 
certè non oportet. 

See M Idmaics Cafe Co. lib. 1. 177. a Leaſe fo2 1000, pears was diſallowed, 
though a power were reſerved to limit any eſtate fo; pears, for anp reaſonable 
conſideration as to him Mould be thougbt good, pet the land was his owne bes 


ſloze, 4 Ed. 2 F. Walt. 1 f. A Leaſe of an Houſe and Wand, Et qaod poſſit com- 


modum fuam inde facere meliori modo, quo ſibi viderit expedire, fine con- 


tradictione aliqua, pet he my not pall dows (HF Worle; for there is nothing 


moze contrarp to lésertp. then licenttoulnes, nos to Difcretion; then foolttynes, 
In maxima potentia, minima licentia. 

And now fo2 the other word of the Statute that is fo fap; neceſſarie, bag ne- 
ceſſitatis, eft lex temporis, fcilicet inſtantis. And therefore it is wel ſatd nere ſſi⸗ 
tas legum vincula irridet. But this is, when pou map peccetbe the cafe brought 


to extream neceſtitte then when the Ach is done, The Law permits von not to 


kill bim that aſſatis yon, when pou dꝛaw neer pour lat refuge, betauſe pon fore: 
fee, that pou Mall be dꝛiven to it, but vou mag kozbèar til that neceſſit ie be at bis 
full per tod; for till then tt map be other wile prevented, o2 remedied. So J ant 
of opinten, that (fa Commendam were granted fo'a Bichop of a poor Bichop⸗ 
rick ofa Church cerlain, now full, to take effect when tt Mould fall votd that 
itwere not warranted by this Statute; for it matt be cect&tnty necedarp and 
conventent when it is granted. And hece before the Charch ts votd,be map have 
a better Biſhopzick, oz that Bichopꝛick map be bettered. 


0 14. 


No fo the ſecond great point, whether the Patent of the Ring called his The fecond 
Pꝛeſentation, tall be judged fo have the force of a compleat Commendam in Seat point. 


it (elfe, oꝛ (hall only ſer ve to give bis conſent as Patron to the Dilpenlatton, 
before made bp force of fhe Statute, as was pretended ; that is the queſtion. 

It is fire to be conkelled, that the King bath power to doe both, tell what 
botb are; and therefore had electton to doe the one, oz the other, 05 both at his 


plesſure. 


Now in caſe of elections, tobere an indifferent Ack may be fakew divers Election, de, tag. 
wayes let us fa wozd fee hoo they wall wont either by Ack of the partie, oz 
difpofitton ofa. 


And firt€, tf pour Aa map work two wayes, both aviting out of pour intereſk, 
Eleaton is given to the patient to uſe it either wap, as Str Rowland Heywards 


Caſe, 37 Eliz. Co. lib. 2.35. He was ſeized of the Manor of Dicron, wheres 


ol the Demeafnes were part in his poſleſtion. and part in Neale, and did de⸗ 


N. mile, bargain, and fell the fame to Warren, and others fo2 17. vears atter his 


death; and tt was reſolved by the Judges in the Court of Wards, that the 


Leellees might uſe this, either as a common X eaſe, oz às bargain and Sale, but 


. not both wayes to one inttre Act, and o e tnttre thing. i 


On the other five, tf the Ac will werk two tapes, the one by an Inkeretk, 


the other by an Authoꝛtty. oꝛ power: And the Act be indttkerent; the Law will 


attrtbate it to * 85 and not fo “ch Auth: And fo you mutt fake 155 
8 03 


{ 
} 
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Cr e, Adenting to the Commendam in that relpecd, is proceeding from Interejk: Burk 


indberent in bis own perlon, amongſk other powers and authozttles annered, and 


* 


b 
* 
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„How then los the minor propotition, hotn this cafe fits the former Rules 
and diſtincttons. It is fir to be abſenven that the Kings Patronage, and bis 


the kings allenting to a Commendam made bp the Archbichop according fo te 
Wa w, is but a meer duthority limited bp that 1 aw, and ſo far it was perfozmed 
in the ürſt confirmation bp him made. And the making of a compleat Commen- 
dam by the i; ing, bath an operation out of Intereſt (it he be Patron) and thougg 
be be not Patron, pet is it not a bare Authozity derived from another, bat 


int ident to the Crown, to which the Patron muſt canlent. “ite: ae 
in this his Patent- 
Firſt, it the u ing had begun with a direc recitall of the kozmer Commendam, 
and then made his Pꝛelentation, and Commendation of the Church to he 
Btſhop, as here be doth; Ita ut liceret, &c. ſecundum vim, &c. prædictarum lite- 
rarum diſpenſationis, the Patent it leite, eft cujuſdam faculratis, No man a 
have doubted, but that according to this plain declaration, and acco; 
Cleares Cafe, it would have wrought no more but the Allent and £ 
atron to eftablith the former Commendam. ee) 


Pow let us fee what map be taken to be the ings mind 


„value. : 


ratione prerogative fue Regiæ, per lapſum temporis, fibi devolut. per Lixte 
ſuas Patentes &c. 8 i Pin 


How hts generall power to make Commendams ts in all cales 1 
N i 0 f \ hia | . 9 
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bis Intereſt to eſkabltch a Commendam of the Archbtthops, ts only by force of 
bis Patronage, which he bath by the laple in this Cale, and upon that be bath 
rolied. ; : pitt 
Lally, obferbe the frame, and it is clear, that the u ing bad nd pur pole, net. 
ther bath the Patent the Cenour ol an immediate Commenda ; foz it doth con: 
Hf but upon thꝛee main clauſes, whereok there is but one that is Clauſula con- 
ſtitutiva, and the other two are Clauſulæ conſecutivæ, oꝛ conſequentes. 15 
The firtk is that the King Doth Pꝛeſent him, and commend, give and grant 
the Church to him; this doth Conſtitute, Pꝛelſent, and Commend the Church 
to him Aduatlp, and this was proper and neceflarp for the B; ing to doe as Pa⸗ 
tron, to gtve kozte and effect to the firſt Commenda, and the woꝛds are 
apt enough to impoꝛt bis Allent effecuall: and ſo it is in the Caſe of Heale, a- 


gafnt. the Bichop of Exeter, 43 Eliz. No. Entr. 473. 1700 
The lecond clauſe which muſt make the Commenda immediate oz none, is 
not a fubftantive, oz conſtituttbe clauſe of tt ſelk in this tom; Et inſuper con- 
ceſſit Dominus Rex eidem Epiſcopo, quod ei bene liceret, which pet would 
have been much checkt by the clanfe of that ſentence, fecundum vim &c. But ſt 
is clean contrarp thus; Eccleſiam Commendavit, & conceſſit ita, ut eidem Epi- i 
ſeopo benè liceret, &c. Secundum vim, &c. Which amounts but ko this; That ge a 
the thing commended the Church unto him, being bts bp lapſe, to the end fo en⸗ an 
able him to have it in Commenda; 02 fo that be mtabt babe it in Commendam bp 
force, and according to his kozmet Diſpenlatton there can be nothing moꝛe 
tleer. a 8 5 1 e 
The lat Clauſe ad quam rem, & ci ad debitum effectum perducendum, had 
no colour at all to make an abfolute Commendam; foz it doth not pꝛetend tis ö 
make ann new thing, but to bing that to effect, which was before ſpoken of, ſe sn 
the Caſe, H. 3. & 4. Phil. & Mar. Dier. 141. Bing H. 8. appointed by his U ill, that 4 e + 
the Wade Mary thonld have land to hold fo long as the thould keep her felffole;  « a 
E. 6. granted them unto ber foz term ok ber life, ſecundum tenorem Teftamenti, 
H. 8. She granted a Rent ont of them; and then E. 6. dyed: a Quere is made, 
What chall become ofthe Rent which depends upon the validity of her eſtate, 
and that upon decett fo the E ing, oꝛ not; but clearly, it there had been no NN ill, 
the Eſkate would have been void; foz the King was decetved; fo here ik the 
üirct Commendam be votd. ; 75 ö 5 
Do the Cale of the Abbetle of Syon, 38 H. 6. 33: Whe Bing ſeiſed of a Panoz, 9 . fl: 
with the Advowlon appendant granted the Wanoz to J. S, fo: life, and then 
granted the Panos, to I. D. akter the deathot I. SHabendum una cum advocatione. ef t: 
And then by Parliament the Ling retiting both the grants, confirmed them by 
Parliament, pet the A dvowſon palſed not. i a 
As to the third great point, whether this Commendatorie might be admkt⸗ The third 
ted to plead to a Quare impedit at the Common Wa, oz by the meaning of the great point 
Statute of 25 E. 3. cap. /. pre Clero Stat. 3. Mhereot read the words of the Pꝛe- 4 
amble and body ( where the Oꝛdinary gives a Wenefice rtabtfallp by lapſe)ſo that <a 
ts the cafe ofa perfect Incumbent, tobich be calls a Pofleſos and then enacts that Dy./: -e bh 
the Drdinarp oz Poſſeſſo in all Cates like, tall be reretved to Counter-plear 37 4: Gouse.1 te | 
the Title, and to defend his right, although they claim nothing in the Pa⸗ f ae 
fronage. ved 8 
a Felt note, that the miſchiele of the Commendatorie, for not being admitted 
to plead, ought to move no man; forthe verg true Incumbent was in that miſ⸗ 
chlele till this Law? fo that if the Statute did not reltode this kinde of limtten 
Commendatory (whereof, as J have ſhewed pou, no M aw o2 practife ever took 5 g 
knowledge before, no after that Statute) that he bath no canſe to complain. 
Hote, that fta Commendatory were not in Law a podleſloz ofa Wenefice, 
that ts, an Incumbent at the Common Law, then is he not relieved by the Stas 
tute ; for it makes no new Pollefozs, but gives fhe old leave to plead; it be wers 
a petted Parſon, he were within fhe pluralittes at the Common -W aw and 
Stakute 21 H. 8. ü e l PS 
oe ia 2 ow 
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put every kinde of weapon into every mans hand; no? appetnt all men contu- 
ferlp to all ſervites; but ſoꝛt men accoꝛding to their ſeverall faculties, and ap- 
point fo every man bis own ſtation, which he mulk fand, and not leap into ano: 
ther mans place though with hope ol ſucceſſe, (which tr he doe with lacceſle vet 
he delerves denth bp the Partial Difcipline, whereof the Romans were the great 
Palters and Teachers) much moze exaqly does the Law aligne to everpper- 
fon in this Civill warre, his proper action and oltkice, actozding to the paopztie- 
ia ees: fpof his Cafe and faculty. And therefore at the Common-Xaw, the Incam: _—~ 
26) 1 Ahdess: bent 02 any other that claimed nothing in the Patronage. could not counterplead 
i the Title of the Plainktfe, in a Quare impedit; becanfetbat was fo Iiile ts 
the Patronage, wherewith he bad not to doe. And it was againck reafon, that 

any man fhould contend fo2 that he neither had nogclatmed: The Wallife in 
Akiſe cannot pleade a releafe, but tall be bolpen by certificate ot Alte. And 
Ba therefore, firle the very party to the ſuite in the cafe directly his, and the point 
1 proper to bim, it a releaſe be made unto him between verdict and judgement can. 

4 -222:; 236: Hot plead it, becanfe he hath no dap in Court but mu help bimfelfe bp Audita 

.. „n GN Bug Querclas . San age 


And therefore to put pon but one Cale before the Statute, and one Ca 


— 4 


e y 


2) 


is 

| e Cafeatter 

to probe khis. 18 E. 3. 23. The king bzought a Quare Impedit, gainſt tbe 1 
P'᷑ioz ok Dareſme, and his Incumbent, and claimed by n grant ot the next a- 

i voidance ftom the tor to him, which was no Plea without ſhewing it; bnt 

the ator tonkeſſed it; And the Incumbent demanded judgement, becaule the 

. ding thewed no deed ol the grant, which exception was dilallowed. When he 

* pleaded that the Pꝛioꝛ made no fuch grant, which the Pꝛtoꝛ whom it concerned, 

oe bad conkeſſed; and both were adjudged againſk him, becaule be claimed nothing 
1 in the Patronage; fo that it lap not in his mouth to plead, and therefore the 

4 ing had judgement, and pet the mtfchtefe of the Incumbent was . 
vat - / Stuce the Statute 31 E. 3 Fitz. Incambent 6. The ning b 

~~ -‘Impedit againſt the Archbiſhop of Canterbury, and bis Wicar, an 

bp Avoidance, while the Wempozalities were in bis bands. 20) f 

confetted it, and the U icar denied it, which plea he was to be admitted unto by 

4 the Statute, tf be were Ancumbent ; tobereupon, for the Bing it was fati 

1 that the Ucar had refigned, hang ing the Writ. And thougb it were extepted. 

„f hat the Ring ſhould not be received to fap fo; pet it was jndged for the ing, 
bbeeauſe he conld not be received bp Common⸗Waw, as afozelaid, noz by the 

5 Statute, becaule he was no longer Poſſeſſoz. But 13 H. 4. 7. It was refols 

ved, that without making Title to the Patronage, a man map ſhew as Amicus 

x _ Curiz, falfe Latin, oz other matter appearing within the Mrit; fortnveed, — 

. dat ts no pleading but remembaing the Court ol that ok tobich ter wound 
; Vb, go: ate“ fake knowledge, ol Miklce: And one plea wbich in etked is the generall (flue in 

— 2 uare Impedit, Ne diſturba pas, every Defendant map plead without moze, 

beſcauſe it doth but Defend the wzong wherewitb be ands charged, and leaves 

the Plaintites Witle not controverten, but in effet confeſſed; who may tbere⸗ 
‘fone upon that Plea, pꝛeſentip papa Crit fo the Bichop, oz (at his choice) 

3 @enaintat the diſturbance for dammages. Ok this fozm of pleading in Law, 

4 there is one reafon cõmon to other Actions, wherein title is contained to the land 

ge, BOS: ande leg: in queſtton, ſpectallp, which is that the Cenant ſhall never be received to tounter⸗ 


\ 


J 


fſuch a Confetiton of the Plea of the Defendant; That the Church of Clifton great point. 


ay, tation is à notioribus. 


the ising, the Court map, nap they muſt award a Mrtt to; the Ring to the tt : 
525 1 
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plead; but be muſt conbey bimfelfe, bp bis plea, a E itle to the land, and fo a bold 
the Platntifes Witle alleaged by traverſe oz confelling and avolding. But in 
the Quare Impedit, there is a further reaſon; fo2 both Plaintife and Deten⸗ 
dant, are Aao2zs one againſt another; and therefore the Defendant hall ha ve a e 3: 
Wirit to the Bichop, as well as the Plainttte, Which be cannot have without a 
Witle appearing to the Court. And therefore, ik the Defendant never appear, 
pet the Plaintike muſt make a Title foz formes fake, and ſo muſt the Wefen⸗ 
dant, ik the Plaintite be non⸗ſuite. And upon the fame teafon is it; That it 
an Alltze be bought agalnſt the Dilleiſoz and Tenant, the Wöilletſoꝛ can make 
no uſe of the releaſe of Acdtons reall made by the Plaintife fo him, becauſe he 
be bath nothing to do with the realty, and pet it is an intire Acion, mixt of the 
realfp and perſonalty. But bath feverall relpects to ſeverall perfons, whereas (tt 
the fame perfon were both W illetſoz and Wenant ) it were good. Ik the Plain⸗ 
tife demarre upon it, it conkeſſes not. 

So ik a Uouchee, enter into warranty, the very Cenant can no longer pea 


Seer 


— 


but the Tenant by ficton of Law muſt plead. * . 

Now the Statute ſays, he muſt be the Poſſeſloz that mut plead. No it is Kew ge 
wel ſatd, Alind eft poffidere, aliud effe in poſſeſſione. And it is confeffed unto me, . 7 
that the Com mendatorius femeltris is not within the lawʒ t pet be is in a fort in 75 1 * 

5 * 


 poffeliton ; foz bp a Canonical Title, o2 allowance, oz Commiffton, be doth ~ ~~ ; 
gather the fratts, and lerve, oz caule the Cure to be ler ved, and take and dirt: N 
ii bute tye fenits actoꝛdinglg. and is no Intruder. N 
But becaule the Statute hath always been erpounded of a naturall and com: ae on 
pleat Incumbent, both to the Spiritual Cure (Whtch ts attained by Aomiat 7 
on and Anſt itut ion only) and to the Tempozalty alſo, by induction, as the wooks, Dy * 76 2 
and pleadings are clear; Etheretoze can no Commendatorie fo; fir Moneths fof 31 4 Gr: 5 
noꝛ fox fir pears, nor for leſſe time, then fo2 a perpetuity, whereby be map be ik e : 
made a perfect Incumbent, Restor of the Church, and ſeiſed in fee to him and 
his ſucceſloꝛs, be within the word, oz meaning of this law; fo2 there ts no 
dttkerence between the Commendatorie femeltris, 02 for pears, oz limtted ’ 
E Fate, but that this latter Commendatorius, bath a clauſe to make the fruits his e 
on, but not to make him Recco; of the Church, which is the effence of an 
Incumbent; as is well agreed in Grindons Cafe, and upon mp Argument be: 
fore bath kuliy appeared. ; 
ow fo the fourth point, wbether the Demurrer of the Plalntite, Doth wozk Tue fourch 


did not avoid by the death of Walkenden but bp taking of Velvertoft, and fo the 
|“: Dapfe accrued to the hing whereof the Eing ( though no party to the ſutt ) map 
take advantage according to the rule of books. It is, fo clear contrarp, as it 

tronbles me to make oꝛ offer pꝛoofe of it. 

Foz tbere ts no dilpute of e maniteltip true opfalfe ; ‘fo2 all argumen. 


Now ik the thing it felfe be meien we mut make new Compatatives 
upon Superlatives, Multum valet ad ſeipſam perſuadendam ipfa evidentia veri- 
tatis; nec ufquam fi fic non invenio quid dicam, ee ubt res de qua dicitur ma- 

nifeftior eft, quàm omne quod dicitur. Auguſt. 

J doe fire agree, that a Quare Impedit, between two rangers, if in the bes 

. bate of the Canle, either by pleading oz Conkeſlion of the parttes, tt appear to 
the Court, that neither of them bath right, but that the pꝛeſentatton belongs to 


Btthop; and tbat without pꝛaper onthe part of the thing ; fo2 the Court and n 12 
Judges ate ot the mings Countell: Bat this mug be were the ings | itl & 
appears fo clear in alligatis & probatis to the Court, as it is certain and i 
1 oth againſt Platntife and Defendant, 16 H. 7. 12.Fineux dit que in ceo cus 
doit eſſe adindge pur le Roy: & 12. H. J. 12. Mordant dit que eft common caſe: . 127: 
8c 11 l. 4.71. adjudge per Hank & Hill ficleare title appiert alRov, come per 
* les parties in plea d Fitz. Na. br. 38. G. And therekoꝛe J will cite von a 
Cale lafelp adjudged in the Common Pleas. B2 NM. 14. 
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Vide in hoc lib. 
N. Cafe. 


M. 1 4. Jac. Regis, rot. 64). K Quare Impedit was brought bp the Chan: 
cellour, Paſters and Scholars of Cambridge, againſt Sir Edward Wal. 
No. 272: - “grave, and others, of the Church of Colney in Norfolk, and declared that Henry 
de Yaxly Eſantre was fetfed of fhe Pauoz of Eaſt-hall ad quod &c. and 


fs, 
pee. 91:9 B 77 
* a. 8 — cs ied 


Biv 


EAL aR ene 
; Be ata ix 8 


0 


POP e VODA Se 
2 A a 
seb char Sef 


Ane 


— 


2 


Nent be bond in a Sotatnte, and the rent bereledfed to the Cenant ot the land. 


* aus . 4 a 


tile Quod habeat breve Epifcop. Pevertheletie becanfe Crooke (tho was one 2.578. ,. 


fare effecing fhereot, it was agreed between them, that Waller ſhould grant by it. : a4 
the next A votdance ante one Iohn Ebden a fpectall Friend of Sayes upon Con- : 4 


who was abmttted, at. And then Waller granten the Manoz and tbe Advonfon to 


as Parſon imperſoneezwhereupon tine was taken and found foꝛ him. Ehe gue⸗ 


; bp the pꝛeſentatton, ac. and death of Say that came in by the Simon. e 
bv us, at the Bench opentp and at large; And we all koure agreed, that Judge⸗ 


Me II > , ee ; 
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After all the Judges had argued, we allembled in Serjeants Inne, the rather ic 1 Jac. ae age 
Becanfe the king deſired there might be a conference, where tt was found and rs 
agreed as J obler ved in the beginning) that ſe ven ur us had deltvered our opint⸗ 
on, that judgement was to be given koz the Plaintile, and that the other,; 2+ 8 
were agatnt the wlatnttfe either as for the ning oz fo2 the Defendant. ase 

Ho tt was agreed by us all, that judgement chould be given koz the Platn⸗ 


of the feven for the Platnttfe ) had adviſed in the end ol his argument, that no * 
ledge chould be taken of the truth of the hings title (being as it is diſcloſed, 
and in fome fot etther admitted oꝛ not denied) before execution ſhould be awar⸗ 
Ded ; we allo all thought it jut, both for matter and forme of untty. What all: SE tages SO 
bee chould be called, and the tate ok the prelent abofoance and plenartp un⸗ eye ey phe N 
der tod. ; 

WW berenpon judgement was this Michaelmas Terme e entred, pro querente 8 
quod habeat breve Epiſcopo; and ozder given, that no Mrtt thonld go forth, 
neither to the Bichop tor to the Sheriffe, to enquire of the 0 ok the ee 
kill e favtber ae sete Ne 


Benet Wincheombe 5 a Bithop « of lee, 
ae ESS 1 one Richard pulleſton. Quare Im- 


Paſe. 24 Jac. Rot. 1026, . 1 5 dean. G =4 4: 

Be eee bꝛougbt a Quare e againt the BIMOp of Sue 31.ENz, 2 80 5 
Winchefter, and Richard Pulleſton; And the Cate was this, That one simony ex- 1 
‘William Waller being ſetſed of the Cburch of Leck ford, and) Watton being pounded. Mom F077: 4 
Incumbent of it, and a man grievouliy paines with the Strangur le, and like 31: Nea. 65 A 140: 
euery day to die, Say bargalned with Waller fog 90. J. that be Monld pꝛelent, oz How the Kings . 


title begins 


cauſe him fo be prefented, whenſoe ver the other dyed; And for the better and zug ccc inucs 


_ fidence, c. WAbich was done accozdingly. When Warton the Incumbent dped, 2 
and Ebden in executton of the Stmonicall agreement alozeſald, efenfed Say, 
Ebden b 9 zelald, pz 2% e 916: Co. tes: 


Winchcombe the platiitite foz peares. Say Dpevsithe wing prelents Pulleſton Winch Ga? Tf FFs 
who is admitted, ec, And Winchcombe bzings the Quare Impedit againſt the 5 j 9 
Wichop of. Winchelter, and him who pleaded ald the matter of Simonp afozeſaid, 4 i, 


tion made bp the pla intike in arreſt of judgement was, whether the hing oz : 
Winchcombe have right fo this Poefentatton, which depends Wholly upon fof. 10 
this whether the Rings turn growing by realon ot the S{monp be ſatts fed N 


hls cafe atter divers Arguments at the barre pro & contra was argued 


ment woas ko be given for the Defendant, that is to fap, for the kings title by 

- the Stmony. And Hutton, now this Trinity Terme, being come netolp to the 

Bench, having been before for the Plainttke, was nom ol e with ug, and 

bonner y own Argument J (et doton, whteh Was thus 3 

It is againſt nature that ang thing Should be both void amo ‘gold at once, 5 ee 
du to foverail vetpeae tt map be. a 3 
As at leverall times, IE J bargaln and fal to A. and before fnirollmenf, eet f STAD: COR SETS 
bargain and fel the fame to B. which is intolled, now thisettate is good. Bat 4 te 7 g 
tf that to A. be alter inrolled in Duettme, the other is ipfo facto od. e wee 
A thing may be vold to one purpoſe, and not to another; aa t one etled 2. 


it ts utterip ok it felfe extinct and bold, but pet as fo the Counter de And 
ann oe lib. 7.380 Lllingtons caſe- e 


a Sn — 


Bifhop of Mincheſter & Pulleſton. & 


4 . GH A thing map be vold, oz not vold, at the Election of bim whom it concerns as 
in Hollands cafe Anno 9 & 10 E. 3. Ik à man having one Wenefice take another 
without Dtfpenfation though be be not induced, and fo not within the @fatute 

4 E. 7% ee (2 of 21 H. 8. pet the Patron of the firſt Church map take it as void and pꝛeſent 
ee 0 8 02 map leave it as full till ſentente of Depꝛivation. = 
‘ A thing map be vold. and pet not fo be avoided in every manner; wherein 2 
4 C. G7. 6575 ‘will not ufe the example of Datlatwzfes made void upon the Statute ots H. 6. a: 
: which is well expounded, vold by weit of Exrour; for {och caſes are not vod 
indeed but voldable onely; as there is great difference between a ritt abated, 

: as by the death of the parktes, and onelp abatable by plea to the wzit. But a 

Dire. cho: fa. 66: Sheriffs Bond againſt the Statute of 23 H. 6, ts atterlp totd; and petpou — 

q aki og Orgs cannot plead non eft fadium to tt, but pou muſt plead the ſpeciall Caſe, and con⸗ 

tlude judgment fi action, 02 ſo not pour deed, Dive & Manningham & 39 H. 6. 1. 
ſo a Feofkement kraudulent thall be avoided bp not guilty, not by tine ne infeof- a 
fa pas: vide Cale Humberſton & Howgall Tr. 12 Jac. mp own Reports, Sup. ae 
- Gooches cafe, Co, lib. 5.€0. in Burrells Cale Co. lib. 6. But the Commonelt 
‘cafes are that the lame thing map be vold as to one perſon and not vold as to a ⸗ 

Be nother , and that commonip runs upon this diſtinclon, though it be made vold 

BS aͤgalnſk fome perkon and oz ſome purpoſe, pet tt is ever good agalnſt the party Me 

a himlelk that made it, as are the Cafes of fraudulent Conbepances and Altena⸗ . 

. klons of women tenants in Dower, oz joyntreſſes upon the Statute 11 H. 7. = 

and that is the leaſt that can be made of this Cate, That this prefentation, ace. 


2 ’ 5 60 piled upon Simonp ts utterly voto agatntt the Bing, and the Church in no 
a 5 loꝛt filled by tf. WU hich being fo, it ts repugnant in it ſelfe, to ſay that it hall 
be both vold and not vold at 1 oe the Uing. Pow it is confeflenthar 
w 6 tittts utterip void againſt the dking dur ing the life ol Say, fo that the ing nae Be 


er d. 4 a pielent as toa vold Church; which being granted it ts ablutd to fap, s 
5 death hould alter the Watley kor the Uing cannot be diſpoſſeſſed oz barre 5 
by an Ad, and the death is a potbation but no Ad: Wherefore now obſer be the 
Errour, that growes bp not Well oblerbing the reafons of Cales hith are their 
Cauſes; ‘fos Tum demum ſcimus, cum per Caufas ſeimus, as Baskerviles Cale is 4 

- cited, that tt the Bing babe a lapfe, oz (as Juſtice Brown faps in the 3020 om 
20 8 Batkleys cafe Plow. 249. agate Welton there 243. who delivers ee a 
tng 58 without either authozity, oz reathn ) Grant of the next Avoidance, and an 1 
7 es 50 palton be made upon bim, and tze Clerk die nom the Bing bat on an . 
; Whele Cales J grant ko; it is apparent, that the Pꝛeſentatlon made then 
4 patton and filled the Church; which the King coul’ not undoe, ba bye 1 
Impedit, alter Inductton; Wut the death of the Incumbent did not fll the 
Church, but it bath ſo fatisfien the U ings turn, as he cannot take ano iber, bes 

aver e wee th is had in eee baut nander up len mn etbeatoner a 


* 


no} ap the grant C 705 
Pow tbis Wale ts ‘iar unte 55 bere all the Ads that Gould fllthe 4 
Eburcb, are made ufterlp vold, and the pretended Incumbent dilabled tu be ts 9 
cumbent, even from the firſt Stmonicall procurement, which was be ‘a 
Pielentatton, fo as there was never in Law Prelentation, gt. no more thena 
5 Par ſon dead to this pur pole in law: nap mon de ts bifableD fop ever ka take lh * 


tlon ranndt fill tbe Cburth againſt the Bing, asthe ulurpat ian doth tbe at 
ie, Caſes; andthe death confammate that that tras never begun; And the slp? 
RO ASD hd * — | fore the Statute Would have bern valnly and ignozantly penned, tt tt l 
SORT . 4 4 bate fato that ‘the Cbutch thonlp have been botd, as tf he bad been n r ? 
deszd ; loz in this ft ts, as though be bad never been as in the fald Cale of Grim- 
dons « and therekoze the Law proceeds to give it u upon this hꝛanch tot N * 
loꝛ that time and turn only. tbtch is fo2 that avoidance onelp ; which (sr 
filled noz fatisfied by ibis Idol, 92 Wadow of a Pzeſentatton. Re 
And note the Pleading te, that Ebden profented day, and that he 


W, 5 ver. ae 
Biſh op of Winchefter & Pulleſton. 


ted, ¢ t. Quorum pretextn, & vigore e facut: the prefentatton , ec. were vod 
a kind of repugnancy; but fee Grendons Cate. Pleaded , Plow, 495. that the 
Church deing tall of the Dean and Chapter, Edw, 6. Pꝛeſented Chamberlaine 
who was, dc. which Pꝛeſentatlon, et. were utterly vold; And note that Cale is 


x Hike this: bere the Parfon is incapable of the Church. there the Church was not 


capable of the Parlon; and though the Pꝛeſentat ion and all the Aas be made 
vold, yet it was neceflarp to expꝛeſſe them; fo; witbout a Pꝛeſentation Aquall, 
by Stmonp the Ring could not have the turn. And it the Statute had dnely 
made the 4 efentation vold, and not given it expzelly to the king, it would 
have fallen to the Patron agatn, as it doth upon the caſe of Inſtitutton by Si⸗ 
mony, and fo the Statute Gould have rewarded him foz his Simon. 8 

Beſides note, that in the other Cales of lapſe and grant before mentioned, 
bp ularpation and death, the Ming had a turn precedent, upon which, an 
-ofarpation was and might be made by the pꝛeſentation ¢ fo be dilpoſleſſed; But 
bere it is clean contrarp; for the pretended prefentation gives the Ring bis 
An and therefore cannot allo diſpoſleſle him of that & ttle that if gives 

im 

Foꝛ it a Patron would contract with one koz Hlmonſe, and then will poefent 
another without Stmonp; the Ring gaines nothing ; fo there muſt be an Acne 
all, though not an effecuall pꝛeſentation. But tf once the Patron have pꝛeſen⸗ 


ted by Simonte, the Ring is ſtraight⸗wates intereſſed (though no admiſlt⸗ 


on follow) by the expzeſle woꝛds of the Statute: And the oblervatton of the 
‘thee feverall clauſes, makes the difference of the confequence evident. 

Foz the fir, finding the Patron guilty makes bis Ac vopd, and gives his 
turn fo the king h initio. But the ſecond clauſe, finding the Patron innocent, 
and the Simonte to begin in the Inſtttut ion and the Induction affer, makes 
the Church void only from the Inducten, and ſo allowes this to be a Plenarty, 
and gives the new turn to the next Patron; fo upon fhe lat bꝛanch of the 


Statute, if a Clerk that gets oꝛders by Slmonp⸗ obtaine a Benefſce lawfully 


witbin feben pears it is made botd: but how? From the Inductton, as ik he 


were dead, and the Patron fo prefent, Ik either of theſe had been Ebdens 


ee) 


tafe, Winchcombe ſhould have pꝛeſented now: So that if a man have a grant 


ob the next Avopdance, and prefent one witbout Simonp that were inſtituted 


and induced, oz got ozders bp Stmonp ; pet bis grant were eretuted, but in the 


b other Cale ofa Prelentation by Stmonp tit is tralp executed, when the Ming 
pzeſents upon his Slmonp, fo2 then ts the turne fallp executed thong it were 
attempted before. 


And (the ſecrecy of Stmony conſidered) to take this erpotifion;inere fo 


kruſtrate the Waw; for ti the Simonp be concealed till death all were fate, 


which the Statute well perceiving gives no laple without nofice againſt the 


tommon Patron upon the ſecond and last bꝛanches and by the fame reaſon, can 


impute no L aches to the i ing, foꝛ which it fhould Deprtbe bim of bis Pꝛeſentatt⸗ 


on. But J grant it this Clerk chould reſign 02 the like, and a new Clerk were 


pꝛeſented and dyed, that now the Rings turn were loft, asin the. other ozdtnarx 


Cale and upon the ſame reaſon. 


All this is {poken, as tf this were only bold againt the laing; Wut F bold 


tit utterip vold even to ſtrangers that may takelawfull advantage of itz and theres 
fore note the nature of tbe Cale, that it is conttactus ex turpi canfa, & contra 
bonos mo res, and ſo tt ts againſt L aw, and bop, bp the Statute, even between 
: the parties; pea, and ſtrangers ſhall take the advantage of it, like as tt a man 
be bound in an obligation ulurious, the Bond is vold between the parties and 
Idherofoze it luch an Obligor makes bts Executoꝛ and die, and the C xecutoꝛ pap 
an alurtous Bond, other Cteditozs map ſhe w it, and make à Devaſtavit of it. 


So J hold in this Cale, that it a man be bound to a fkranger to pꝛeſent 1. S. 


to a Benefice, and he pꝛeſent bim upon a Simonicall pꝛomiſe with another 
ſtranger, pet the bond is forfelted: Ik the dking chonld pardon the Stmonp, pet 
J polo cleatlp; that the Church ſwonld ſtill remain void fo this ee 


en . 4 7 4 7 / 
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Clerk be received, he muſt not pap both, and to whom be thall pap, is at his pes 


the parttes intereled in tt. 011 


; Stukeley verl. 
Butler. 


“as the Rings celeale of fury will never make the Bond other then bold a 
A Bond for perkozmante of Covenants, tohereof tk one be token; though that 
be releaſed, pet the Bond ts Kill under fortetture. J bold allo tleariy, that tt 
this Parſon fue for Cithes in the Eccleſiacktcall Court, oz foz his kreble dam⸗ 
mages, at the Common A aw, that the 1 map plead him no Parſon? 
becauſe of the Stmonp ; for otherwile, tf the Bing fonts prefent, and his % 


rill, upon the Stmonp oz not; And te the Dr0inacp retufe bis Plea, be map 


babe a Pꝛohibitton; for tt is made top) by a Statute A. aw, by which the Spe 


a 
rituall Courts are bound: And it is much ſkronger, than the. Cale upon e 1 
Stak. 13. Eliz. Mhereupon it is reſolved Dy, the laſt Cale; that ik a man ba: ; 
ving one WBenefice, accept another, and be inſtituted and induced into the i a 
cond; and then read not bis Articles; that pet the firs Wenefice volds not Un 
Cefston, becanfe the fecond is as not taken. And fo in the Cafe of Norris and j 
Eaton, ff was adjudged voyd even to the Partchtoners. Oe ae 

But now J fap, that tt was boyd to all men, quorum intereſt; to the Uing : 
‘and his Incumbent, and all that clatme under him: and to the Varichtoners, to 
the Oꝛdinarp, and to the like, fo all things that map Raneesn Wet eee 


Wut clearly it is not voyd to an Alurper, fo2, aman without right 5 3 
pꝛeſent unto it as fo a Church vopd, noz the Oꝛzdinary fo diſcharge bimſelk, t 
be receive the Clerk of an M ſurper; for he is none of them quo rum intereſt. q 

Allo, it one having a prochein. abopdance pꝛeſent bp Simonie, and his Clerk oot ' 


be recetved, be fhall never pꝛelent againe, as taking this to be voyd, and ſo his 


turne to remaine. Foꝛ as fo him it is full, be Malt not dilable 1 on Ach, nos a Y 
can babe reaſon by the Wings Title to doe ft. ae 1 

And though Winchcombe were no wap pꝛivie to the Simonle, that doth bim 1 
no good, as ko this cafe ; fo2 the Patronage cannot come fo him, kill Ebdens 5 
turne be fatisfied ; Which remaines fill voyd to this purpoſe, notwithſtanding 5 
bis Stmontcall ‘prefentatton, till the ning prefented Pulleſtone. Alter judgement 1 9 | 
given koz the Defendant, bis Councell infozmed that be was not induned 
though he had pleaded as Parſon imparfonee and therefore praped a Wrik-⸗ \ 
to the Wiſhop for the Wing, 02 upon ſurmiſe thereof a ſcire facias for the 11 


why be thould not babe execution. Wut the Courtd denped both; becaufe they 


Somerfet. 
Wallers 


mutt be confrarp to the Recozd: pet quare becauſe the Clerk cannot plead un⸗ 
lels be be induced, and the king being his Patron though he be not induged⸗ can | i 
not be named with bim. This Point being often debated at the Wench, twas at 


lat in Mich. Terme Ann: 1 5. Jac. relol ved be mp felf any the Court, Moles : 
loweth 1575 . 1 e 


sities verf, 1 i ie ra 
H. 12 Jac. Rot. 827. re vl See A as 


Se Thomas Stukeley brought an Aton of Trefpatte again Robert Balle, ; 
koz felling of certaine Dakes and Aches, &c. at old Cleave, wbereunto the 
ie Delendant pleaded not guilty, and upon a ſpeciall Merdick the Cafe was 1 
The Carle of Suſſex 36 Eliz, was ſeiſed of the Pannor of Cleave ‘whereo 
“apetinage called Stout, androo Acres uſually occupied with it, and 700. more, 

cc anticertatne Toons called Blagrave, Pitchill, Erridge, Bore, and Read wood, 1 


_cc all lying in Cleave were parcell; and the fame pear did demtſe unto Robert ' 


Butler € Julian his wife,and Robert their Son now Defendant, the fatd bone 
cand all the Lands, and Blagrave and Pitchill wood, fo; their lives (excep . 
cc ting all Eimber Trees.) And then the lame pear by Indenture, did bargain 
«cand fell to Edward George, Omnia illa, bofcos, ſubboſcos, maeremium et ar- 
ee bores ſua tune ftant’ crefcen’, & exiſten in & fuper toto illo Manerio ſuo a * 
«Cleave, in dicto Com’ Somerſet, viz. in & fuper cota illa Copieia ſua, ſive bo-. 
«feo vocato le Erridge wood, cont 24. Acr. Et in &ſupet toto illo boſco vocat’ 
Borewood, 


Stukeley verſ. 169 
Batler. 


n cont’ 10 Act. Ac in & ſuper toto illo boſco ſuo vocat? Blagrave 
Wood, cont.6 Act’. Et etiam in et ſuper toto illo alio boſco ſuo vocat’ Pitchill 
Wood, cont’ 7 Act’, und cum omnibus aliis boſcis, & ſubboſcis, maeremio, et 
& Arboribus ftanc’ & exiſtenꝰ ſuper pred’ Manerio de Cleave que convenienter 
<cparcari poterint & fuccidi fine præjudicio & damnoad-Statum & manuten’ 
cc Anglice, the State and maintenance dicti Manerii de Cleave. Anda Covenant 
«Of the part of the Erl, that the ſatd Gorge, and his Aſctgnes during five pears 
map fell and carry the Goods without interruptton of the Earle, oz anp os 
dthers; and to make ſawing Pits, and to ſquare, and cut the Timber upon the 
Around during the ſatd Ferme, and a Covenant on the part of the Welle „that = 
“pe chould füll up the Pits, and make all things katre, and amend the fences 
ccfhat thonld be broken during the latd Terme of fite pears. Then 
„Gorge, Ann. 38. did bargaine and fell all the woods to Prowfe and Prowle 
“fhe fame peare, did bargaine and fell fo Robert Butler, the Father, all the 
„ Moods in Blagrave and Pitchill-wood, and in the ſeven hundzed Acres; 
“fo fhe Woods in fhe hundzed Acres, going with the Boule, and in the other 
“thyee Woods; remain tll with Prowſe; who after Anno 4> Eliz, did bar⸗ 
tegaine and fell unto the Earle of Suſſex all the Moods by him fo ld unto Gorge, 
“except thoſe that he had ſold as afozeſaid to Butler the Father. Then Butſer 
“fhe Father by his Will did give unto Butler bis fonne the Defendant bis 
“Goons. And the Earle 30 Jac. did bargain and fell bp deed, inrolled unto 
„Dir Thomas Stukeley, the reverfion of the ſaid Lands, and all bis Moods 
“£92 2420 l. to which Butler the Father attournedz and then he and his wife dyed, 
and Robert Butler the ſonne, and Lewis the other Dekendant, as his lervant, 
te hy conſent of Trevilian and others the Executoꝛs ok his Father, kelled certaine 
cok the Trees in the Declaration, which was Timber at the time ok the 
eegrant in Blagrave Wood and Pitchill Wood, and other ot the Trees in the 
ſeven hundꝛed Acres, and the Jury aſleſfed dammage ſeverallp for the Trees, 
ſeberally felled in eltber Wood, and fox thoſe in the 700, Acres, which was 
well and adviſediy done. 
Upon this whole Cauſe J am ok opinion that the Defendant pad good Tille 
to all the trees felled, as well thole in the 700. Acres, as in the two Gꝛoves, 
and that therefore the Plaintiffe is to be wbolly barred. 
make but two quettions ; The firſt, Whether the Viz. bath power to rer The firft point 
grain the general grant ofall the woods upon the whole Panoz, to the woods or Queftion. 
_ enelp growing upon the five Gꝛoves; o; that the fame generall clauſe being 
+ certain and erpꝛeſle thall make vold the Via And J am ok opinton that the Vita 
as the whole Sentence is, is utterly voyd. : 
The ſecond quekton is, Mhether the Covenant on the part ol my Hox ol The fecond 
Buſſex with Gorge, to take the trees, kt. within the five pears nert alter the Veſtion. 
grant, hall fo check and controll the Gꝛant, that he map not take the trees after 
the fite peares: and J am ok opinton clearly, that it doth not controll the 
; zant, but that as the trees are abſolutely given, fo the Bargatnees and thetr 
Allignes map take them when they will. 
Thirdly, J will give you my opinton concerning that part of ibe ‘Clante 
that runneth under the una cum omnibus aliis, &c. upon which J bold, that that 
part of the Clauſe gtveth nothing, betauſe it is vod for uncerfaintp, and pet it 
hurteth not the former Clauſe, becaule it is diſt ina, and fandeth of it ſelk divi⸗ 
dep in his power and operation from the other. 
As to the fürſt point, whether the Viz. doth reſtrain the generall grant of all The grſt 2 
thei woods, upon all the Pannoꝛ, to the woods upon the Copices onel y,. or Queſtioin. 
Jam of opinton clearly, that it doth not; and therefore J will confiver, Tie deres ane 
Se, in generall, how the daes of a grant map bs beck, reſtrained coz ule of a vis. 
pected oz explained. 
hes It a be coztedted 02 rettrained bp a dtbided clauſe, 02 bp a casmerton of one 
tclauſe. 
+ Bye coined clauſe, either in the thing stn bp an exception, 03 in the 
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are not ſpecill and expꝛeſled, but general and implxed as fo the purpoferefirained. 


krom the thing granted. . 5 


Lelloz, and krom the Weſſee; but leaves them in the Weflce, and then 


mit an exception of the Advowſon, not ik it were expꝛeſlely granted. 


Stukeley ver. 
ZButler. 


ſcate given by a Habendum: Wut both mutt be where the pꝛemilſes of the Gent 


4 


And therefore though the Law fap, that when a man grants lands, ge 
grants the under woods incluſtvely, and ſo when be grants bis boule, de grants 
all the feberall roomes in the houle, pet M. 33. & 34. Eliz. in fhe B ings Wench 
between Kenifham and Redding, the cafe was, that the Queen leafed the Parſo⸗ 
nage of Greenwich, with all the lands and under woods erprettelp thereunto be⸗ 
longing, (exceptis omnibus groſſis Arboribus, boſcis, & maeremiis) he opfi. 
nion of the Court was, that the exception as fo under woods was bold. But they 
held that the exception was onely to be extended to great wods. So is the 
caſe g Eliz. 265. ofa Weafe of an houſe and tops (excepting the thops ) tubich 
probes that the rule, expreſſio corum que tacitè inſunt nihil operatur, is to be tne 
derſkood having refpect fo it felfe onelp, and not having relation to other dates. 

So a Weflee map be reſkrained by a condition, not to alien 21 H. 6. 33, but 
not ik the W eaſe be to him and his Adignes, as anoffice of truſt to one, and his 
Atianes gives power fo grant it over. „„ ae 

A tondttion annexed to an effate given, is a divided Clanfe from the Gane, 
and therefoze cannot frattrafe the Gꝛant pꝛece dent, neither in any thing erpref- > 
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ſed, nor in anp thing implied, which is ok bis nature incident and inſepatable 


seh Sah ro 


And therefore Sir Anthony Mildmayes Cale, Co. lib. 6, 4% A gilt in 
tall upon condition not to ſutker a common Recovery, it leaves gon the land and 
the eſtate, but tt takes away a liberty which is inleparable from the eſtate, 88 to 
a fee, not to alten. And a grant of a Houle upon condition not to medle with 
the thops, is void; for this noth not as an exception reſerve the thops to k 8 


the ule of that it bath made his; which is repugnant. Do upon Whiſtlers Cal 
Co. lib, 10. 63. though it be well fald, that toben the 1 1 ine 
cum pertinentiis, it no moze paſſeth the Advowſon then, ik it it were expzelleig 
extepted; pet the woꝛds adeo plene, & c. will carry it in the one Cate, 1 5 
the other, when it is excepted. So E converfo, the Manoz adeo plenc, tot Wave | 


V pon the lame reafon is tt, that it vou demtfe a Mano / you map by an 1 5 4 


pars awaꝑ as much ef the Demelnes oz er vices, oz both, as pou will, but os 


Court. Chis J mean, when that that you haben is toch a true Pano, as hath bord 
Demelnes and Service; for tbongh ea qHanoz map and and pate bp that name, 


mutt leave it Mill a Panoz, habing ſome Demefnes, fome Services,anda 


is ſpeciallp put in iũue. ch n 
Lite Law ts of the ufe ofan Habendum, fhat ft by pout pꝛemiſſes pon hate 
gtven no certain ney expꝛeſle State, then that otbertutle the ia ud gte, 
a bon 


not guiltp, depended upon it zother wiſe where a local thing in another Cont 1 
5 : J i 


* 
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\ von map alter and abzfage, nap o map utterly fruttrate tf, bp the Haben dun 7 


And therekoze in the Cale of Hodge and Croſſe M. 33. & 34 Eliz. in the kings 
Bench, one Warren made a Feoffement of Lands in London Habendum t o the 
Feolkee, and his hetres alter the death of the Feofkoz; and Apen argument, the 
Fesockment Was ruled to be void. 

And pet in the Cale of Underhay, and Underhay, Hil 34 Biz. in the kings 
Bench, the Cale was; Chat one having leaſed his Wand to three for thefr lives, 
granted tbe Reverſſon Habendum fo the Gꝛantee fo; bis life;and then added theſe 
wozds, which (ato tate fog life to begin after the death of the three fick Letters. 
And that was adjudged a good Eſtkate in reverſton fo life. 


Peitber can pou by an Habendum kructrate aS ꝛant that was compleat befo2e; We 


as the Cafe is 7 Ed.o. where a Weſſee for ears, granted all his eſtate Habendum 
after his Death. Bio much ol divided Clanfes. 
But now of one Clauſe carried on with a connerton, fo as they make buat 
one entire fenfence, till the whole be finiched, the Law ts otherwile; for one 
part of the ſentence map not onely abꝛidge and cozred, but utterly truſtrate and 
make vold the whole Grant, And therefore tk a wetter foz pears grant bis 
Terme alter bis death, the Gzant is void. 
Do in Doughtyes Cafe, Co. lib. 3.9. the Cale was, That the Duke of Nor- 
5 thumberland, was feffed of divers Ponſes and Cottages in the Parish of 
‘Saint Sepulchers London, and bargatned and fold all his Penements in the 
Parich of Saint Andrewes Holborn, in the Tenure of one William Gardiner, 
unto one Lea; and the Gzant was judged vold, though thole ouſes were in 
the Wenure of Gardiner, which was the poynt judged; But where it is added 
in that Cafe, that the Court was of opinion, that ik he had begun with the Te⸗ 
nure of Gardiner, which was true and ended with the Parich miſkaken, 1155 
the Geant bad been good by the rule, utile per inutile non vitiatur; 3 
tt plaine contrarp; ko; the ſeverall circumſkances and delcripttons 5 
ſertbe and afcertatne the Gꝛant. And it is a good Role, Incivile eft nifi rota (ene 
tentia perfpecta de aliqua parte judicare, 
And therefore the Judgement in Doddingtons Cale Co.lib.2.32. le fall in the 
point. H. 8. was ſeiſed of the Boſpitall of Welles, whereof certaine lands in 
Dindace, out of the Circuit of Welles, which were in the Penure of John 


Browne, were part, and he granted unto Ailworth all his Lands, in the Te- 


nure ol lohn Browne ſcituate in Welles to the fata Pofpital belonging. And it was 


adjudged; that though the firſt part of the deſcription as it was placed in the 
1 in the Penure of Browne were true; pet the latter part ( being falfe ) 
marred all, eben ik it were the grant of a common perfon. And indeed in one 
ſentence it is vatne to imagine one part before another ; for though woꝛds can 
neither be ſpoken noꝛ wattten at once, yet the minde of the Anthoz compzebonds 
them at once, which gives vitam et modum fo the fentence. 
But in grants of partteulars fatfictentlp once aſcertatned, another miſkaking 
will not kruſtrate, though it be falfe. As Paſ. 23 El. Dyer 376, One made a Feoff⸗ 
ment by Attournep ot a Peſſuage in D. wbich was H. Cottons, and indeed it was 
Th. Cottons, yet it paſſed; fo2 elle all was to be fruſtrate;ʒ but a thing certain may 
be dimintched, though not tobollp made vod, as in Oguells Cale, C. lib. 4. Rains- 
1 ford polleſled of a Cerme tn Cruel Grange, whereof part, that ts to fap, Hobsfield 
tame to one Precklton in poſſeſtion foz part of the Werme, and to one Beer, fox 
Be: the reſt of the Terme in reverſton; and a Rent: charge was granted out of 
4 ~ Cruell Grange, nuper in Tenura Rainsford, et modo in tenura & occupatione 
* 


Beer; This did not charge Hobsfield but tt charged the refk, and fo there 
was no repugnancte, 
No come to the uſe of a ( viz, 0 02 ( fe.) o; in englich (that is fo fap) 
5 and the nature and force of it. It is neither a dived feberall Clauſe, no a direc 
entire Clauſe, but it is intermedia. 
Feirtb it is clear that it is not a ſubſtantibe Claule, of tt telt and therefore pow 
8 ca ae beg in a ſentence with it, noꝛ make a fentence of it, bp it felf; but 15 
55 2 2 


172). 
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ts (as J map fay) clauſula anciliacis,a kind of hand matd to another claule, and to 
del lber her minde, not her own. And therefoze tt is a kind of Interpzeter, her 
natural und proper ule is ko particular tze that, that is befoze generall, o: di⸗ 
Erthate that, that is in groſſe, o2 to explain that, that is doubtkull oz obſeure. 
Ftrit it matt not be contrarp to the pꝛemiſtes, as 20 H. 6. Treſpaſſe with a 
Continuando, till the day of the Writ purchaſed, ſc. tach a dap, Which is not the 
fame, is utteriy void. e , 
ext, it mu neither encreaſe no dimintth,fo2 tt is not the nature of it, to gie 
of it ſelle: As it J have in D. Black Acre, white Acre, and Green: Acre; 
and J grant unto vou all mp lands in D. that is fo ſap, Black Acre and Abit: 
Acre, pet Gꝛeen⸗Acre; Hall pale tos; but tf J adde under the viz. land lp ng a 
out of the Town of D. if all not pale. And therefore fee 29 Aſſize 23. up⸗ 
on a partition, between two Partners in Chancerie; one of them for afarplats 
pluſlage, granted utto the other two, a Rent of five pound a pear; that is to tap, a 
fo the one fiftp thillings and to the other afmuch; pes it was fudged un entire 
Rent. And 29 Edw. 3. 39. It is bolden, that ik J grant a Rent of 20 8, u 
two Panoꝛs, fc. 108. ont of one, and almuch ont ol another, it is but one Rent. 
So are Knights Cale, Co. lib. 5. 55. and Winters Cale, 14 Eliz. Dyer, 38. 
upon a ditkerence were the Rents are reſer ved ſeverally at the Ark, an 1 
Where they are at the fick entire, and bꝛoken by a viz. e 
So 18 El, Dyer 350, an Obligation of two hundzed pound, to two folvend, 
one to the one hundzed, k the other to the other, the Book leaves a quærezbut 
clear, a Void folvendum, So Hill and Granges (ale. A Leaſe made in 
fo2 erample,rendꝛing a pearly Rent (that is to fap) at our Lady day and M 
2 pearly papment cannot be Dimintthed.Osborns Cale Co. fil 


maſſe, the 10.1 
Anglice, (which is but a viz. 02 that is fo fap,) thall never exceed the Watine 

Wut now J grant on the other fide, that a viz. map work a reſtri on wher 
the former wozos were not expꝛeſle and {pectall, but fo indifferent, as thep m a 
recetve ſuch a re-fradton without apparent injurie; though thole fexmer 
wonds by conſtrugton of Law would have had a larger ſenſe, tt the viz. has 


; 7 
; * 


not been; and therefaze fee 7 E. 3.9. Mortimers Cale: One granted ten pound 4 
ol Rent; (Mote nofa Rent which mot (as A have fatd) be underftood ene 


Rent of ten pound) in his Panoz of D. to receive by the hands of one Tenant 


7 
* 


50 . 


Meirs of bis bodp, it is an eſtate tatle. 0 13 Eliz. Dyer 299. In a d ee 


votpfor g 


9 
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dowſon thould grant the whole, viz. to Pꝛeſent every third tarn.the viz, were 
bold. So upon the Cafe 9 Eliz. Dyer 261. It a man habe Wands in a Hamlet, 
and other Lands in another part of the Town; ik he grant bis Lands in that 
Lown fc. in the Wamlet, J hold that no moze will pate. Wak ik be grant all 
bis lands in the whole Town, viz. in the Mamlet, all the land will pate, and 
the viz. is vold, and s Edw.o, Dyer 77. The Ming granted ſcitum Abbarhie nec 


non omniaterr’ prat paſtur' & ſubſcript : idict. Monaſterio pertinen’s viz. Such a 


Cloſe, and lach a Clole, and the optntoitis, that the viz. fall only ſerbe to expialne 


fhe word ſubſcript', and that all other the Lands belonging ko the Ponaſtery, 
Wall paſſe by the expꝛeſſe words. 5 2 


ails 


Pow to the fecond great point, whtch ts,eAhether the Covenant on fhe part The ſecond 
of the Gzantoz, for the five pears, doe dtfable the Gzantee, oz thoſe that clatme ereat point. 


under him fo take the Trees, after the five years expired. 
A will fap little, for J declared’ mp felfe in the beginning not to hold that 


gueſktonable, neither do J pet. ea 
Foz fir, it is clear, that bp the grant of the Crees by 'awenant in ee: fimvle, 
they are abfolutelp patted away from the Gzantoꝛ, and his weirs, and veſted 
tn the Gzantee, and goe to the Crecators o: Adminifrators; being in under⸗ 
landing of Law, divided as Chattets krom the Freehold : And the Grantee 
bath power incident and implied to the Gꝛant to fell them, When he will, with⸗ 
ont any other {pectall licence, which can never be reſtratned by a power given bp 
the Sꝛantoꝛ in the akirmattve, which the Grantee hab before. e. 
And therefore 8 Afro, One granted a rent of ten pounds a vente to the hul⸗ 
band and the wife koz their lives; and ik the wile lur bite, that then che Mall 
babe three pounds a pear for her life, and judges fhe chould hold her ken pound 
apear: Dtbhertotfe, ik tt had been fatd that the Mould have three pound a peare 
and no moze. Andfo Trin. 28 H.8, Dyer 19. The Lellor Cobenanted that the 


Leſſee miaht take thone by Adttgnment of the Waplitte, pet de map take with 


out; other wile, ff tt were in the negative. a Be 
Sfatates that are taken by intent, tall not by an affirmative alfer a koz⸗ 
met potwer,:33 H.8.Dycr 3 Che Stat.27 H. S. 17 Elz. Dyer 341. hereslter, - 
Now the Grant implping an ablolate liberty to the Gꝛantee to fake, tt the 


Covenant were on fhe part of thei effee.not fo take after the Hive years, it would 


not extingnich his pꝛoperty, noꝛ confequentlp his polwer, to tale them after the 
five pears ; and therefore tf he took them he might plead not gutlty in Trelpaſle, 
but ſhonld be anfinerable to an Adton of Covenant for tt; for things have 


tbeir pooper effets and conſtderations, and feberall reſpeas ot Acttons are not 


E. 


power before, and there is no negative. 


ts be confounded. And therefore 3 Eliz. Dyer 199. AE the Leo: Covenant to 


repaice the boufe at his proper Toſts; o2 agatn, tt the Weflee Covenant to re⸗ 
patre the Mauſe at his proper Coſks in Timber work, and the like, pet in both 


Cules it he felled Cimber to repatre, there is no change tn the temedy vy Action 


of waſt, but by Action ol Covenant. 


Phe Statute of 27 H. 8. of Court of Augmentation, all Gzants ok ands 
within their ſur vey, hall be ſealed with that Seale.pet fee 33 H. 8. Dyer 50. Foz 
want of a Negative, much moze tk it had been (map be ſealed) as here, 17 Etiz, 
Dyer 341. the late Ponaſtertes were giben to the thing; Pꝛopiſo, to avold 


frandulent Weafes within the pear of the diſlolut ton and another Pꝛoviſo in the 


affirmative, that Weaſes with the anctent Rent thall be good: Wet jadged that 


a Weale within forty dayes without ancient Rent was good ko; they bad lateral 


Latkly, this Covenant on tbe part of the Grantor, bath its nerelatpy ufe, 


thongh it work nothing in the reſkraint of time for felling ; koꝛ it gives power to 


dig⸗ and make Saw pits upon the ground, and to fquare the Timber kbere⸗ 
which the Grantee could not doe bp the fimple Gzant of the Eimber, without 
lach afpectall Marrant. Allo it conta ines a general warranty, that the Gran, 


N 


tee map take and fell Limber, withonk the let 92 Ankerruptton df any perſon 


don perſons whatſoever. 


a 
* 1 
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Pow fe the third and lat point; It the clauſe had 7 hat the Serie ed 


maou onc grantes alt dis Closds and under woods growing upon all this Pane ef 


Oss bss. 


reduted te tertainty, vp uch meanes, as either the W aw appoints, on the part? 
pbimſelte altegnes, map take effect; and therefore the Cales put ere cleare, da 


ol kt, and have fuftified,fectallp averring that they might be (pared,and put him: ⸗ 


20 H. 7. Cafe 
Strat. Mare, 


und pet the Mendee, could not have made the choice in default of the Uendoz l 75 
ment of the Jury o; Court, upon ſpectall Declaration of the time, and number ok 4 


bargain, which muſt take efkect, and change the property of the thing granted, et: 9 
ther prefentip ¢ at once, oꝛ inchoative depending upon ſome what that shall redure 


perſons. as 


were almolk expired, that he could forbear the felling no longer, but his twW 
‘pears would erptre, and therefore required him to make his cholte; but be re 8 
kuſed, whereupon he choſe footy of the ben en and left them landing, es ‘a 


75 there is no perſon to whom it is given to determine, which may be ſpared, wblch 7 


bis death: uncertatn and apparent that at the time of the Gꝛant it is not rire 


Cleave, Which could conventently habe been {pared twtibout W to ise Ge 
date of bis Manos, J ſheuld be of mind that this @zant were bold. 
And pet it is trae, that menp things that are uncertaine of theniettes, retry 


she Fine ol a Copp-holver being vancertatne, hall be made certaine ‘anvreaie: 
nable by the Jury and the Court, upon the circumſtances ot᷑ the Cale. So of com ö 
venient time of remove upon the Death of a Wenant for life, 41 E. 3. barr 2% 
In kreſpaſſe fez eating his Ceꝛne; Che Wetendant pleaded that he had Com: ion, 
and the other leit his Co ꝛne there alter other men had carried, € t was ready ke 
be carried, xc. Ok evill Will, ec. The Plainkiffe, that it was not dzy at Wut note 
that all thefe and the lite ate pꝛoviſtons in law, fo, Aus in law. Atle J grant 
that ir the Carle had tovenanted oz granted that Gorge migbt have taken ar 
Trees, as might convententlp have been ſpared wilhont prejudice ac. Boat the 
being but a Covenant, 02 grant execuforp, be might have taken Trees bp fore: 


felt upon the Jury fo2 it. But our Cale is not of that nature; but it is a Gent o 


tt to bis full effec; WWhteh when lt is done hall make the grant goed ab initio. a 

And if J make a K eaſe to A. fo2 fo manp peares, as I. S. thall name, o: 
Gꝛant ſuch L iberties, as another Toon hath, both thele at the time of the Gzant 4 
appeare in Cale to be made ter taine, and the common Cales of rants, that 
fake the perfecton bp Elections alben by the party o bp the 15 to certaine 


The fame Books and reaſons that prove that when the eledion ‘ co the S| 
Intereſt, nothing palles till election, the fame prove, that where no ele fon cam 7 
be, no Intereſt can ariſe. 

Bullocks Cafe, 10 Eliz. Dyer 287. Feofkement of an boufe and 175 Acres, 1 
parcell of a Watt, the Feoffee, not bis weirs muſk make bis election, oz elle 
the Gzant is vold, and 2 H.7.23. S90 Haywards Cale, Co. lib. 2.36. It J give 9 
fhe one of mp bonfes, nothing palles till the Donee choofe, therefore he muſt do 1 
it, his E xecutoꝛs cannot, 44 E. 3. 43. is a good Caſe: A Pꝛtoz ſold bis Woods 9 
excepting forty of the beſt Dakes at bis chotce, to be taken within two pears: 
then the Pꝛioz brought an action of trsſpaſſe againſt the Mendee fo) felling 4 
them; be pleadeth that the Plainticke velaping bis chotce, kill the two pears 


took the reſt. Rin sabe 2 
So note that the UMendee in this Cafe bad no pꝛoperty, t till election 02 detault a 
made bp the Mendoz, which was fapplied and made certaine bp the Uendee; * 


the time incurred fo neere, that he mot needs; And that mutt be put upon judge⸗ a 
the Trees, and the like. Wut here it cannot change property pꝛeſentl of anp 


Trees certain, betauſe it is untertaine which Trees may be ſpared, and wich 
not, and diverle Trees map be fpared and indifferent, tobetber theſe oz fbofe, and 


not: But tf the S zant had been of ſuch Trees as LS. ſbould judge might be kae: 
tt might have ſtood with bis determination, Primo Mariz, Dyer 90. A fale of 
Woods which map be reaſonably ſpared 7 E.6. terme that thall be to come after 


fo certainty, 22 H. 6. a Grant to two, & hæred' void. 4 
But the Defendant bath pleaved not guiltp, which be cannot maintain ae 3 


verſ. Ferrers. 


Ue ae a 175 aa 


lefle the Crees were acuallp bis, before he felled them; for it it had been but 
llberty to fell, be muſt have pleaded it, and not pleaded not quiltp, f 
Allo be muſt have averred that thep might bave been [pared, which ts not 
sabe hoz found bp the Jury. And fo the Delendant pleaded, Primo Marizx 
Dyer 90. : 5 5 f THE 
No though J am of opinion as before, that this lak claute is votd for in- 
certatntp;vyet à hold clearlp that tt reacheth not to the firſt claule of Grant, upon 
which J habe argued and concluded koz the Defendant, but looks back onelp 
5 fo the laſt clauſe beginning at una cum omnibus aliis boſcis, &c. which though 
it be kruſtrate, pet the frſt clauſe ſtands per legt ol it ſelf; for it is true, that 
tk a Gꝛant be carried in generalls, which of it ſelk is not certain, ik that by the 
other parts of the fame entire ſentente in point ok delcriptton; oz other decla⸗ 
ratton cannot be true, as in Doughtyes and Darringtons Cafes before, oꝛ can⸗ 
+ notbheeffeduall, as in this concluſton of uncertainty, oꝛ be reſtratned by à Con⸗ 
b cluſton, as in Finches Cafe, Coke lib. 6.39. mark the Sentence. n 
The Rent of twenty pound a pear was granted by the Lady Finch to her 
ſonne, in theſe words, Out of the Panoꝛ of Eaſtwell, Ottetplea, Potbury, and 
Seaton, and her lands lping in the Pariches of Eaſtwell, Weſtwell, and Chal: 
lock, 03 elſwhere in the County of Kent, fo the laid Manozs, oꝛ anp of them 
belong ing; cleerly thts charged no other lands in thoſe townes, but ſuch as be⸗ 
long to the Panoꝛs; for it is plainly one onely entire compacted ſentence, fo 
woben and interlaced together, as there is neither diviſton in woꝛds, noz fenfe, 
and that is a joyning of the ſentence to good ale, and not to avoid all. 
oke, theſe Cafes are of one entire and compacted ſentence, and therefore one 
part map overthꝛow oꝛ reſtraine another: but our Cale bath two clauſes that are 
clearlp diſtinc. A B 
Ft, a grant of all thofe his Woods ſtanding upon his whole Panos, : 
which anſwers the Peonoune illa, being reſolved thus; all thofe Moods which 8 
ckand; fo that clauſe, J joyne the viz. as an hand. mald as 3 fatd, thongh it be 


vold. : ö „ 
Then comes the fecond clauſe una cum omnibus aliis boſcis, &c. which in Law 

though it be governed by the firſt woꝛds of grant, pet that woꝛd of grant is re⸗ 
fpecttvelp,as ſeverall grants of ſeverall things. And it ts all one, as it he had ſald, 

he granted ail the Moods growing upon bts whole Manoꝛ; and he alſo granted 

all other bis Moods that might convententlp be (pared. ac. And in that Cale of 
Eich ¢€ ts granted, that ik J grant a Rent in this form ilining out ol my Ma⸗ 
noꝛ of D. and out ot my Lands and Tenements in D. and S. and ont of mp 
Lands ellwhere to fhe fatd Pano; belonging; that this middle clanſe ſtands 

fo in frame divided, that it chall charge my lands in thofe Tolons, though they 

be no part ofthe Manoz; and pet that clauſe is incloſed with the Manor; both 
pbekoꝛze and after; much moze here, where the fürſt general clauſe fands cleare 
by tt ſeit, and the fecond claule under the una cum omnibus aliis is à new addi⸗ 
tion, and of other things than werebefoze granted, and bath bts own conclation; 
lwith convenienter, &c. attending upon ft. 


_ Edward Topjall and others, verſ. Ferrers 
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F Dward Topfall Clerk, Darton of Saint Butolphs without Alderſgate, and Caſtom of the 
Ttde Cburchwardens of the fame, libelted in the Court-Chriftian; againſf Str Pariſn, that a 
| John Ferrers ikntabt; and alleaged that there was a cuſtome within the € ‘of Paflenger 47 
London, and efpectallp within that Par ich; that ik any perlon die within that g les: fees 
Par ich, being man oꝛ woman and be tarried out et the fame Pariſh, and barted, here, trough 
ell⸗where, that there ought to be paid to the Parſon of this Par iſb, it he be bur ted buried ellc- 
ell⸗ where, in the Chancell fo much, and to the Church ⸗wardens ſo much, being where. 
the ſums that they alleaged, were by cuſtome payable unto them, fo ſuch as were 
bur ted in tyeir own Chancell; and then allesging that the wile of ae John 
8 ö 4” errers 
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Thorley. Tayler, 3 Bayfield 


176 een e 8 
Felde died wilhin the Dari, and was carried alwap and buried in the Chane 1 
; 


cell ot anotber Church, and ſo demand of him the ald fam. Whereupon, to 
Sir John Ecrcerssa Pꝛohtbition was praped bp Serjeant Harris, and upon 
debate it was granted; for this cuſtome is againſt reaſon, that be that is ns 
pParitioner, but map pale through the Pariſb, oz lie in an Inne fog a nigh 
ſhould be forced to be burted there, 07 to ‘Pap as 0 were; A0 fo 55 the mat- 3 


eo 1 bab twice 5 bis: burkall. 33 5 a 
ak Fange 105 Ha wa Plant va) 151% t ‘ 5 . : : 
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1505 inousbt a Ereſpalle agatntt Thorley, for faking and crates ie 
a hundzed loads of Dutteat Leake ; the Defendant pleads, quod locus i in 
ce 9 (whereas there was no place alligned was two Acres, called Wlack⸗ 
Scat, of Jeof. cke in Leakeʒ which was his Freebold, and that be digged the Marte 
. failes, verdict wand tooke them away prout, &c. The Plaintiffe fapes, that locus in quo: N 
helped thereby. (e Was a peece which contained twenty actes in Leake, alia quam, &c. and the: 84 
<c Defendant quoad/aliquam tranſgreſſ in præd. 20. Acris. not gutitp : 1 where⸗ 
te upon fine Was taken and found koz the Plaintiffe: And it was mo eo 11 
Arreſt ol Judgement, that this was no iſſue; fo2 there was no bwente de 
non plate certain in the declaratlon: pet the Court gabe judgement 4 fhe 
Platntiffer Foz though it were not in the Declaration, vet tt was no platne 
departure fromthe Declaration; fo2 both parftes were agreed, that the ref ate : 
was done at Leake; fo that theatltaning of a moze particular wa 
fEands well with fhe Declaration; and doth but reduce {t fo moze certaintp, and 
is a fupplp of that, that might babe been well lato in the Declaration. And fo 
it is not a Aerdic out of the matter, and fone alae bat 1s a d bolpen 
. 55 Statute ol Jeoffatles. goin 91 


1 Sha 1 1 sr 
955 05 Mich. 14. Jac. Rot. 2387. or 3287. 


be Defendant made Avolw2p for Herriot⸗ fervice ; the Pian pleaded a. | 

Herriot fer- in Bare, that the Wenantat the time ok his death, nulla habuit animalia ; e 
vice, and the Defendant-demurren: And it was adjudged for the Piaintitfe, becauſe 

Moe the Avowzy was inlutfictent; fo; that it did not fet Down in certain, what te 

get 0 be, fcil. Beat, 02 1215 e e tf it init ert the 


5 Animal. 
out fraud." 8 
f ne no tuch thing i in rerum natura no Guar, ff tere te 0 wo dir e be 
8 N Ann MT sy 5 Hy Fn I N idle 
Prohibition, r Hales and: Bayfield 1275 0 7 55 1 if 
aM NLS see OI s. “Hike 13 Jae. Rot. 313. B. R. rh see 


A Iz was reported in the Common: -pleas this Tearme, 192555 jac. A What 
IInæ the kings Bench in the Learm and Roll afozefatd. between Hawles > 4 
Bayfield, a Pzobibitfon was awarded 99 5 bis furmite, that between de 

Wozd Shandois then fetled of the Wane, of Blunfden in Wiltſhire, and the f 


i icc 


ta 1 e 
Br nth a0 3 


ee 


NEN 


Pekendant then Parſon of Blunſden; there was a tontoꝛd and agreement, t „ 
Agreement the Word Shandois' and bis Farmers of his faid Spano, would pay nfo the 
Mr ite fatd' Parton, folong ashe thonld remain Parſon, ſuch a ſumme of monep im 
3 of. full fattsfactton of all Cythes; and that in conſideratton thereof, they Would i 1 
Tyres. phold the ſald Manoz dilcharged ac. and upon Demarrer it was adjudged foo a 

=i le hai Ee aim: tytn 1% 0 oh naan yt ae “a 


Wee ; 9 iy 4 any: 


. wa ee 
Steward : Cage sg Bell verſ. 9 Swinnerton e 177 


verſ. BifhopS Cale. 8 Harth. verſ. Miller. 
N e verſus Butler. Cafe, 
AN? OGL 0 4 Tr. 14 Jac. Rot. 769. | 


i qe oi an ation of the Cate taint Sion faving of bin Action fot a 


re ve 


i; a oF sh sae 13 1 ac 


Ge an Attoꝛney of this Court, ſued as Avminttérator 10 Wt of pꝛibt⸗ 3340 
ledge, and it was moved by ‘Chibborn, Shae they ought to fue bp ozigtnal; Hh 
Quod fait. conceflum, and fherefoze be took out his ozigtnall, Paſc. 15 Jac, 
up the Defendant appeared, and the like opinion was given this Wrinity⸗ 5 
Term, e converſo, ob Drury who was faed ag. 1 o . Brother, bp | 
25 l, a an Attournen. Raed 9 1 2 . 


- Ballagaintt 280 od his Wife. : a Walt. 
. Fr. 14 Jac. Not. 184. i . ee 


Rg Bell bꝛongbt an Action ol Make against Hartly and bis wile; 
and after illue joined at the NiG i prius, the parties appeared, and ver: 
dia was gived for the Platntife, and now at the day in Wanke, Henden Ser- 

jeant mo bed that we nie might be. recetved, but twas rejected as a ſtrange 


MPotton. | | : 
1 ee ~ J 
N 


aes 1105 gien ne Miller. e 915 
ac pipettes. 55 l 14 Jac. Rot. 2049. hk fies 4 


pa Replevin 1 Swinnerton Plaintike, and Miller Defendant, upon 
octaſton ok motion in arreſt ot Judgment, it was reſolved by the Court, 
Tbat whereas one Robert Winniffe was ſeiſed ofa Copy- hold af the Manoꝛ of 
Iſlington, and bp licenſe of the Lozd demiled the fame by Indenture to the 
Plafntife fo2 twenty pears, rendering twenty five pounds per Annum ; that 
the fatd Robert Winniffe ſurrendzed the reverſion of the one moity of the fame 
Copp bold to the uſe of Nicholas Winniffe, to which be was admitted, and then 
he ſurrendzꝛed the other motty to one Mary the Tutte of John Miller, who was 
—alfo admitted, and the Defendant as Wailife to the ſaid Mary and her husband fe 
- for balf the Rent as belong ing to the reverfion ok the half made Contlance. It _ Re 
was relolved by the Court that the ſurrender by the name of a reverſion wass 
good this in cafe (thongh the Weale were not made by farrender, (which bad 
been direckly derived and that uͤccozding to Cuſtome, ont of fhe cuſtoma rg 
eltate ) but bp Indenture) for (ill it is the Weaſe of the Copy- holder, and not 
ob the Lozd, and pet perbaps tf the Copy- polder chould forfett bis eſtafe, te 
W eaſe would ſcand againſt the L ozd in this kind of demtſing by licence. Allo it 
was holden clear, that the Rent was to be divided by balfes according fo the 
halkes ot the reverſſon. 
Waklp, the Court was of opinion, that there needed ne A ktournement a 
the ſurrender made of the motfp of the reverlion by Robert Winniffe unto Ni- 
. becauſe it patter not bp N of. Grant ol ei and ee 


Receipt 


Ke 


re 


oF 1 Andre vs verb Sir verſ. Earle & 
Cafe. Da. lachay. Gilmer. S Tuck. 


but there mut be an admittance of the Tord; and when that abmittance s . 
gtven, the eſtate is ſetled, and there is no means in A aw to compell the leflee 
to Attourn. And the Admittance is à kind ot Ad in Law, and puts the State 
inte the party in a ſozt in the poft. Wut 3 am of opinion upon the reaſon ot 
Mallories Cafe, Co. lib. 5. that there fhall be nd Entry for condition broken in 

uch a Cale without ph a indeed, tt is not 1 te Stat. of 

Conditions. 


e Cae. 0 1 : ee 


Stat, 23 H.8. we Cafe of one 1 Piekaver') it was vetotbed by tbe Cote pen i es 4 } 
cap.9. 1 H. 8. What ik a Bicbopzick within th Gant e evo, 
and fo the Jurtsditton Devolved to the Metropolitan, that he me bold bis 4 
Court within the inkerlour WD tocete, oz ſuch Caules, as were bp that: abu te a 

be holden before the infertour Ozdinarv. And J moving that as my opinton, ft <9 

was fato by the Pꝛothonotar ies, that tt had been ſo e refolbeD. ‘a 


Obligaon. Ane againſt Deda yt 


at William Andrews biougbt a Bill of Debt, of e 58 fe a 
Se an Attourney, and comfed upon three febetall Bonds of ite Parks a a 
peece; and upon the Oyer of the ſeverall Conditions, tt ‘appeared t that 
one of the lummes in the condition , was papable after the Will! 15 5 

hibited, and fue was joined upon conditions perfoꝛmed, and * 
given koz the Plaintite, and entire dammage and colts alſell . 
per Cur he cannot have judgment in form as it is found; Hevertbele 
upon Releaſe ok dammages and cofts , judgment was given 103 the two fir 
Wonds only; for though the Will were an entire fumme, vet bp t 

tit appeareth that they were as ſeberall demands; 0 the whole faite is 
faltified, by the Plaintite bimfelf, for it is a feverall demands and faite: 

Tamen Quare, it it had been fo. br Sziginall. ; 


Debt. Bird againft Cumer. 1 ae 4 


Icd brought an Acton of Debt agains Culmer an Greculoz upon plein ement a 
adminiftre, the Plainttfe replxed that be bad Allets; and the Defer ‘ 
relictà verificatione cognovit Actionem, nec quin ipfe detinet ; t the 
And judgment was given pro Querente de bonis Teftatoris w ich was entre 
Hill. 12. Rot. 2052. And it was moved by Richardfon, th the Conſeſſion 
could alfo contain, that be had goods lutkicient, at. And pꝛayed that that migbt 
be added to the Entry, but the Court reluſed to doe lo; for indeed the contelklon 
naturally can extend no further, then to the Count which is of the debt, and not 9 : 
of the Allets. Pet tf the Defendant will conkeſſe more he map, and th 5 
Entries both ways. Mote that in this Cale he had pleaded plene dc. f 
ther bad replied allets; And then he conkeſſes, eee . 
diſavowing) bis Lah of plene adminiſtravit. a 


. i Eur le and Tuck. 


a! 
e er that the faid Earle did grant rnin e . 4 
charge of five Parkes in kee, in latis fac ion of his Witle, at. Which the We- 
kendant did accept in fattstacton, ec, here muſt be added loz form, and ſo be 
made compoſitlon. The Defendant ptoteſtando that Earle non con 5 
pro placito that the Detendant did not accept it in fatistacton ar. And it was 


does 


* N 
La 


gr 
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Flood verſ. pee Coachinan. 8 Copley verſ. 179 
Knight. Cafe. verſ. Halle). Collins. 


holden a good plea, for it ts no Compoſition without conſent which depends ; 
upon the acceptance, and the grant is at the moſt but argumentative. 


Flood verſus Knight. f 5 Information 
* ufing a Trad 
FQ Obert Flood, infezmed againſt Richard Knight, fog uſing a Trade not noc having ‘ 
RR vias Apprentice. ) nae 
: Prentice. 
Lovedens Cafe. 11 Debt, 


A A Action of Debt was ought agatnté Loveden and his wife, for the wire recufane 
AL LiRecufancie of the tite; and the husband would have appeared by Super- mutt appeare 
fedeas alone; but the Court was reſol bed, that either both mutt appeare, oz both 110 her huge 
5 and, 


be ont lawd. 8 


Coachman againſt Halley. 
Hill. 14 Jac. Rot. 2167. 


IY, Cbf bp Coachman againſt Halley, Baylife of Athford, for an efcape, And 
AA connted upon Recovery, in the Court of Athford. The Defendant ples- ped 
ded Nul tiel Record; and now in the Record certified, there were divers 
Differences in the continuances, and in the pꝛoceſſe, and pet becauſe the Plaint 55 
Count and judgement certified, agree with the Declaration, judgement was 
given fez the Platnttte. : e . 1 


pei Copley againſt Collins. i | Pronto 
8 Mich. 14 Jac. Rot. 3444. f 
Apiobtbitton it was refolven, What the ir Ponths tor proote of the ſurmiſe. Conn ing 


fhall not be counted bp twenty eight vapesito the Ponto, but accozding to the ſurmiſe by che 
Balendar. f . 8 Kalendar, 


Swaine againſt Hollam. Wal. 
ee Tt 1g Jae. 753. ö 


X ction of Wat between Swaine and Holman of Lands in Com. Dorſet: 
AX Thye parties were at tdue upon a ſurrender made in Middleſex. The que 


tkton was bow the Writ of Beilin wall be awarded, which mut be per viſum 


N 
ö 


r 
E ke Oy 
8 * “i 


Juratorum. ap 
hi N : 2 Cafe. "5 8 Cafe; 
a ‘Ctton upon the Cate fo; calling one SBatkatd, the Defendant jucktfied that 1 
8 Abbe was a Baffard, and it was awarded that this ſhould be tryed per pais, gate fall 


and not bp the Dadtnary. | 155 in 4888 


8 5 2 8 upon the cafe, 
Points againſt Gibbon. 3 
5 a Partition: 


grantable in 


fthin Age, the Defendant was venpen pis Age. — gaa 


Ry 2 


a 1 of Partition upon the Statute, by Points agatnf Gibbon, being dees no: 


\ 
| 


as 44 2 8 Wheatley 


180 Pheatley 155 Slowey verk 18 Sydenham a 
: eer Stone. 1 verſ. May. S 


Treſpaſſe. f 5 Wheatley apaial Stone, eS, 
Pafc. 14 Jac. Rot. 545- i: 


155 


Heatley bꝛought an Adlon ol Trelpaſle againſt Stone, in the Shee 
VV ean. and declared that be levied a plaint of Debt in! the Counter ok 
London againſt one Watkins, and upon Pꝛoces be was arreſted bp one Welt 
a Ser jeant, and that Scone, vi & Armis did reſcue him, ac. Mhereby be lot bis 
Debtz upon tilue nofgautlty, and verdich for the Plaintife, judgement was giten 
f et quod defendens capiatur; Whereupon errour was now bzeught in the Erthe- 
quer Chamber, and the judgement was akirmed; foz though the nature 0 
Acton properly is upon the Cale, as touching the Platntifes lotle o2 dammage 
of Debt, pet being done with force, and that force being done, though not to th 
Plaintike bimſelt, to the Ser jeant, who was Piniſter as well for bim, a 
the Court; be map make bis Acton vi & Armis: And the like VPzefident f 
cbewed out of the fame Court, M. 3458. 35. Eliz. Rot. 169. between Margaret 
Aftell, and Hugh Ridge; andanother of the fame M. 42. 43 Eliz. Rot 
tween Andrew Pawling, and Robert Marriot, anvon the other ſide 
Jac. Rot. 564: London: Robert Spear brought an Adion upon the Cal 
the lite arrest and reſcue, vi & Armiserpzeftp, and the judgement was gt 
in miſericordia. And that being allo bꝛonght before us by Etrour, this tern ‘ 
affirmed the judgement; and the Ike had been, Hill. 6 Jac. Rot. 722. tt the 5 
Mings Wench, and affirmed upon a Writ of Errour; for it was ref bel 
that the Cale, though the refcue were laid vi & Armis, Would 111 Trel⸗ 
pale, vi & Armis, oꝛ Treſpaſſe upon the Cale. But the Platntite mutt be 
that be follow bis oziginall, ff it be by Writ; to2 tt that be vi & Armis, 
the Cale, the judgementmutt be{utable, | 9 
. And fo mutt it be in a Bill in the Kings Bench. But irthe 2 be Wrelp 
i : Welte neither . vi & 5 vane 5 ae ditt 
~ fo either, : 


a London, 


Hi ats 


i 5 Slowley eu Evel. 
aes : Tr. 12 Jac. Rot. 983. 


5 Se tought an action of Treipatle againſt Eveley in the Ein 
fo2 beating and imprfloning of bim, and bad jadgement: 15 apo 


alligned, tooke this difference; that where a man hath a per! 

ase gainſt two Defendants, ik they plead ſeverallp, and be be Non-fuire Again 

Nan ſaein one, before he bath judgement agatnt the other, that be Wall b , barred aga 

Part. both; for it wozks in the nature of a Releaſe of the whole. But ere t re te 
. but one Defendant and he pleads to one part in iaue, and to the other demurres 

the Dlatntite map be Non-fuite foz one point, and proceed: | i 1 ie: 


aud he ts a matntatner of Papiſtrie, and of rebellions perfo e. Ehe a 
pant pleaded other woꝛds aßſque hoc, &c, And the Jury four ) that he be f 
thele wozds, viz. J thinke in my conſcience, that tf Str John Sydenham 1 
Have bis will, be would kill all the Subjeas in England, and the Bing t to 
he is u maintainer ol Paptſtrie and rebellions perſons; and tf upon the er 
be be guiltte, in {peaking the woꝛds, in forma qua, in the Declaratton then 
and ir not, ac. and judgement was given for the en and now on 

N 8 W 

1 f 2 7 f 4 ek * 


* Bais 7 
rae . 
4 * 


G 1 Sydenham againſt May. 4 
Merah for eee Mich. 1 3 Jac. Rot. 347. 7 ae 

\ Bion for. CF Tohn Sydenham mongbt an Aation of the Cale, acatnte Tir ay 

wordsnot de O Clerk in the Eings Bench for thefe wore, (Ft Sie lohn Syden 2 “tight 

fame habe his twill, be wonld Kill all the true Subjects in England, and the Wing too) 


‘ 


Fie verl. ¢ 
Bartlet. 


4 


— — 


r 


Mit N in the Excheguer Chamber, the Court tneltned againſk the 
Defendant ; for the matter is in effet the fame, and the kozme muſt be onder: 
Food the € tential forme, not acceding fo eberp wozd: Pet Pafche 16 Jac. 
Mie tirclince that either of thele woꝛds would beare Acton, but the woꝛds fern 
were not fo abfolufeas fhe Declaration, neither moved credit in the hearer fo 


ne ‘fully, Which is the force of a ſlander; and then they are not the fame woꝛds in 


koꝛte and effect as it the woꝛds were lald, J know him to be a Thiele, and it 


7 were found, E thinke him to be a aL btete. 


— 


5 Howard againſt Bartlet. 
Nebune Howard wis leiſed ol the sano of Stockwood in Dotter fhire, 


wheresk the Cakome was, that the Topppholders for lives, their widows 


Would en joy dur ing their wieowpood, their Cuffomarp lands, whereof their 


husbands died ſetſed, The Viſcount, Anno 5 Eliz. granted a Cuſtomary Tenement 


of that Pane; unto lohn Bartler fog life by Coppp, and 19 Eliz. conveyeth the 


whole Panoz fo Winterhay, Who the fame peare conveyed the Inheritance and 
8 Freehold of Bartlets Tenement koꝛ monep, paid bp Bartlet to Whitby and others 


and their Metres and Allignes during the life ok John Bartlet; the ramainder to 
Ellen then wife of Bartlet, the Remainder to lohn Bartlet bimfelfe in Fee. 


The fame lohn Bartler, 28 Eliz. did grant his fapd remainder in Fee fo 


William his ſonne and bis beires to whom Whitby and the rege releaſed. Then 


William Bartlet having ticue William (who is note a Ward) died; and then 
Ellen the wie of Iohn Bartlet died; and Iohn Bartlet marrted ‘aaatne one 


Frances, and died fetfed of bis Cuttomary eſkate at 185 and then Frances his 


wite entered. 
Upon this Cafe it was relol bed by us, three Aſtitkante, that Frances was fo 4 widows 


tente, which by the Culbome and Law growes of it felfe out of tbat estate, even 
as à deſcent ſbould have done; ik Bartlet had been a Coppy holder in Fee, and the 


bo the purchale of the #ee-fimple, Whtch during bis life was in others, not 


in him; whereok it kollowes by confequence, that all Cuſtomary incidents to 


luch a Cuſtomary eftate remaine, tobercot there is one, which is as an Excre⸗ 


Free ⸗ hold had been granted to another in Fes. But tf fo much as an admittance 


only were requifite beloꝛe ber eſtate could vet in ber, it were dangerous, as tf 


it were a Dower which could not be had but by ſuite; for that were loſt, becauſe 


the Cuſtomary Court that ſhould relte ve her is gene as to her, fo2 her eſtate ts 


utterly eſtranged from the Panoꝛ: But now this eſkate is as it were a part oʒ 
kult of the other, and is caſf upon her, and vetted by Lalo, And Pafche 16 Jac, 


upon a tryall in ejectione firmæ, between A eſſee to the widow of one Walrer 
Renningcon claiming a widowes eftate in land in Sourſcemy in Glocefterthire, 


againſt . oz Str Edward Whithipole: it fell ont that fhe was in 


deed married fo Rennington : and they cobabtted ; but hee being Peece to his 


fozmer wike, be was queſktaned, as foꝛ an inceltuous murrtage, and put to 
Penance bp the high Commickton Court, and bound from her company, and 
then died: and then the woman came into the Court to prap her widowes ettate, 


ü and was dented. And we reſolved, that her wldowes eftate was due to her, in 
as much as tee was never divorced a vinculo, though there were tauſe. 


Next, we held that the Adton was maintainable, againſt the 1 oꝛd without 
admittance, fox the reaſon in the former Cafe. And Warburton and Hutton: 
did alſo relp upon the refafall to admit, in tobich Cale ther thought 5 Law 
Wend mee 8 admittante. 8 


Bruton 


enjoy ber widowes eſtate, in this Land. Foz fir, it was clear, that the Cuſto-eltate in poll. 
marp eſtate of I. Bartlet remained as it was dur ing his life, not ext inc, noz altered 


bilirie continues 
das long as the 
husbands eftate 


— 


182 


Ravifhment. 


Star~Chamber, 


Vpon the Stat, 
3 H. 7 cap. 2. 0 
taking away 
an Heire, 


and alfo the motives and ends ok their taking, that is, that they Would be 


and the Pur view following, that what perſon o2 perſons ſhould (aed woman 
tmplicitlp binde up the preamble in the Pur view; for elfe the wozd (fo) were 


; conld the ravicher marry ber. Allo the Provilo in the end, ts, That the aa wall 
not extend to anp perfon taking away anp woman, clatming ber as bia Ward ont 7 


T bere were allo ſome Indicments found in the Rings Wench; One, North l 


“Bruton verl. 
Morris & others. 


Bruton 18 Morris, and others, see : 
Ohn Bruton exhibited a Bill in the Starre, thamber againſk Edward Morris, “a 
and others z complatned, that he having one only Daughter of the age of twelve 4 
peares, 02 thereabonts, and having in lands and goods fo the value of fie thou- 
fand pounds; the Defendant Morris did cauſe his daughter to be allured krom 
his houſe in Southwark downe the Thames fo fee a Ship, and having ber ſo a 
aboard, alter wards bp kozte and threats carried mee into Suffolk, and Wi 19 1 
ried her. ee: 
Moin the truth was, that tots Bruton bad allo a fonne,though it were not fola 1 
in the Bill, fo that this daughter was neitber beire apparent to her father, noz 
had lands oz goods : Whereupon queftion artfing twhetber this cafe were wit „ 
in the Statute of 3 H. 7. cap. 2. and lo felony and not examinable by this Court: ed 
It was ordered, that the chiefe Jukice and 3 wonld conſult with all the 1 g 
which we did: upon conlideratton of the Statute and vie w of Pꝛelidents of foꝛ: : 
mer Indtamen ts in the Uings Wench, we reſolved that this cale was not wilb. 
in the Statute; for though the words of the Purbieto feeme general to all 
women, taken unlawfullp againt their wills, and that this Pad, thonab wee 
Were fick tratned out with her conſent, pet Was älter wards by lozte carried a wa, 
which was as a forcible taking then begun, becauſe the was befeꝛe in her ownune 
power: It was conſidered that the preamble of the Statute. could not be thougbt 1 
fo be idle, but meant fo reſtraine the Purview to the particular cafes of the 1 
preamble in the enumeration of the women, and their eftates and con dit 83 


widowes, 02 Wives, that had lubſkance in goods oz lands, oz would be belress 
apparent; that the motive ſbonld be lucre, and the end to marrg oz di eflowe ; 


fo againg ber will unlatofallp, ec, it Was conceived that this wozd (fo) did 


idle, and might be ſpared, ik it did not include the motive and end of the adton, 
which is a part of eberp action, as being the canfe of it, wbich in this cale, are 
lucre and luxuriouſneſſe. And that was alfo conceived to be the meaning ok! 
law, as being like to be fhe Common cafe; for men will not commonly te 
women that are nothing wozth. Pet it Was objected, that by this confitndion = 
the taking ofa mato inheritable to twenty Acres ol land chould be felony a he 
taking of a daughter ok the greateſt Peere of the Land chould be no felony. 
And allo that there could be no lucre in ſtealing of another mans wile, neit 


02 Wondwoman, which ſeems fo refpect only the taking eae ae 


Paf. 19 H. 7. againſf one Higforg and another Norff.Pa.6 H. 8. agalnſk one Mo 1 
c another Kanc. Hill. 3. &. 4 Phi.& Mar. againtt Palley that fpake neitber of lan i, a 
noz goods noꝛ bette ; but on the other five alwell thofe Indiaments as all other 
that were found, did recite the preamble of the Statute, and the reſt, being ven 
oz eight, did all lay tbe women taken fo be heires, oz poſleſſed of lands oz 8. i! 
And one Indidment which was Norff, Paſ. 13 H. 17 zagalnſt one Sturges n fhe : a 
taking ol Agnes Hopfon was put fine die fo; inſufficiency, and one fault was 
entered, becanfe there was no menklon to what intention he took bet, wielher 75 
it was to marrp her, oz to deflower ber. metas | 
And another Ebor. Hill. 3.& 4 Phi. & Mar, againt one ompfon, fo. 9 
king Margaret and Margerie Button was alfo put ſine die for inſufficiency, and 
one fault was entred;becanfe it was not fato that be did indeed marry, oꝛ defi 
them, oz either of them prout per tenorem Stat. predict. fore deberet. Alſo Hill. 
26 Eliz. my Loꝛd Anderſon in his booke of Reports hath it thus : It was & 
greed be the Futkices, that (fa woman be taken agatng ber will, and menace 


Doin verf, 183 
Barber. 


tocontrac her felf in marriage, but pet is not married indeed, that this is no 


felony ; but tf the were married, o2 defiled, it were felonp ; for. though the body 
ofthe aw fap that fach a taking tall be felonp, pet it ſhall be apded by the 
pꝛeamble, which makes the marriage oz defiling mafertall: And one other 
Indiament⸗ Inſula Elienſi in Com. Canterbr. Paſ. 35 Eliz. ( diſcharged bp 
pardon in Parliament) againſt William Harrifon, fo; taking ct. Anne Lewis 
the wife of Thomas Lewis at Ely, thee being ſeiſed of lands in Ely of twenty 
pounds per Annum, and that one David Eyre knowing her to be fo unlatofully, 
and felontonflp taken away, the fame Anne by the pꝛocurement of the ſatd 
Harrifon at Ely afozeſaid, tooke fo wiſe. 
> Pow inte the marriage oꝛ deſlowz ing is made a netellary part of the In⸗ 
didment it tollowes, that the Pur view of fo taking ts expounded and reſtrained 
0 pꝛeamble, and the motive of lutre is moze incoꝛpozate into the Ad of ta⸗ 
gag being a precedent and a ſuſficient cauſe ot it, than the marrying and Des 
wzing, which is an accident follotoing alter the Ad, and perhaps was not 
parpoted when be took her awax. N 
Quære, tf the taking, and the lands, and toe martping, 02 deflowsing were 5 
in ſeverall Counties; for tt is felonp eee of all ene thaee things, ag 4 
murder is ot the firoke and death, 2 


Daviſon againſt Barber. ingle 
lil. 14 Jac. Rot. 2318. 


Boas Davifon qui tam &e, ſued an Fnfoumation in the common Peas es 

again ff William Barber, fo exerciüng occupacionem De les Makers, by 

eleven moneths in the City of Norwich,¢ upon iſſue not guilty, found loꝛ the plain⸗ 

ttle, Richardfon extepted in arreſt of judgment that it ſhould have been in the oc⸗ 

cupation of a common Baker; but that was not regarded. Another exception 

wis taken, that by the Statute of; Elizi the foꝛlelture arifing upon offences com: Stat. 5. Eliz. 
mitted within Cities ¢owns corporates given fo the ufeof the City oꝛ Toon de fe, 

tozpozate, tobereot the confequence was urgen bp me, Epat if the claule were ſo ) do Ci 

to be underſkood, then this Information could nok ſtand, which was ko; the 75 corporate 
Ring and the Informer. And this doubt depends upon two branches of that Townes, 
Statute, Whe: fick fometwpat before the end of the Statute after all the fo2- 

keltures given in thefe {00208 : That the one halte of all forfettares and penal: 

ties mentioned in this Statute, other than ſuch as are erpreflp other wile ap⸗ 

een fhall be to the Queene, the other halte to the Informer. 

Tyhbe otber clauſe is neerer the end in theſe wozds, That all manner of A⸗ 
‘merctaments, Fines, Fives, and Forfettures which Mall ariſe bp reafon of 

anp offences, 02 defaults mentioned in this Ad, oz anp branch thereof within 

anp Citp, thall be levied to the uſe and maintenance of the fame City, in ſuch 

ſozt, as any other Amerciaments, Pines, Ines, o; fozfettures have been bn 
reafon of any grant made by the Crowne to the fame Ctty. anp clauſe in this 0 
Act to the contrarp notwithſtanding. Mereupon J was cf opinton, that the woꝛd 

(forfeiture) in this latter clauſe was not to be under tod of the mathe penaltte 

or the Law, foꝛ two reaſons. 

Firſt, becaufe it was penned beginning with Gmerciaments, €C. which im⸗ 

poꝛts the foꝛteitures of the like, oꝛ leſle nature: Againe, that it appoints them to 

be levied in fuch fort, as other Amerciaments, tc. granted to ſuch Cities, are 
to be levied, which are of Recoꝛd, and due as foane as they are impoſed, and ding 

want nothing but the levying. Mow Fines, Flues, and Amerctaments are 

offen granted to Cities; and pet that could not extend to the like growing upon 

fatts, upon offences made by new Statutes. Pate, thoſe are not due till there 

be a convictton; fo the queſtion is ofthe ſuit not ot᷑ the levying. 

But no Citp ath oꝛ can babe Gꝛant by Charter ot any penall Law: And 

Where it wis urged, that the former clauſe did except from the Queene, be 

Were otherwiſe appointed wyleh mut needs 9 underſkood of thele : 5 


4 


e ee Wii lore Male ver. 85 3 9 
— Gray. Biſhop of York c. Ket. 


is ta the Statate 3. pound foꝛtettute given agalut bim that pech totthout fi 
licence out of a woꝛk undertaken to him from whom be departs. At Coventry i 
> {hefammer Alltles 1 Jac. Hobart Juſtite of Anite there adblſed Stapleton 10 ; 
give judgment foz the thfoymer in the Shretves Court there. * 
2 another exception in this caſe was, that this Antozmaklon dugbt to habe A 
been in the Muarter⸗ſelllones, Allize oz Verte upon this Law bp the expzene 
- provtfion of the Statute ofthe 31 Eliz. which J bold to be 8 ſo ; for that 
Statute hath one general clauſe; Chat upon penall Wawes the 0 
be latd to be done in the County where in truth it was. @” fecond c 
there is, exempting fome offences out of that general, which map ill be ald in 5 
kozratigne Counttes. Tben followwes the third claute, which provides expzes 
that fo2 the Statute ok unlawfull games, Wopes and Apprentices wall bes 
ſued and pꝛolecuted in Heſſions € Atktzes, oz inguired heard ec. in an Alize er. ii 
02 in the Weete, ac. Pote the reafon and intent or the law to eate the 11 8 
diverliy, and moſt; in theſe petty offences : Pote the difference of woꝛds, 
e rſt tlauſe, tbe offences tall belatd ; in the third clanfe thall be ſued and pro6 — 
ed ct. and not in any wile out of the ſame County; but it may be ſome 9 ef ; 
on tobetber thole petty offences being committed in Midd, map not te lued the 
Debt; Courts of Weſtminſter fitttng in Midd. 5 


Debt counting 5 ok Revelbagpint 670 a. 3 


upon parcells. N ae a 


den R bꝛongbt an Seton ot Belt againſt Gayl and bis wife, for 1 Ae 

25 pounds and eighteen Millings, and counted fo2 thirty nine ſhtllings, upon N f 

nm. acontract of the wives, Dam folafuicy and the other thirty nine chillings, t yo 
an in ſinml computaverunt, with Gray the husband only, and alter ‘tte ‘nihil 

debent, found koz the Plaintite, judgement Was taped, — en 


— a 


_ a Williams Andrews againft the Biſhop of York, May 
; of Shrewsbury,and one Hacker, = 
eee % 15 Jac. Rot. 33, 145 75 : 


hanging a 4 lam 8. Andrewes bꝛongbt a Writ of Atise of Darreia getunt mel 
. againſt the Wichop of York ; Mary Connfefle of Dancin and 
, Hacker z the Biſhop made defautt: And the Connteſſe, and Hacker pleaded in 
Abatement, that the Platnttte before this Mrtt purchaled, tronaht a Guhe 
8 Impedit agätnſt the fame Defendants and thetves all certaine which remalnes j 
Judgement. undetermined; and aberres, that they are both of the fame Avoprance + And 
upon Demmer the Mrit was abated by fadgemenf. = g 


Caſe. 2 855 ie 123 
ie ; Mliale againſt Ket. ; N e nit a 
. 1 Il. 14 Jac. Rot. 150. i a | 
| . larceny. Mek bꝛought an Action of the Cale againſt Ket, fo faping that be bad ſtolne 4 


bis Coꝛne ont of his Barne. Altera verdict tt was fato, it might be, the 
Coꝛne was not wozth a penny: pet judgement was een for 105 scat 3 {oy 
Gate: tt is felonp, though tt be not capttall. 3 


: Cpbamberleyn Cale. 
eee : f 4 Trin. 15 Jac. Rot. 1952. et 
by the book 


of Office. Cis tleyn bought an Adlon upon the Statute of Hue and Cry, and — 
(fue joyned and enttred where the Recozd was made, that fhe Robberptoas 
done zo. Oct. It was oꝛdered by the Court to be amended, and made e 
upon the Dath of Thurſton the Attournep, fo2 the 1 7 8 5 that = book of ae 
N was ſo and ſewing ff. , 
Mine. oT a * 


4 
i 
ay 
: * 
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Tones verſ. 185 
Jones. 
Tones againft Tones. Prohibition: 


1 Dtion was made fora Pzohibttion between Jones and Iones, upon the Citation g o 
Stat. of 23 H. S. fo2 being cited out of the D ioceſſe: And the cafe was; ihe Dioceffe, 


Tbe ch nteltour of the inter iour Dadtnarp, did make requeſt to Doro, Donne; where the in- 


* 


Deanbthe ar Arches, to take the Cauſe to his hearing; and the reaſon given by 1 Ordina- 
the 5 of the fending it up was, that the Canfe (being indeed a-canfe,) W te 
of Modus Decimandi) was fo difficult, that the Blaintife could babe no ſutkictent:an Stat. 23 HE 
Touncell there foz that cauſe. Caps 9. 
Now the Queſtion was, whether this tranſmitting of this cauſe were war⸗ 
ranted by the exception in that Statute: which exception is of two forts. the 
one fo2 fyectall cafes, there particularly expꝛeſled, (Whereok this is none) the 
other a generali clauſe thus: Chat in caſe, that any Bichop oꝛ anp other inkertour 
Judge, having under bim jurtldidton in his owne right and title, oz by toms 
miftton, make requett oꝛ inſtance to the Archbicbop. oz other ſupertour Oꝛdinary 
02 Judge, fo fake, treat, eramine, oz determine the matter before him, oz his 
Subſkitute; and that to be done in Cales only where the Law Ctvill o: Canon, 
doth affirme exetutton of ſuch requeſt, oz inſtance, o2 jurildickton to be lato: 

full 02 tolerable, upon paine to fozkeit, €c. double dammages and cofts to the 

partie fo2 bis beratton ; and alfo ten pounds; one halle fo the king, the other 


=, balfe fo bim, that will fue foo the fame. 


Berenpon we ſent fo2 Civilians, and there came fox the Defendant Doctoz Tal 
bot and another Talbot fato,that by the Canon⸗Waw in the beginning there was 
hut one Bithop, who bad lole jur il dicton, and was the immedtate Oꝛdinary oll 
thꝛongbont: Akterwards, there were Suffragan Wichops made under him, 
whicb bꝛought in a reſkrat t of the Archbtchops in their Oioceſſe; but in ſpect⸗ 
All Cafes which agrees with our Was, that an Adminiſtration granted bp the 
Archbiſhop, is but voidable. 

Then be latd, that the jurildickton of the Archbichop ts opened (fo2 that is 
their phꝛale) ſometimes by himſelke, nolente Ordinario, ag in the Cale of his 
Wifitation. And by the party in delault ok juckice in the Ozdinarp, as by Ap- 
peale,oz Nullities. Again, it is opened by the Dadtnarp himfelf, wilhont the 


8. party oꝛ Archbichop; as where the Oꝛdinarp fends the cauſe to the Arebblchop⸗ 


Panormitan. Archiepiſcopus eft Ordinarius totius Provineiæ; non tamen habet Panormitan; 


exercitium niſi in Caſibus; and ſets downe many Caſes: And among k the reit, 


3 
4 


r 9 


this Quando refertur ad eum quæſtio, vel tora Cauſa. And Hoſtienſis „cap. Pafto-Hoftienfis} 


ralis de Officio Ordinarii. Certum eft quod Metropolitanus, five ipfam dicemus 


Ordinarium totius Provinciz, fivenon, non poteſt exercere Juriſdictionem foam 


in ſuorum Suffraganeorum fubditos, niſi in Cafibns e and reckons. 21 


Cates. 
I Ubi ab Ecclefia ſua Metropolitanus diſcrepat in 1 
2 Ubi ſabditus conqueritur de Epiſcopo. 
3 Si appelletur ad ipſum, 
gt ts Quando i inter Epiſcopum & alium criminalis Qualtio Stat, 
5 Ratione delicti commiffi in fua Diocefi. 
6 Quando præcepit ſubdito Epifcopi quem reperit jute excomminiati 
. eidem Epifcopo fatisfaciat, & ſubditus non ſatisfacii . 
57 Ratione rei ſitæ in fua Dioceſi. 335 tis 
- $ Quando ad eum refertur Quæſtio per cotfulcationes a 
_ g Inhis quæ tangunt communiter totam provinciam. SLOAN te oI CES 
t 10 Quoad congregationen: Concilii Provincialis, ©" ©! Yo he * Sse 
II Ininjuriis notoriis fibi, vel fais i irrogatis. f 
12 Quando Epiſcopus negligens eft in Iuſtit ia facienda. „ emen 
13 Quando Canonici in contemptum Epiſcopi abftineee! ADWvii 190 
14 Quando notorium eft fententiam a non „ Al 
15 Ratione Viſi tationis annu n. en bs ahn 
f B Bb 16 Poteft 


un 


= 


6B itm ey 
, ; 


Baldus. 


Baldus. 


{ 
\ 


„Commiclarp mute doe; ofbertile it is, it the Weculiar babe bis immedſe 


Tones verſ. C 
Jones. 
16 Poteſt per totam provinciam indulgentiam facere. ee 
17 Si non faperfint Canonici idonei vacante fede, cuftodit bona Epifcopalis 
menfa. aN Be ia cote : es 5 
18 Ratione Privilegii ſibi conceſſi. ee W 


21 Quando Epiſcopus, vel quia recuſatur, tanquam ſuſpe 


caufa mittit ei partes; 


ok neceſtity, much kewer than he had in his power beloze, nolente Ordinario, 
which ſhelnes that they regarded he ſubject moze then their jurilolck on. 


1 


a 
ag 


And this verp claule of referring. atter tt begins with reterring generallp, 


4 


well obler ved, the referring being from a Chantellour toa Delegate, and nz 
from Bishop to 10 N g digg ON l 

Quare, tf an Archbichop calls a cauſe unto him, that is none of the Caſes 
within bis power, whether the inkeriour Ozdinarp babe anp remedy again 
bim, oz can recall it by the Canon-Waw, oz whether the Delendant mae 
plead it to the juriſdid los.. 8 

Ik a Pecultar be Subordinate. fo the Biſhop, then be cannot referre a g 
tauſe to the Archbiſbop; but to the immediate Ozdinary, as an Archdescon op 


refort to tbe Archbiſbhboo r ee Oe 
But it the peculiar be free by a generall eremptton,from allosdinarp jurifoidtts 
on (fobich was common in the caſe of Monaſteries, both by the grants ol 3 1 
oT U l f and 


— 4 


Liſie. Moxham. 


and Popes ) then the cauſe muſt be remitted to the Ring, as Appeales mug al- 
fo be in ſuch cafes; and fo it is pꝛobided bp the Statute 25 H. 8. cap, 21. 

Note, that a Pꝛohibitton lies upon this Statute ; becauſe tt bath words pꝛo⸗ 
bibitozp, as well as penalty annexed, for breaking the Pꝛohlbition. Otherwile 
it had been, ik the penning bad been thus only: If any man cite another ont 
of his D ioceſſe he Hall forfeit ten pounds. Wee 


Bowyer. 


Agar againſt Lifle. re. and 


120 Freeftone 15 Rives verl. 187 


Mich. 11 Jac. Rot. 318. Converfion: 


Ee bought an Acton of Tro. and Gonverfion againt Lifle ofa Cow, and 
£ Llatd it apud Caſtrum Ebor. The Defendant pleabs, that the Bichop of 
Durham bath a peatlp Katre primo Junii at Darneton in Com. Durham, and 
bath Toll there, and tels what; and for non-patment bad uled to diſtrain, ec. 
and theives that the Plainttte had bought Sheep of one, and Cowes of another, 
and that this whole Toll came fo fo much; and that the delendant, as ſer vant ac. 
bad Demanded it, and upon a rełulall took the Cow and detained her koz the Toll; 
Which is tze fame Con verſtion abſque hoc, that be was gullty apud Caſtrum 
E'bor. oz elſewhere, within the County of York, oz at any time before the ſatd 
fltlrſt dap of June, c. f = 
> TA hereupon the Plaintife demurred in Lab, and thetved for canfe, that there 
was no Converfion conkeſſed; and therefore no anftoer to the Acton; but he 
Would have pleaded not guilty. And being now moved this Terme Mich. 15. 
Jac. H irris ſatd that it was the common experience, that the Detainer of goods 
krom an otoner after requett is allowed for a ſuſficient evidence fo maintatne 
2 A Conbverfion : wherennto J anfwered, that though legally it were not a Con: a 
bverſton; pet in that cafe it was reaſonable to allow it toꝛ an evidence to pꝛobe Pi elle miles 
Aa Conversion: becauſe ik pon have goods ok mine lawkully by finding oz Watl⸗ 9 
C 


ment pet when J require them of vou, you can no longer latofullp bold them; andd Anrtafon: 
therefore when pou Mill detatne them from mee, it argues, that pou claime them 2% derenor 
as pour owne, and ſo uſe ten. a deolz. 
But in this cafe it is otbherwiſe; for here he hath not only a latofull cauſe fo 
take the Cow, but as latofall a cauſe to detaine it, againſt demand, as a diſtreſle 
Till fhe Toll patd; and pet he denies not the Platntifes property, nor doth ans 
thing agatnſt it; and fo it was adjudged for the Platntife in this caſe. 8 


Freeſtone againſt Bomm er. Battery. 


DReeſtone and bis W tte bꝛougbt an Acton of Wafferp, and wounding oS 
the Wife in Com. Salop. againt Bowyer, Who pleaded a juttification, bp 


erfidns 


~ 


warxrant of the Sberiffe of Worc. & molliter impofuit manus, &c. abſque hoc Verdict helps 


quod eft culpabilis in Com, Salop, but anſwered nothing to the wounding: And diſcontinuance. 
bverdiq was given forthe Defendant and judgement; becanfe it was but a dil⸗ 
tontinuante upon the point of wounding, which is holpen after berdfct. aia Fortes 


Rives againſt Moxham. : a Cuaſe. 
g | Tr. 15 Jac. Rot. 559. Bree SIG 


Ives bzought an Action upon the cafe againſt Moxham, that where the plain · 
Rte lent unto the Defendant a are to plongh bis ground, by two dapes : 


-- the Defendant at Chipnam pzomiſed, that be would deltver her fafe at the end 4 sion ſhall be 
bod the ſatd two Dapes and he dtd, during thole wo dapes excelltvelp labour der laid, where the 
that the dyed thereof : the Defendant ſayes that the dyed of Difeafes, abſque hoc, cauſe of Action 
that he did fo exceſtively labour ber that the dyed thereof. And tt was found foz reat to 
the Plaintike; and judgement was fated upon the motion of Francis More ; 
betaule there was no place aligned in the Declaration where the labour ing 
was, which is put in tue; and therefore h be trped where it was: 12 
aot 2 2 d 


a — 


188 Collins verſ. Harris 15 ie 
hege Cotton. 95 


f tt the pꝛomile had been laid in one place, and the labonring in another, the 
Wlat tite might have taken his choyce, to have bꝛought his Acton in either: but 
then the venue and tryall thonld have been according to the event of the ine non 
aſſumpfit, oz non laboravit. But note that affer in Hil. Terme 15. jac. judge⸗ 
ment was given for the Platntife; for the vilne was taken from the place 
of the Action, which hall be taken right where the contrarp aue not; „ 
wife, it the labour ing had been laid in aͤnother . 


Ege l : Collins againtt Throughooud 


Judgement a- Ge againſk Throughgood Executor ; an Acton of Covenant was . 
gainſt 8 \_ybrongbt again the Executoz, and the breach was aligned fo2 detault 
cutorin oY" ot reparatlon committed in the time of the Ggecutoz, and dammages were 
by bimſelfe älleſſed. And it was moved by Towle, whether the judgement thonld be 
fhall be de bonis de-bonis Teſtatoris oꝛ pꝛopꝛiis, And upon view of pꝛeſidents it was judged de 
Teſtatoris. bonis Teſtatoris: Foz note that it is the Teſtatoꝛs Covenant, which binds the 

os ee e him, and therefore 5 1 be ſued by * 3 tut 


Deceit. 


180% ene ony err Deceit. 
Tr. 15 Jacobi. Rot. 924. 
Ancient de- 
me ſne tryed 


1 Aae of decelt mongbt bp A. B. for lebping of a Fine of Lands in 1 
1 Tee 5 Demeatne; and the illue was, whether the Manor of little Bowden in 
5 Neenle Rina? were ancient demealne, oz not. Mherenpon Doomi day — 
was bꝛonght into the Court and there ſhewed; whereby it appeares that 
Panoz of Bowden, in Comitatu Leiceft’ Was ancient demealne, but no luch fr 5 
eadarast Asti e and fo . Was W N 1 e e fe 
h be, 100 as 2% nh MEE 
110 40 api 9 { 
yon 


~; 7ts 
8 


4.40 


Prohibition. 


N * 
J 


“Hibborne moped 11 7 a Probibition,and the cate was; One lued for a 5 * 

Ang Leeacie cke in the Conct of Andfente, andthe A thellee pleaded areleate, and probea 
the Court. of 10 bp one witneſſe⸗ be Plainttle denyed not the Releaſe, bat replyed that the 
Audience, re. Inteſtate that made it was an idedt, and the Prohibition was denped; fog it was 
fule fingle wit- pertinent to the cauſe and their furttotdion : But it the 


nelle. becauſe it is but by one . which be made a cauſe at the fra Bzoh tb ton i | 


Court Eccleſi- Swill Ile; for it is ne I ale 0 dilalloiw that probte againit a 
afticall hall Wegacte toh 5 8 En { J : 
have tryall of “9 that Would make a, k. Wut if they Will except ö f. 1 8 
mee cler; wt 07 the ee they map actoꝛding to their Wa. e 1 
ö ite 9 Sac 5 eae — 
\ ii } 8 ne 
. Sararea 66. a Huis againſt Cotton. e ee, 
5 1 if] a 
: 1 pan 4 ction ot Debt upon the Statute of 2 E 6.fo2 not ſetting ont of ithes, 
4 Towes mobed the Court that the cafe was thas, that the Coane was growing 
bs? > upon the Glebe land of the Uicars, which was diſtbarged of Cithes being in 
‘pee bis own ule; but tf tt were let ont, did pap Cithes. Pom the Wicar here did foty 
i the Wand bimfelfe being in bis owne bands, and dyed before it was ſebereb, 4 
4 and bis E xecutoꝛs did cut and carry the Coane away, and he tbat had the Par- 
. ſonage approp2tate brought bis Acton, wherenpon be pꝛayed the opinton ok the 
+ hile actA Court; whether be migbt plead Nihil debet. But the Court wan gtve no opi⸗ 
f adh 10 wen. becaule e befoze them in luit. % 
r Goll suptds. 16d 7 
: 550 at 0 An 5851 
fF 0% de tg 0 48203 é 
: 1 : John 
f 5 
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Hahn & V xore Gool 25 * 18 9 
verſ. Greene. . Caſe. 


Iohn Harbin & Vxor verlus Greene. Cafe. 
Tr. 14 Jacobi. Rot. 2:63. ve 


Arbin and his wife bꝛought an action upon the cafe, againſt Maurice Green, 
rectting that the Bichop of Sarum was letſed in fee in rtebt of his Biſkop⸗ Cufto sme of 

rick of Sarum of and in foure mills in the City, and that there is a cuſtome there, {it a Mill 
‘that all the inbabitants refitent within fhe City in anp ancient boate bolven ot 1 
the Bichop, ac. a tempore &c. all their gratne whatſoever by fuch inhabttants 
in their fatd meſſuages ſpent oꝛ fold, at the ſa id Mills and not ellewhere, without 
licenfe, ec. have uſed to arinde and pap koz the grinding, and in confideration 
thereof the fatd Biſbops, ac. a tempore &c. habe uſed to keepe ſervants, ac. to 
grinde, and loaders to carrp, ic. and fo conveps the BMkis to them by demiſe⸗ 
made Anno rr Jac. And that the defendant: dwelling in an ancient ben‘e, 4c. 
Dec. 12. Jac. & diverſis diebus & vicibus inter eundem diem & quartum 
diem Aprilis, Anno 2 Jac. Diverſa grana tam ſua grana in Meſuagio pred. 
expendet quam venditioni expoſica ad alia molend. & non ad przd.molen-; 
dinum, &c. molavit ad dampnum,&c, And upon {Hue not catlty, ac. it was found 
ko; the plaintife, and judgement was not withſkanding giben againſt the plalnttf⸗, 
quod nihil capiat, foz two cauſes: firſt, that the cuſkome tt felf was 
umealonable, for the reaſon and uſe of ſuch a cuſtome is, that the coꝛne that 
a man doth grinde, he should grinde there, and not ellewhere, and therfore both 
ſides ate bound by the cuffome, the one to bꝛing his coꝛne to grinde there and 
not elſewhere; the other to maintaine bis Mills and all pꝛobiſions fo; grinding, 
and mutdall actions will lpe on both fides ik there be a delault. And tt was hol 
den that this cuſtome would al well hold for coʒne bzought, as fo2 coꝛne growing 
fottbin the Tone, fo it were ſpent within their houſes, being grotonte both foꝛ 
the conſideration afoꝛeſaid. And the rather, becauſe the houſes ard holden of the 
Bichop, though in a ſecta Molendini by tenure it would not be fo. But the fault 
here is, that by this cuſtome it a man buy coꝛne, he cannot fell it againe in coꝛne 
in his boule, koꝛ he muſt firſt grind it at thefe Pills. And he bath aligned the 
bꝛeach as well in coꝛne fold as ſpent. And J am ot opinlon, that tkhe had aſſigned 
it only in coꝛne ſpent, pet it would not have ſerved, becauſe the cuſtome tf ſelle 
being intire, is totally vold, though fome part of it alone might be good in Late? 

Another fault was, that be altgned the breach Anno 12, & diverfis vicibus 
betweene that, and Anno 2, which was long before the platnttfes had tntereſt, and 
the damages were given inttre, upon the not guilty to the whole, which damages 
hall be understood to be giyen not according to the Low, but actbꝛdin; 8 fo fhe 


“men who finde him guiltp de præmiſſis fo the damage of, ¢c.and makes no dif: 
ference that the fpectall breach is right, An. 12. and the reſt commeth by diveiſis 
diebus, like a treſpaſſe with a continuando foꝛ whith damage is alſo given. 

Note there was no mention that the action was brought by the husband and 
wle ety being onelp to recover damage, and not iy the Terme. : 


Gogles Cale. | Tene 
10 15 Jacobi. Rot. 3209. 


Oale nongbe an action of trelpaſle, Quare clauſum fregit, &c. at Ber- Nowe 
Gos The Defendant pleaded that be was fetfed of an boule gc. in 
Coleby in thefame County, and prefcribeth to babe away from the ſald Melluage 
ober the ground in queſtton to a common wap leading to the City of Norwich, 
and iſſue taken upon the pꝛeſcription, and the Venue was taken from Banning- s 
ham and Coleby, and found fo2 the plaintife. and judgement was moped to be . 


ſtaped upon the mot ion of Richardſon, becauſe there was no place alftgned where fora way. 


that wap (leading to Norwich) lap, which is now made part of the pꝛeſcriptton 


and (flue, and theretoꝛe mutt have his venue and frtall, thongh the matertall part 
of ie poi Was only Whether tt lead over this ground o2 no, where be miaht 


babe 


—— 
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Iudgement. 


1 


Whether the 
Common be 
extinct, &c. 


Debt. 


Entry & exe 


, pulfion, &c, 


Iudgement, 


, taken fo >be ‘enue. 


Arbitrement 


feeming larger of the 20 pound. The defendant demurred in law, becaufe the award did ſeeme 
a fub- fo exceed the fabnittton being fox diſcharge and fatisfactionof all matters to the 


BATION, 


Iudgement. 


Award. 
Arbitrement 


feeming larger, 
or not fo large 


the recoꝛd, the triall all not be avoided by a meere imagination that the higb⸗ 4 


28 Mar. An. 2, they made an award de & ſuper premiſſis, that Browne ſhonld 


loꝛ the platntife, which mutt be either becaufe de & ſuper premiſſis map impoʒt a 


Leis 8 Dorrell 15 Goffe ae 


Edwards. Andrewes. 5 Browne. 


have left, and then the kriall tk it bad been again that pꝛeleription had ben 
well. But in HI. Terme the plainttfe had judgement, for though a way mut 

be pleaded a quo termino ad quem, becanfe pou mutt not goe over mp grounds 
but fo the right place, pet becauſe here the bifne is from all the places named in 


wap lap in another towne, fo2 it map lve in the fame, and no triall he been Hole — 
ed, but where tbe other bilne bath appeared in the recoꝛd. ; ; 


Leets and Edwards. a a 1 5 


\ 


Tr. 15 Jacobi. Date ta. mee 


Etweene eet: and Edwards, the cafe was, that a Cann of fe | a 
tance which bath common appendant in another mattoz, purcbaleth fhe free: 
bold and tnberttance of the copphold, whether the Common be thereby gabi ö 
Dorrel verſus Andremes. : 
Mich. 14 Jac. Rot. 2327. 


Ckion of Debt was bꝛonght bp Pictris Dorrell againſt Aud a 7. \ 
Juntahf, upon a leaſe made by her fo him in trot lo Truſſell for 75 pounds 
a Quarters rent, and declared of a demiſe de toto illo Meſſuagio capitali maner. 
& domo manſi onali cognit. per nomen de Cauſton infra parochiam de Dunchurch 
ac omnia horrea ter. tenementa, &c. ſcituat. in Cauſton. The defendant pleads 1 5 
an entry and expulion out of the Garden boule, and well though, parcell of the 
tenemenks, ac. whereupon iſſue, and the Wenue was de Cauſton infra e 
de Dunchurch, and the plaintite had ee ities oa 


Eu ae Browne, conta obig 1 
Tr. 5 Jac. Rot. 1618. 0 4 
Ce berlus Browne upon an Obligation dated 23. Feb. Anno primo, 


to perfoꝛme an award of all cauſes untill the day of the date of the bond. 
The defendant pleaded Nullum arbitrium. The platnttfe replieth that if 


pap the plaintife 20 pound at Mid. following in fall ſatisfactton of all matters, 
between them, and that they then could make the one fo the other generall re- 
leaſes of all matters between them, and alligned the bzeach to; non-payment 


dap of the award, which was moze then was lubmitted, for it map be that the 
arbitratoꝛs might meane ſome part of the 20 pound, in diſcharge of thole canfes 
that might ariſe between the 23 of February and the 28 day of March, which 
were not within their power, and ſo for the releaſe: pet jadgement was given 


reſtraint to the things ſubmitted, o2 elfe that no newrauſes ſhall be fuppoted er. * 
cept they were alleaged,(as in pleading of awards of cauſes they doe not averre 
that thele were all) oz elfe that the award of all cauſes may be reafonablp anders 
ſtaod all cauſes ſuhmttted, being joyned to de premiſſis, and that therefoze a re- 
leafe fo made, ſhould have been a good performance of the award. See Tr. 433 | 
Eliz, Rot. 946, A cafe much altke; Debt bp Barnes agatnt Greenly, — | 


day of the date, the platntife pleads the award de premiſſis, viz, of all cauſeg 


as ſubmiſſion. till the third dap of September, and aſſignes a baeach, the defendant matntate 


Judgement. 


upon an Obligation dated 4 Sept. to performe the award of all cauſes till tba 1 
1 


the barre ut prius quod nullum fecit arbitrium, and berdic for the plaintife 
judgement. And bere the award was a day (hort ol the ſubmiſſton, and upon tis 
à Writ of erroz was bꝛonght, and the recozd removed, but what tüne it took 3 
know not. Een. 


Gibs = Tooker Ge : aon 


Jenkins. Loane: 


Theſe two Records were ſhewed upon an Acton of Debt brought by Lea, 
agatnf Paine, 14 Jac. Rot. 953. upon a Bond dated January 13 Jacobi, fox 
performance of an award of all cauſes between them. Whe Defendant pleaded, 
no award made, the platntife replped that in Aprill 14, there was an award 

made between them, ſecundum formam conditionis, de & ſuper premiffis, ſcil. 

that the Defendant ſbould pap unto the plaintife 20 pound in fall fattsfacton 
of all Controverſies, untill the dap of the award; and that the Defendant payd 
it not, whereupon the Defendant demurred. Upon thele cafes the Court inclined 
rongly to Lea, the platntife. And in Hill. 15 Jac. gave judgement fo him. And 
yet if the defendant had papd the 20 pound and the platntife accepted it accoꝛd⸗ 
ing to the award, it would babe fatisfied and diſcharged any Treſpaſſe oz the 
like done by the defendant to the platntife between the date of the Bond, and the 

award, for it might be aberred a ſatis faction for it. And fo in theſe caſes of a- 

ward it might have been averred that ſome net canfe of action had been grown 

fince the ond and made known, and then the Court mut have taken knowledge. 
that the award in that point had not been warranted by the ſubmiſkton. 


Trelpaſſe. 
Tr. 15 Jac. Rot. 3049. 


\ Clon of Treſpaſte, Quare vi & armis bona & catalla, bis. Palos, Ralos, 
X&c. and after verdict it was moved that Ralos, was no Latine wozd, and 
vet judgement given for the plaintite. i 


aN Gibs verſus Ienſtins. 5 Gale 
Tr. 15 Jac. Rot. 1634. 


Vibs bꝛought an action upon the cafe againſt Even Jenkins foz ſpeaking of Adion for 
eich wozds in the prefence of divers underſtanding the language and did Welſh words. 
ſet doton the woꝛds in Melch. M pon ifue not gutlty alter verdickt witnelles were 
ſwoꝛne fo2 the fiantficatton of the woꝛds, and ſome atkirmed that the wozds were 
commonly taken, and fo under ſkood for ſtesling, which others dented; but both 
agreed that the true and proper fignification of the woꝛds was bear ing away, 
whereupon judgement was given againt the plaintife. 23 Tudgement, 


\ 


Tooker verſus Loane. Prohibition. 


Iles Tooker a Reader of Lincolns-Inne and Charles his Brother, admint⸗ 
f ſkratozs of Maude Tooker their mother, by Ser jeant Harris, moved foz a 
pꝛohibitton againſt Loane, and the cafe was, that Maude had ifue the plainttfes, 
and John and Thomas, and Thomas had iſſue nine childꝛen, and John thꝛee, and 
were dead, the childꝛen being infants, The admintſtratoꝛs upon their accompts 
bekoze Sir John Bennet by bis mediafton, and not jadicially, were content fo 
make a dickributton of the eſtate of the teſtatoꝛs per capita not per ſtipites 02 E84 21 H. 8. 
converfo, Loane being Curator ad lites fez the infants, appealed to the Dele: the Ordinary 
gates, and a pꝛohibition was granted becanfe the Pꝛdinary hath no power to cannot make 
make diftribution of the ſurplulage, oz to take bond ko: it by the true meaning diftribution of 
f tpeelaliy of the tat, 21 H. 8. which intends a bene to the adminiſtratoz, and the ſurplsſege. 
not an unpꝛofitable burthen, and therefore gives a preferment fo the wile and 
next of kin, ec. r 


in 


Scarlet 


192 


Suff. 


Nore 


(ſued in the Spiritual! Court) bad bap upon five acres ol the Barton meadow, 


smucy 
as it locks up that Court which cannot require to be opened but witha key 5 


tithes befoze the pꝛohibition delivered, and after the pꝛohibition delivered 
Judge proceeded fo the execution of the ſentence for the honey and to fayation 


Scarlet verſ. ie as vert: 1 
Stiles. Caſe Comfort. 


Scarlet againſt Stiles. 11 . 
Tr. 14 Jac. Ref, I is 


‘Carlet brought an action of the cafe againſt Stiles, fo2 theſe worde, hon dio “Si 

Yiteale a fack: The defendant pleaded, that there was a lack of a mans un: 
Mohr ffolne, and that the common fame was, that the plaintife had ſtolne it, 
whereupon the defendant did inkozme Thomas Kempe a Juſfice of Peace ac. 4 ; 
that be bad ffolne it, and in complaining and informing the ſald Juſtite 
thereok he did there in the pꝛeſente of Kempe and of the plaintike fap unfo the 
plaintite and of him, Thon didit Meale ac, quæ eſt eadem, &c, + e he 
plaintite demurred in law. e 33 


Berries Cafe. sie 


fry ſued aA tythes of bap in ſpecie, and in a moblbttlon iffue fons 1 8 5 99 
whether the inhabitants had nfed to pap foz all tythes of bap of all ancient 
Meadowes witbin the Towne, a certaine rate tytbe. The Jurp find there was 
fuch a tuſkome fo; all fhe ancient Peadowes, fabing fer tertaine called Bar- 1 
ton Meadowes, for which tythes had been pald in kinde, and that the parte 


Mow the queſkion was how Berry the Parion chould babe his confultation, fo: 
ik the Jury had found againſt the culkome generally( as they might well have don? 
be chould babe had bis confultatton fo; all : but not that the Jurg bath found the — 
truth diſtributivelp, that the plaintife bad cauſe to fue in the Spiritual c 1 — 
lo; one part, but not fo2 tbe other, we thall neber give them a e to 
proceed in all, no noz in part, where the ſuite appears to us oziginalip ill fo 5 1 
anda pꝛobtbikton leaves moze power in this Court then other actions in as m 


right e juſtkice, as in the cafe of Pell and Sanderfon, M. 1. & 2. Fliz. Dyer. oe. 7 
A man ſues lo tithes in kinde, the Defendant ſues a pꝛohibition upon a ſurmiſe 
ok meerbarren land, paping no tithes, wherenpon illue, and it was found that 

it was barren, but pet paid a ſmall tithe, So it was found againſt the plaintifes a 


and pet conſultation was denied, becanfe he would not babe ſued for. 9 1 


Kinde, which ie they ſhould grant a confultation could be allowed but for that 
{mall tithe. But in this cafe Berry muſt have tonſultation fo the cage 1 9 q 
only, for the Ltbell fo2 tithes in kinde for the 100 acres fs benen 07 al 


tt was well libelted, as it it had been fo2 that alone. gals wer . f 
led a 19 105 5 1 

s T hompfon verſus Comfort. HARASS ip 
INter Thompfon and Comfort Clerke, thecate was, that Combott 2 

1 


tithes of boney and divers other things, the plaintite obtained a pꝛohibt 
fo2 all the tithes libelled ſaving the honey. Che Parſon had ſentence for) al 


cofts. Ik the coſts were fared before the probtbitton delivered whlch nut 
then underſtood as large as the fentence tobich is forall) then mut they 
proceed to the exad ing of all the coſts; but tf they did tax the cofts alter fo Z| 1 
ſuite of the honey only, though they fet as much as thep meant fo toe tall 

they are ont of the danger of the pꝛohibit ton, ſoꝛ where the cauſe belongs tot 
the proportion of coſts is of their juril dition, and not of ours. Now it al 
pꝛobibitton wich was with an exception be taxed toſts, pro expenſis litis ge 
rally, without the quoad & c. Pet 3 think it well enough, efpeciallp fob 
intent appears to proceed upon the ee ve fo2 the bonep a “4 


me | 
‘Biccos : 


~ 


e ver Nh ver 197 
ard. S Pulleſtom. 


| Ziccot and Ward. f Caſe. 


— * 5 e : 
IN ter Biccot and Ward, the cafe was, that one having an ancient Matercourſe Norrhton. 
~~ Sor River eomtna to his Mill and the anctent bankes of the river being be- e Risi. 
come falfe and hollom, by direction ot certaine juſtices, a damme was made a 
Rood from the river bank in another mans ground, and fo the river was holden 
in. Now another, not owner ol the ground cut up that damme whereupon an 
action of the cafe was bꝛought and latd fo2 cutting and ſubverting ripam cujuſ- 
dam rivi: which comming to triall before me, after Evidence J cauſed it to 
be ſtayed led it chould palle againſt the plaintife. And now the Court held the 
declaration inſuffictent, and J gabe direction, that he ſhonld take a new wett 
according to bis Cafe de quadam ripa Anglicè a damme includente Rivum pre- 
dictum. It was before laid to be the banke, time out of mind, 85 


0 Winchcomb and Palleſu. 5 te 00 e 


1 the Cafeof Quare Imped. betweene Winchcomb and Pullefton” ſupfa, vie ſupra 
A atter it was reſelbed upon publique Argument that jadgement ſhonld be A vrir to the 
gtven koz the Bing. it was pꝛayed that a Writ might be awarded to the Bichop Bihhop where 
_ fo2 the k ing, agalnſt which it wis obsected, that tt was repugnant fo the Re the Church 
> £020, in that Pulleſton the defendant pleaded himſelte Parſon imperlſonee, and F 
a gaine in the endof his Plea ſayes expzeflelp, that the Bing pꝛeſentedhim, 
and that he was admitted, inſtttuted, and induced at the Rings pꝛeſentatton 
before the wzit bought, ſo by the Recozd it appeares, that the King bath the 
effect of that, foꝛ tobtch the wit ts required, yet becaule tt was affirmed by the 
Councell of Pulleſton himſelle, that the Church was not fall, but that his Plea 
in that part was untrue, the Court entred into conſideration, what was jut 
and fit to be done in this Caſe and the Iikk e. 
Feix, it was obſerved that tf there were not an helpe, there would follow 
an inevitable mifchiefe to the Ling and his Pzeſentee ik a Quare Imped. Were 
byꝛongßpt against him before Induction, ko: whereas it the Quare Imped, Were 
brought againſt the Clerke, oz the Incumbent ofa Common perſon, he may abate 
the wit, becanfe you name not his Patron with him, who map defend his title, 
thongb he be not inducted, ſo as he may plead himfelke; his ts not fo in the 
Cale of the king, for be cannot be made a defendant, but the action matt be 
hbuought againſt the Clerke alone, who cannot plead except he be induced, and 
ſothe Acton mutt goe agatnſt him, o2 elſe if he plead bimfelfe induced to inable 
pbidmſelke to his defence, the lame being untrue, though he win the Cauſe, pet 
neither he noz the Ring, hall have benefit of the ſuit, by weit to the Biſhop. 
T'heretoze tt was confivered, that though it was contelled of Record by Palle 
ſton, that the Church was fullof the Uings Pꝛeſentation, that this was not 
binding te the Ring, that was no party to the confetlion. Pom therefoze fap: 
poſe the cafe to be that a quare Imped, were bꝛought againſt a Common Pa, 
ron and his Clerke and the Patron ſets forth bis title to fhe advonſon, and 
T—croynkeſſeth na plenarty of bis Prelentation, € fhe Clerke on the other five would 
pleade as here Pullefton doth, that he was inducted ec. Wütch were kalle, pet no 
doubt the Patron ſhonld have a writ to the Bishop, for the falle plea of another 
wall not conclude him, the rather becauſe the Patron could not pꝛoperlp contra⸗ 
Dit bis Cosdefendants ples in that point, much leſſe tall the dekendants ples 
bers concinde the Aing „that is no party at all to this ſutt in point ot pre ſudice- 
and pet by a ſpectall prerogative, the x ing is to take Benefit of his title kound 
«as effectually, as if he were party. N 
Po it was oblerved that as this were miſchlevous to the Bing fo be de⸗ 
nied, te the Church were bold, ſo on fhe contrarp, tk it bee full (as it was 
pleaded) it can be no milchieke fo Pullefton, fo2 either the Bing will not take 
the wꝛit, oz (ik bee doe take it,) the cles map returne the Caule of non 
Bi hab: } C 4 execution 
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Bre. Epifcop, 

here the 
Church fee- 
meth full by 
Record, 


execution, 02 tk bee ſhould admit another Clerke, it would be utterlp vold⸗ 
And therefore that forme of judgement, map be where the Court fees there tan 


brings an Aſliſe of darrain pꝛeſentment again A. both foz one prefentment, 
ol wꝛits to fhe Biſbop, and wꝛits for damages. But the Court fees he can have 


* di@nm pred, in forma pred, redditum quod jus prefentandi idoneam p 


27 
Puleſton. a 1 


And it was further obſer bed, that the Awarding ofa wztt to the IWitbop was 
an inc ident, and part of the foꝛme of judgement in a Quare Imped. ſcil. damages 
loz the diſkurbance, and the wzit to the Bishop for galning the pꝛeſentatton. 


be no frutt of it, as F. B. 39 D. A. beings a Qu. Imped. àgainſt B. and B. 
B. bath judgement in bis ſuite, A. is non ſuit, B. ſhak have two judgements, both — 4 0 


but one etkeduall, fo 11 R. 2. Quare Impedit 144. In Quare Imped, the deten - 
dant pleaded that the plainttke nd filled the Charch banging the wait, wherenp⸗ 
on the platntife demurred, Which conkeſſed as much, and pet judgement was 
given of a wztt to the Withop, and F. N. B. br. 35. C. agrees thataprefentment 
banging the weit- Mall not abate the wit, and 7 H. 4. 34. & 36. 4 Quare im. 
ped. was bought againſt two whereol one pleaded an inluffic tent plea, where⸗ 
upon judgement is fo2 a wait to the Bichop, and the other pleaded, that tbe 
Church was full of the pꝛeſentment of the plaintite, tbe day of the wzit purcha ⸗ 
fed, and Hull there fates, that tk tt be found fo, pet the platntife thall have his 
judgement of wꝛit to the Bishop. But 12 H. 4. 11. & 13 H. 4. 7, if d Patron 
have his Clerk in, he cannot after ward bzing his Quare Imped. for his zit b 
is falfe and abatable, fo2 it is quod permittat preſentare ad Ecclefiam que va- 
cat, & 14 Ed. 3. Fitz. Quare Imped. 52. The Ising bought a Quare Imped. 
againſt 4 Pꝛioz alten, and made à title to the Ling by Ac of Parltament. The 
Pꝛioꝛ pleaded that the burch was fall before the kings title whereupon Share 
awarded a wit to the Withop, for the Pꝛtoꝛ, thongh be bad pleaded the Church 
fall. Wut indeed he did not plead, whether it was of bis owne pꝛeſentment o 
others, and it was fo in fhe Record it felfe, for I cauſed it to be fearched, ſo n 
the end Warburton, Winch. and J agreed, that a wzit ſhonld bee Awarded 
to the Biſhop, foꝛ the Ring, either ex officio Curiæ, as being a part of the Bing 


N 


judgement, and no way mifchtebous, 02 elle (as Warburton Defined) upon a 
furmife of the Ring. So in the end the judgement was dzawne up and peruesn 
by me and entred in hac verba, thus. . „ a 

Octabis Mich, Ad quem diem hic venit pred. Ric. Pulleſton per Atturnatum 
ſuum pred, & ſuper hoc viſis omnibus & ſingulis premiſſis pred. & per Juſticiar- 
hic plenè intellectis eiſdem Jufticiartis hic evidenter conſtat & apparet 
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ad eceleſiam predictam ratione Simoniaci agreamenti pred. inter pred. Williel- 
mum Walker & pred. Wm. Say fact. ac per Jurat. pred. ſuperius comper ö 
ſtat. pred. inde edit. & proviſi ad dictum Dominum Regem nunc fpettat, & per. 

tinen ſuper quo pred, Ric. Pulleſton per Cur, hic alloctt. ſi quid pro fe habear 
vel dicere ſciat quare bre. dicti Domini Regis pro eodem Domino Rege de & 
ſuper premiſſis pred. Epo. adjudicare & demandari non debeat, dicet quod 
ipſe non dedicit, fed bene cognoſcit & fatetur quod bre, illud prodicto dom. 
Rege Epo. in forma predicta adjndicari & demandari debet, quodque ipfe die 
impetrationis brevis originalis pred. feu unquam poſtea in rei veritate non ſt. 
perfona Eccleſie, pred. imperſonata in eadem ex præſentatione dict. dom. Regis 


sg 


See Fr RC 


— 
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nunc ( non obſtante placito pred. per ipfum ſuperius in contrarium inde placitato) 
Ideo conceſſ. eſt quod dict. dom. Rex nunc habeat bre. Epo. Winton. quod non 
obſtante reclamatione pred. Benedic. & Ricie idoneam perfonam ad 
ecclefiam pred. ad preſentationem dicti Dom. Regis nunc admittat &c. conceſſ. 

elt etiam aot predictus Benedictus nihil capiat per ee ſed ſit in 
mia pro falſo clamore ſuo, & predict: Richardus eat inde ſine die. 
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Neri, , WAS mne. | 


Tufton verſus Nevill. Starchamber: 


Ir Humfrey Tuft on exhihtted a Pill info the Starchamber, againſt Matter 
SEhtidopber Nevill, ſonne to the 3020 Aburgavenny, fo2 a IR fof, and latd by 
tap of Indutement, that Nevill bad folliciten his wile to tnchatkity both before 
and fince his marriage with ber, and that this being made knowne unte him by 
bis wife, he cauſed her to wite letters fo the defendant; giving him hope of ber 


inclination, and appointing him a time by night and place, at which the deten⸗ e 


dant comming (and the plainttle with a man diſguiſed like a woman being there examinablein 


expecting as much) the defendant and others in his company made a Riot upon che Scarcham- 
bim, and his company. 9 me RS ee OR 
To thts the delendant, as fo the Rot anſwered Put as to the lollicitation 


of the Ladies Chaſkitie demurred; whereupon motion being made in Court, 


though there were fome of another minde, pet it was reſolved and ruled that the 
dekendants Demurrer was good; and though it was urged, that this Induces 
ment lex ved very much both to aggravate the defendants Riot and to juſtifie 
the plaintifes traine, pet the point of it ſelte was naturally alieni fori fo3 the 
fpicitnall Court whoſe proceeding in this caſe was not to be ulurped no2 pꝛeven⸗ 
ted. Beſides the fault of ſollicttation ts of fo untertaine acceptation, as is not 
fit to bee here examined. . 


And lately to examine ſuch a fault by the oath of the delinquent, is not allolwable 


with us being a delict that we cannot cenfare, and it mey prove ſcandalous in 
the event, it the delendant ſhould upon his Path (which were in him ercufable, 


it the Court would contkraine his anſwer) crimtnate the 1 ady, were it true oz 


kalſe, fo2 that could never be ſatis tied, being a point fo ſecret as folltcttation 
onely. } 7 f 1 0 : 7 : r 7 : 05 ee 
Wut this Will were allowed though it were a meere croſſe Bill fo the like bee 


fore erbibited by Nevillagainſt Tufton fo the fame Riot. 


ee 
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Hamit in the Starchamber by the Tings Attorney agains Worceſter, it S. archamper 
was agreed that a proces ad audiendum Iudicium in that Court, is not holden a proces al 


erved fafttctentlp by leaving it at the honſe, though the wife and ſervants knot auaendum In- 
it, but mutt either be deltvered to his perfon, oz elſe he being at home, oz other ⸗ iam in Star- 


wle proved by Affidavit to have knowledge of it. But ik a proces be lett at the e how 


boule one Terme for a hearing, to bee one fermeaffer, fo there be a contventent 
Diſtance of time, it is fat by the Clerkes, to be fuffictent upon reafon of pꝛe⸗ 
famptton of notlce, and fo2 the mifchiefe in the contrary; and fo in this cafe, 

’ y 1 1 , 5 


where pꝛotes was Awarded. 
sant ‘ y N i 2 ö fe : 5 5 
3 HFHull verſus Winckfeild. Debt 


. ee 


Faden e an action of debt 100, pound againſt Winckfeild, and declared Bebe fire 
upon a Recogntzance taken betore me in Serjeants Inne, in Fleetſtreet fac. the place 
London, out of terme and lapd bis aa ton in London, whereupon the defendant where that fhall 
demurred, and the quettion was, whether the Acton onaht to be bꝛought in be brought up⸗ 


Mid. where the 1 ecognisance is tetoꝛded oz in London, becauſe the Entry of oars 
Record ts, that the Recognizance was acknowledged before mee, at Her: aon, bea 
jeants Inne in Fleetſtreet London ſuch à dap, which was out of terme Judge of the 
ut ſupra. e r „ Common 
Whereupon it was agreed, firſk, that the ſeverall Judges map take Recog - Fleas. 


i nisance out of terme in any part of England, as it was reſolved quarto Mar. 


upon view of Pꝛeſidents, Brooke Recogntzance 20. ss 
Mert, it was agreed, that though it were not a perfect Recozd, till it were 


entred upon the Roll, pet when it was entred it is a Recogntzance from the 
By i Ce 2 flirt 
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i n that % 
ttme. Jo; it is the acknowledgement befoze the e that 1 it ‘force. of 
a Recor, thouah the Inrollment be neceſlary ko; the tefttficatton, and per⸗ 
petuat ing of it. Againe the Bookes are, and J agree that tt a man recover dam⸗ 
ö mage, oz debt in the Common pleas upon Treſpalle, oz Obligatton ti 
other County, tf the platntife will bzing an Adion of debt for the f 
cobered, he muſt lap it in fhe County of Mid. and not in the County, wi 
i fir Acton aroſe; aud the reaſon is apparent fez he matt count upon th 
5 by which tt appeares fo the Court that the Cauſe of this action 1 
\ where the judgement was giben, the Recoꝛd ts for that trelpas that in 
and that Dblfaation that was made in another County, is not now 
ok this ackton, but the judgement, which bath made novationem contre 
which beg ins there, and regularly it is true, that every Acton mate be bz 
. in that County, where by the Retoꝛd it appeares the Cauſe ot A b 
( Which ſometimes map admit an Clecion, as where the admtrall Co 
Mid. and ſummons a party in Effex, the Acton upon the ſtatute map be 
‘of both Counties. And il a man retover a debt in the Court of Norwic! 
being his action of debt upon that Recoꝛd in the Common pleas, he muſt lap hit. 
Acton in Norwich. But note obferbe this cafe, the Inrollment of the Reco? 
1 doth erpretfe that the Recogntzante was taken before me at the place 
— aäkloszelald by Which (as is ſaid) it was a Recozd ipfo facto ‘the 
and the inrollment of it is but à Complement, and conſummation 
Acknowledgement and Recoꝛd, and makes no change, as in the 
betauſe both concurre to the making of it a perted Retoꝛd, ‘ 
Acton map be bꝛonght in elther Count. 

Bat J am of cleare opinion, that it map be in Londong 
foorthy part of the Ad, and therefore fee 5 Mar. Brooke leit 
ſilved bp all the Prothonataries, that a ſcire fac. up 
* ball be directed to the Dbertfie of Le k. 
5 DPDuelident that upon a judgement a 8 eas 

Terme, and the Records brought 0 Se r: pet the ſcire fac. w 
ee SBhbertitke of Hertford, and not ko the Sbertite of Middleſex, wbereof t 
mutt bee, becauſe in the Neroli felfe it appeared that the jndgeme 
f ertford, and the like reafon is in this cafe. But tf the Ente 
were general, tbat the Recogntzances were taken before mee, 
derſtood in Court, and then fhe Action were to be 
8 55 22.22 H. 5885 Br. Jieu, b 


c Emorind, that t pleated bis spayeate by bis letters, 
the 1 5 Signet and ſigne manuall bearing date 26 Novem. 


bie higneſle tatgne, to figntfie unto me and mp fellow Jufkices 

Common pleas, that be bad been humbly petit oned by Mountjoy Blou 

under the age of 21 peares, as well by bimſelke as bis kriends and k 

Feoffees into whole cuſtodte the late deteaſed Carle of Devonſhire, 
bis eſkate in truſt, that he would declare unto us his liking, that be m 
admitted to faffer a Common recover e of Wanſted fo2t 

of debts, and further aue ene of bis obne meanes, to thet 

of Buckingham, which bis Paj eftie by bis laid letter did acco} 

Now though we did never hold ſuch recoperp,verp m na 

pet we have refufed many moftons of that kind, as bolding 
but convenlency is dilcerned by circumſkances. And t 7 N 
my bꝛetbzen. Mie determined, that J hond caries ot 

and examine bim ſole and ſecret, of the reafons of thts 92 and o 
free will; which A did, and be being 18. bestes of age a herent, 
me of bis oton goon liking, and that he did concelbe it to be neter 


Be ae „ 
. Archbiſhop of Yorke. : 


e eftate, pet not herewith contented, J cauſed the Earle of Souchampton, the L ozd 
Davers, and patter Wakeman, the perſons to whom the wozld knew be and 
_ bis eftate were committed in traf, and that they had wozthily performed it. And 
calling them into the open Court, and queftioning with them, they conkefled to 
us all, that it was neceſſarp fo2 the poung Gentleman and for his good of their 
knowledge fo part with this thing, and that therefore they had made meanes 
to his Ma jeſtie for this letter in that bebalfe, whereupon the Recovery was 
pat openlp at the bar the laſt dap of this Mich. Terme agatn& Paſter 
Blount in perſon, and the Carle of Southampton, the 020 Davers, and Walter 
Wakeman were admitted bis Guardians, Rls vet a 
Brownloeand Waller Pzothonotaries gave me a note of the like recoveries ~ 
agalnſt inkants. M. 23 H. 8 Rot. 441 P. 38 H. 8 rot, 128 T. 26 Eliz, Rot. 17 2 
M. 26, & 27 Eliz. rot. 45. & 72 P. 42 Eliz, rot. I. & 63. 44. 45. 69. 70. 89. 
91.94. P. 32 Eliz. rot. 60 T. 38 Eliz. rot: 41 H. 40 EIiZ rot. 62 M. 41, & 42 
Eliz. rot. 13 M. 34. & 35 liz, rot. 166 pro Zouch M. 39 & 40 Eliz. rot. 82, 
& 173 M. 41 & 42. Eliz. rot. 29. & 156. & 72. Tr. 4 Eliz. rot. 2 M. 42 
& 4) Eliz. rot. 173 Tr. 4% Eliz, rot, 21 P. 41 Eliz. rot, 112, & 124. 


Brice head verſus Archbifhop of Yorke. 
Bo Mich. 15. Jac. Jee 00 


PD Obert Brickhead brought & Quare Imped, again Toby Archbichop Of Galdby. 
AXYorke, and Alexander Cooke Clerke for the Micarage of Lees; And 
~ Mewes that divers perſons were feised of the Advonlon of the Ulcarage in 9 Ane ‘i 
Fee, and prelented Robert Cooke and then bzings downe the Advoufon to the bance before 
plaintile, and then hetwes that bp the death of Robert Cooke the Uicarage the AGion, 
voided, and it appertained to him to pꝛeſent and the defentants diſturbe him fo : 
bis dammage of 400. pound, the Archbichop pleades, that the Wicavage fe 
Within bis Dioces of Yorke and that be clatmes nothing in the Wiearage o Ar | 
Advonſon thereof, but avmiftion ec, as Drdinarp thereof, but further be laps Cau of Aai- 
Quad bene & verum eft and confeſſeth all the titles as the platnttfe bath latd tf, on given. 
and that the Cburch votded by the death ol Robert Cooke, and that it belonged 
tio the plaintife to pꝛeſent as be ſuppoſeth. But be latth kur ther, that the fata 
Robert Cooke dyed 1 Jan. An. 12. Jae. ac pro eo quod eadem vicaria Ecclefizpred. 
vacavit per tempus femeftre poſt mortem pred.Roberti Cooke nulla Monea per- 
ſiona ad eandem Vicariam per prefatum Rob. Brickhead infra tempus illud pre- 
ſentats. Idem Archiepus. adtunc &c. Ordinarius &c. poſt tempus ſemeſtre illud 
elaplum ſcilicet 23. Dec. Anno 13. Jac. jure ſuo ordinariocontulit pred. Vicari- 
am prefato Alexandro Cooke & eum inſtitui & induci fecit, prout ei bene licuit. 


Qu. Impedir. 


Ex hoc &c. unde petit judicium fi &. abſque ſpeciali impedimento in perfona 


a in hac parte aſſignato actionem &c. habere debeat verſus eum, And Alexan- 
der Cooke the other defendant pleads by confedion ok the plaintifes title, and 
the Collat ion ac. by laps altogether, as the Archbichop, unde petit Judicium &c. 
The platntife replies to the Archbichop, and confelleth that the Church volded 
I fan. 12, Jac. by the death of Robert Cooke, and that the Church remaining 3 
vold hes did atter the frſf of January and before the 23. Dec, an. 13. Jac. and 
within 6. Monoths, that is to fap 29. May. 1615. by his tortting fealed with 
his ſeale dated the 27. of the fame May pꝛeſent unto the fata Archbtthop ec. one 
Richard Middleton bis Clerk praying him to admtt him to the laid Wicarage, 
which be retuſed to doe, and alter wards, viz, the thirttefh day of the fame May, 
did Collate it unto Alexander Cooke, & hoc &c. unde petit judicium & dampna 
ſua occafione predict. impedimenti pred. Archiep. nec non bre. eidem Archiepiſco- 
po ſibi adjndicari and makes the fame replication to the plea of Alexander Cooke 
the Clerk, and they both demur federally, upon the ſeverall replications, and 
ſhew fo2 cauſe that they doe contatne double matter and are uncertaine. 
As to the cauſe of Demurrer expꝛeſſed, namely the doublenelle of the Plea, 
5 akter divers Arguments on both fides, the Courk was ol opinion that the tol 
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- therefore il it be omitted, and the Defendant demur gencrallp, J am of opinion a 


“ote Mote the words of the fat. of demurrers, the right (viz. ok actions) mute 
aͤppeare fo the Court not of ſubſkance to the action, otherwile in cafe of meer 3 


and lurplulage; thus karre tt went before it was diſcovered, that the prefentation | 


mother of all aalons; and therefore no ackton can be bon trys 
bad regularly withont condicing the-defendant of a wong; J 1 10 fall re 


ſlpeake) and the forme and nature of this action noth well beare this proce ding 


was not double, the Doublenetfe 02 trebleneſſe was ſuppoled in that the plawatite: * 
Alligned his prefentation, and a rekulall of his Clerke, and a Collation bythe 
Bichop or his own Clerke. But it was holden by the Court, that theonelp mas 
fertall part of the platntifes replication Was, that be had pꝛeſented a Clerke 
fo2 the lubftance of the defendants plea was, that the platntife had not prefenten 
any Clerke unto him within the 6. Poneths, and that be bad akterwards ae 
collated, : 

Non fo this the Replication fates, that be oto prefent within the e. Monet 8, 
fo there is a perfect negattve and affirmative which makes the flue ; tHE et 
the platuttfe muſt adde a refufall fo make good the diſkurbance lato, and then e 
plea is compleat, like unto the Cale of an adion of debt upon an obligatton, to 
perfoꝛme an Award, and the delendant pleads no Award made; the platnttfe 
ſbewes the Award which makes the iffne.pet be matt add a breach, which though 
tt be not iſſuable, pet it ts fo mater tall a forme, that the platntife path no caule 5 
of Acton withouk it. And therefore cannot have judgement without it: 


cienrelp, that bee map fake benelit of tt. And é€ in luch omitkton the tue 
were taken Award oz not, as it mutt be, and the Award found, vet the platntite * 
could have no judgement not withſtanding the ſkatute of Jeofsyles. 44 . 


forme. Polo the abditton of collation in this cafe is but a matter of agaravation 


and refufall was latd 29 Maii. And the wait bearing teſte 9 Ma 
ever there was a generall diſturbance latd in the declaration, p e tte 
hance whereby the plaintife intended to maintaine bis action was do 
the ackton was brought. Mhereupon 3 was and am of cleere opinta 

ment muſt needs be given againſk the: plaintife ; foz tight 20 


a wꝛong done befoze tbe action, neither can there anp full and perfect re 


and regularly, becauſe in fome fpeciall cafes, aman map obtaine the ent 
ſutt in fome fort without condicing the defendant of a wꝛong, bn abe e t 
in a {pectall and regular forme, but never without a wong inppoled 880 
ample in this very caſe. b : 
The plaintite lapes downe bis title fo the advoulon, and tbe abolda N 
the difturbance, Ik in this cale the Bichop fap that he ctatmes notbin g b 
Oꝛdinsty, and demands judgement tk wilhont fpectall Difturbanee, dt. 
the plaintife bath an election either to take his weit to tbe Bichop. 02 to kt 
and pꝛoſecute his action on to a finall judgement; tf be prap bis ! 7 
IBithop, be call have t to the fame Biſhop for it Doth not appeare fo the Cor 
that be was a diſturber; citi Shall the Biſhop be amerted, bn buk th e e plain 
pro falſo clamore. 0 
This forme ts proper to thisactton and fome lew „ wal 
fo2, the wit being quod permittat ipſum prefentare &c. Et unde eum im 
&c, and the defendant comes in, and faith, in effect Batter, and do n not d 
you fo pꝛeſent. 3 mee 
The caule is at an end if the platnttee will, and be may pꝛay and f * the 
fect of bis {nit which is pꝛeſentation and no damage, pane ele n an 
not conviced ol any wong. 1 sj 
But nom if tbe platntife will not accept that revdition, bat choofe ‘eather 
mae a fall and finall recovery, then Doth be (as in all other cafes of election) 
fozfake and loſe tbe benefit of the former, and n to the hazard of the latter, 
to ba ve eitber a totall recovery, 02 u totall barre. 2 
Oo that if be do alligne a fpectall dickarbante, and tt be tried agb 


be ts to be barred, the unto ibis IE man being an action of debt upon an abl 4 
gatton 


8 g 
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gatton of 20 pound foz the payment of 10 pound at a day pack and the defendant 

plead tender at the Dap and uncore prieſt offering it in Court, the plaintite map 
accept it, and there is an end, but ik he will proceed to a full recovery of the 
loꝛzfelture, and deny the tender, and that be kound againſt him, all is lok. So in 

dower it the tenant plead that the demandant detaines evidence, the demandant 

delivering in the evidence may have judgement maintenant: But ik the will 

al 15 deta iner of the evidence, and that be found againſt her, tee Mall loſe 
her dower. N ; 

So in the cafe of Power bꝛonght againſt a Guardian in Cbivalry whe pleads 
the detainer of the hetre his ward. So in the cafe of an action of debt bronabt 
dàgainſt an executoꝛ, who pleads Rien enter Mains, and indeed bath then nothing, 

pet the plainttfe map have judgement fo2 bis debt prefentiy to be had by ſci. fac, 
when goods ſhall come to his bands. : 

Shipleys cafe, Co. lib. 8.134. but tf be will proceed fo prove aſlets pꝛeſently, 
and that be found againſt bim, be Gallbe barred kfoz ever, and pet there was a 
due debt, and that in effect conkeſled. 

So in a watt ok Pelne, ik the defendant plead not diſtrained in his default, 
the pla intitle map have judgement loꝛ his acquitall pꝛeſently: but tf he will pꝛo⸗ 
teed to pʒove that he was diſcrained in his default, and fatl, he Mall be barred. 
Do ina warrantia Chartæ, &c. . 
Now then cleerely to make a finall recovery in a Quare Impedit. pou muſt 
pove unto the Court oꝛ at the leaſt make a ſuſticient allegation of a juſt cauſe of 
action, which ts a diſturbance by the Defendants, oz one of them before ibe action 
brought, whereas in this cafe it appears, that the diſturbance toyereupon pou 
would matntatne pour action, was made after the wzit bꝛought; and that which N 

makes it the wozſe against pou is, that this appears of pour owne chewing, a 
whereok it is regularly true, that ik the plaintife will himſelke diſcover to the 
Court any thing whereby it may appeare that be bad no cauſe oł ad ion when he a 
dtommenced it. bis wꝛit ſhall abate, as if he will demand a debt o2 diſtraine koz 
arent before the dap of payment) of his owne ſhewing, it is againſt him. i 

ay moje, ifof his own ſbewing though be had cauſe ok action, pet it was 
in another manner, it will be againſe him. And therefore it ſoure commit a tret⸗ 
paſſe (Which in its nature is joynt and feberall) pet tf the plaintife will bzing 
bis ad ton againſt one onelp, and declare that be with the other thꝛes did the trel⸗ 
pale, his aq ion tall abate; but if be had brought bis action againſt one alone, 
and the Defendant bad pleaded that be with others did tho tre ſpaſſe, and that the 

plaintife bath releaſed to the other and the plainttfe deny the releale, whereby 
be doth in a manner confeffe that the other were joynt frefpatiers, pet this actor 
hall not abate. But pon fap that the platntife bath laid a diſturbance well in his 
Count, which ts ſuppoſed true, and done beloze the ac ion bꝛought, and that the 
Defendant bath pleaded an inſuffictent barre fo it for be bath neither dented 
0; confeſſed and avotded the diſturbance laid, for, the collatien after the weit 
is no ant wer. And therefoze fay pon judgement ought fo be given againſt the 
defendant, which is true tf the plaintife had reſted upon the barre and demurred 
upon it. i BF. Fe 
But it is regularlp true in Law, That if upon the Whole record it ap- 
peare that the plaintike had no cauſe of action, and ſpecially of bis obne 
thetwing, that the Court hall never give judgement ko; him, how eber the de⸗ 
fendant had mil demeaned himſelfe in his pleading, for melior eft conditio poſſi⸗ 
dentis, and the defendant is fafe tf the aſſatlant miſſe him, fo2, vana eft fine viri- 
bus ira. Ridgwayes Cafe, Cos lib. 3. 52. and Burtons Caſe, Coke lib. 5. 69. A 
bꝛings an Action of debt upon an Obligation againſt B, who pleads that tt was 
upon condition that he ſbould performe the award of two, and that they two and 
nà third made no award. This is naught. But ik the plaintiſe do alleage an a- 
ward bp the two 02 by the three, and alleage not alſo a beach whereby it map 
appeare to the Court that be bad a tauſe of actton, be ſhall never have judgement. 
And pet it was not the chiele matter of his plea,noz iſſuable ana the n 


1 
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suas full and perfect, but that was but the beginning ok a plea, and the Cole in 


muſt judge of the whole, whereol the declaration is but a kinde ol farmise. But 


when the Defendant bath pleaded in barre, fo tha: both parttes are heard in park, 
then the replication and other pleading brings the whole cafe to maturttp, and a 


then the Court fees the truth of the whole cafe, and not befoze. 


Noh foaqaettton which bath been kirred and ts of good ule for learning. : 


though tt conclude not to the judgement of the cafe, J will ſpeake a woꝛd. 


Collationby 2 Suppole the cafe to be that J bave right to pꝛeſent to an advonſon but J prefent 


b 
rie ue not, noz am any wap diſturbed, but the Church remaines void and open to me, 


ingthefuite. but befoze the ür moneths incurred oz before collation made bp the Davinarp 


A bꝛing a Quare Imped, agatnt him, whether now the Dyinarp be 1 


of pzelenting by laps, hanging the wzit. 
Jam of opinion, that be is not debarred. And ttt it were a rale full of at 
chiele that the Pꝛdinarp bearing bimfelfe never fo juſtly and fincerelp, Would 


againt law and realon be fubjec to cauleleſle actons and charges and defrauded 


of his due laps, and the Church kept vold Eccleſia viduata bp the fraud of the 


Patron bp a frandutent action as long as he litt, Foz, ik be brought no action, a 


the laps ſhould run, and now bp bꝛing ing of a ſeined action be thall (op the laps 


in the Oꝛdtnarp, and bp conſequence it will not come to the Ordinary noz fo the 5 


King; but now examine the realon and the authozities. 


Can there be any thing moze unreafonable then that a man Mould make bene i 
fit of an un juſt fait as the platntife ſhould; oz be puniſhed doing nothing amiüle, 
02 againſt bis office, as the delendant could Bi Ta W 

But vou wil fay to me, It is an effect of law. x executio juris non habet i injuri m. 
For toben the Bi chop comes in, be is charged bp the declaration with the dickur⸗ 


i | bance, which ik he doe not avold, he fhall be taken as a diſtur ber, & then indeed be 
tannot collate,oz bis collateethall be removed. a berefore, it when he doth appes 
he doth but catt an Eſloyne, though that doe not make him a ditkurber to ma 


faine the wztt, becauſe ii is after the wait, pet tt katneth upon him the charge of 
the diſturbante lald in the detlaratton, fo that be tall not be recetbed älter 


to plead ne difturba pas, 02 the oꝛdinarie plea which amounts to as much loꝛ that 


plea pꝛetending fnnocencp mut (as all other the like pleas) be offered the firs dax 
5 2005 the appearance, loꝛ delay makes him nocent, and lo is oppoſitum in objecto. ‘i 
Then againe tk the Ozdinarp plead bis otone plea of acquitall amounting to 


need pipe! 


Ne difturba pas, the platntife map pꝛay a wit fo the Bithop, and fo. remove bis 


„Note thar the Dlerke, becauſe he comes in hang ing the wzit and thus tt is a Dilemma made bp 
urit to the law, and not by fraud ot the party. And the rule in the Reg. fo. 31. is fo. What 


Bifhopinthis ik the D tocefan be named defendant in the Quare Im ped. bee Wall never paefent ae 


cafe fhall not 
be withthe bp laps. 


To this 3 antwer, that tf the Bichop do not plead according fo 1 1 
olltante vecla- that the pꝛoceeding thall be againt him, and the confequence of it as again 
matione if a diſturber. But ik be plead that be did not diſturde, which ts true, it Wall be 


e Be 1 taken according to the cafe that he did not ditturbe before the action bzoughght 
8 in che ale neither unlawfallp, no2 bp lawfull collation, but it can never be underſkood ts 


as in the caſe 


of diſturbers. deng 02 renounce anp actuall collation fince, fo2 tf he thould plead that 5 it were Wis 


Kinky 
ecfone bat te 
neither makes not dilpoiled himſelfe of his right of collatton in his due time, and then collates 


Note that the baine and to no purpoſe, (as tt bath beene fatd.) 
Ordinaries ple: * oh then tf he did not diſturbe before the wait purchaled, and th 
e by laps lawfully when his time comes when the Patron bath willuli and with 
his owne worſe out his fault ſurceaſt his time, and then pleads that be claimes nothing, but as 
then are pro- Oꝛdinary ac. without mentioning his collation banging the wait, hecauſe it is 


per to them tmperfinent (as it hath been ſald) neither indeed do F fee how he tan be received F 


5 9 5 be. ko plead ff, no not by the wap of faving it by pꝛoteſtatton as upon attoor 

fore, neither to fabe pꝛivlledge of waſte. But certainely it ts not neceffarp, though upon fi 

difclaimes his ee the platntife may have a wit fo the Bichop, be map perhaps be comme 

due, to admit the Clerke of the plaintike in obedtence to the writ, but pet it ne 
wozke a removeall of the Bichops Clerke, but he wall retaine the Bene 


‘ ‘bing 


Lacyes? n 
Caſe. d 


I; 


E paving the betfer right. Like unto the cafe and reafon where A. brings a Quare 


imped. agatnt B. and hanging the ſult, a ſtranger pꝛeſents and bis Clerke 
is inſtituted, zt. And then A. hath a judgement againſt B. and a weit to the 
Bichop non obſtante reclamatione B. the Bichop hall receive the Clerke of 
A. withont diſputing of the right of A. und C. but pet if C. have better right te 
tye patconagelbis Clerke chall reta ine the Benelice, and lo converfo. 
But now J put another cale. It my Church become void, and J prefent fo * Note that 
the Withsp, and ſo alfo doth another that path no right, in which cafe the Bishop ir is not fo 
though he map recelbe at his perill, pet doth (as be map lalwkuliy do,) refuſe to uch the pre, 


ſentation of the 


receive ether till the right be ingutred, without doing himſelke any act of diſtur⸗ gigurber 


bance, in this caſe ik the true Patron do bing bis Quare Imped, agatn fhe as che Bithops 
dickurber only then fhe Bichop map collate by aps without queſtion. But tr refulall of the 
that cafe tf the true Patron name the Oꝛdinarp, a defendant together with the Patton Gee 
vickurber, and then the Bichop come in and plead that be claimes nothing but ben miles 
Dadinary, ec. and the plaintike bath an award of a wit to the Biſhop with a him to the 
ceſſet executio, &. and then recovers againſt the diſkurber, and the Wiſhop in Quare Impedit. 
the meane time collates by laps, in that cafe perhaps the Bichops Clerke map And therefore 


bs removed, for it Dfffers much from the former caſe; for here Was a true and it is enough for 


a Bifhop to 


not a feigned dickurbance, thereunto the Oꝛdinary gabe wap ſo fare, that the eſcape che 


platnttfe contd not get his Clerke reteived, but was dziven to his Quare Imped. Te of a 


> for it he had proceeded fo his Jure patronatus tithous Quare Imped, and the difturber and 


time had incurred, the Bichop might babe prefented to laps remedileſſe; And 8 — 
therekoze tince he did his indes vour to pꝛeſent and was interrupted by a dkranger, 55 eee 
and the Oꝛdinary alſo retuſed bis Clerke, fo: which he bad rather habe an ex. cauſed by Em 
cafe then a juſttäcation, and now both being made defendants, and the plain⸗lelfe. 


tikes title is approved againſt them both, as i it had been fo from the beginning, 


tt chould be hard that the Bichop chould make advantage of his rekulall, which 
: nots Lge ae ko hade ne agatnt right, and he party to A lutt. i 


Lacyes Cafe. ot ae . Starchamber 


9 the cafe of one Lacy a CG fll was fenfenced in fhe Starrechamber, ait notw Sentence given 
be againſt whom the fentence patted erbibtted a new billof perjary againſt Sadie 
tbe wilneſes, ſuppoſing that their teſtimonies were falfe and corrupt, where: ce 


bich are after 
upon the ſentence patted, the defendant therenpon demurred in lafy, and this Meters 


demurrer was referred fo Mountague Chtefe Juice, who reported that the perjury. 


defendant ought to anftwer. Note this cafe and fee it: And, 
Anno quinto Jac. between Jarvous and North an Infozmation charging the 
witnelles tn a former ſuite lentenced to have been lubozned and per jured was 


allowed; Note this is a legall and jndictall proceeding which allowes the fens 


tence to be juſt accozding to the proofes, and tmpeaches the pꝛoofes, which (ik it 
fhould not be allowed) per jury fhouldrecetve warrant in a Court of Juſtice, and 
by the ſentente of it whole office it is fo punich it, but yet i the perlon lentenced 
will fpeak voluntarily to the fame effect that the fentence was julf, but it was 
grounded upon kalle teſtimonp, the Court doth puntch it commonly, for that is a 
conning ſcanvaliz ing of the ſentence, and hath neither purpole noz pꝛotectton of a 
legall proceeding. Bet this cafe is of dangerous confeqnence,fo2 tt it appeare that 


the feftimontes whereupon the firtt fentence was grounded, were falfe,eafecond 
ſlentence pronounce fo, though this faint not the Judges, pet the ſentence 5 in 


. fe kde and wongbt not ko grieve the party. — 


Dig ee eal 


Halden verk2 Sheriffe of Effex nae 1 1 
Temple. Pia Cafe. vert. Dennis a 


1 2 


Ballen verſus Temple. iil ehe 


10 75 bought an action of debt agatnt Dir Thomas Temple late Sberite 

of Buckingham fo2 an eſcape of one Cockman hs prtfoner in execution and N 
upon {Tae nihil debet, the evidence before me at Guildhall London was this, 5 
that one Shotſebury Gavler to Str Thomas Temple, having the (afd prifoner in 
executton in bis Gaole at Ailsbury, ſuffered him to walke abzoade in the fato 
Tone pet for the mod part with a keeper, whereupon J directed the Jurg and 
fo they found againſt the dekendant as an eſcape, ko: though the Dherttke 7 
remove bis Gaole from one place to another within his, Bapliwick, yet he 
muſt keep it and his pꝛiſoners within it and not {offer them to goe at large 5 
ofthe pation, though himſelfe be attending on him, without an Hsbeas corpus 
from (ome Court of Juckice. And let keepers or prifons beware when they re- 
cetve an Habeas corpus from the Chancery oꝛ anp otber Court bear ing teſte in 
the end of a Derme to have the body of one in execution, in the Court the nert 
Terme, that they doe not by colour of ſuch wꝛits ſuffer the party to go at large 
all the meane time (as it is lometimes pꝛactiſed) fo2, the weit no 
moe but that he be bꝛonght out ol pꝛiſon onelp for that purpoſe, and ‘onelp fo 
fo much time as in judgement of law hall be conventent and neceflarp. forthe 
execution of the 15 ane no wels which iS eie ae mot ae 55 7 
igt, Seay a 


Shigeo his Cafe. 17 1 9 


00 „B Etoꝛe me at Guildhall upon an ac ion of debt agalnſt the Sberite of 
upon an elcape it fell out thus upon evidence, that the p2tfon 
ee been in execution, was willingly let go out of prtfon bp the Gaoler, 
< came into the Gaole againe, and ſo remained in the Gaole till the t 
4e anotber Sberiffe and then elcaped, whereupon this action was not bought. 
And J directed that this Sbertffe was not anfiwerable to ths action, koz when 
the pꝛiſoner was let to go abꝛoad voluntar tip by the Gaoler, the exetutton was 
utter lp diſcharged. fo as he conld not lawfullp be taken againe noz judged n 
execution by law thongb the party would peeld himſelfe unto ff, oz ‘the credit 
fo allot bim. And therefore the next Ther iffe cannot be chargeable with bi him, no: 
anſwerable foz him as in execution, neither can two Speritkes be -antiwerable fimul ; 
& femel fo? two efcapes: out of one and the fame execution at ieee 5 


A af the fame bien 1 trkall fell out thus. bat upon a Ca as a 
facisfac. one was taken in evecutton by the Underſberitfe who t oke money 
ol him for the executton, and let him go, and this be concealed frot pldintif, 
and then the Sberiffe dyeth, a new Sberiffe being made, the far me that was 
Underſheritfe before became Underſheritfe to him allo, and pꝛotureth the pla 1 
tife fo take out a new Capias ad ſatisfac. agatnit the party bon which be w is 


arrested sisi ia elcaped. . ’ 7 4 
e 
Mamering & Vxor verſus Dini 4 1 


g Si Arthur Mannering and bis wife, one ok the daugbters and e of 
Dir Thomas Dennis of Devonſhire, erbtbifed a bill in anh cai 
Gabriel Dennis, and the effect of the bill was this; that Str Robert Dennis 
~ father of Str Thomas tn the 18 peere of fhe Queen, bad conveyed the lubſtance 
of bis whole inberitance to ide laid Ste Thomas fog terme of bis lite, and ſo on. 
and fi fol Default of {fue male of him aud another brother of bis, the land —4 
limited to the kather of Gabriel, and the betres males of bis body, and * 
a pꝛobiſo, giving him power to make d revocation bp bis wziting under 4 
; and 


R 


e es 


ee 7 


Cavendifh verſ 85 Swaine vert. 203. 
ae Holman ux. 


hand and feale in the pretence of two credible toffnefies ec. in oꝛdinarp forme, 
and alleaged that be bad made ſuch a revocation, and that the tortting was ex⸗ 


tant, and theretoze pꝛaped proces. The dekendant denped the revocation, and 


fo that was the meere iſlue, whether there were a revocation oz not, Which Ga- 

briel Dennis laboured by all meanes fo bzing fo friall at the Common law; 

but was holden under in zunckton till by an accident he got a flip by the death of 

the party out of the injunction, and had a triall by Ejectione firme again Sir 

Henry Rawle that had married the other daughter end hetre, and had a berdia 

againſt him upon that very point and had judgement and executton of the Panoz 

of per the 102d Chancelloz renewed his injunctton for all the reſt. 

and prelled fo examination of witneſles, and fo the caufe was heard divers dayes 

before him and me and Baron Altham, whom he called fo his AMittance, but he 

never came to conſult with us what to doe upon the hear ing, but dyed. And then Cauſes im- 
Sir Francis Bacon being made 3020 Beeper, he calied me to his altiſtance againe, 2 155 the 
Baron ltham being dead, and then gueſtion was made by a former oꝛder of bis, See 
WMhether this cafe were a cafe examinabie in Chancery. And it was reſolved 


by bim, the Paſter of the Rols, and my felfe, that this canfe was not fit fo: . 


that Court, but koz the Common Waty, except all cauſes that were triable 
naturally by the Common Waw, and by Jurp, ſhonld be made examinable, 
and determinable in Chancerp per teſtes, which were to confound jurtfotctons, 
and to make the Common law and all the courſe of it needleſle, and a handmatd 


to the Chancerp, ts take ſuch Cauſes, as it pleaſeth them to leave, and ſo this 


cane alter fo He and fedious lutt in Chancery Was aan dilmilt. 


Caventi ifh verſus Wirfley : ya Gh Chancery 


l gro Charles Gavendith exbibiten a Bill in Chancery again Worlley and Edens 


dped, and his two ſonnes, Sir William Cavendith, and another did likewiſe lere aginſt a 


. erbibtt a Will of Repiboz againſt him, and the Cauſe came fo this, that the ſtarut Law. 


Gzandkatber of Worſley, being tenant for terme ot lite, fhe Remainder to the 


Father in faite, the Grandtather levten a ſine of the and Whrelcore peares pate 
fo and the Father alfo conbeped the land by bargaine and fale, and fo it 
came by meane conveyances to Sir Charles Cavendiſh, and in this cafe alſo the 
Lord Beeper called me to his alittance, and we reſolved, that Cavendiſn could — 
habe noreliefe in this tauſe in thts Court, becaufe bp ſtatute fenant tn tayle 
is difabled to barre oz bind bis tines, but by fach meanes as the laws and 


akutes have allowed. 


Swaine verlus Eiben . 
Tr. 14 Jac. Rot. 755. 5 
Dorfet, 


7 15 Swayne E ſqutre bzought an action of WMaſte agatntt Thomas Hol- Brownelow. 
man, and Eliz. his tite of certatne Pills in Sturminſter, and declared of a Confideration 


leaſe thereof, made by Queene Elizabeth, unto the fat Elizabeth the defendant, the Kings 


Court of a for- 


a ; when ſhe was ſole in the 8 peare ot her raigne, and that the Ming granted the mer leaſe toa 


reberſion unte him, and then chewes the waſte. The defendants plead, that woman Covert 


they being ſeiſed in the right of Elizabeth of the fatd eftate, they did in the 40 for her ſelfe i 


pee re of the Queene at Weſtminſter ſurrender tam totum jus, ſtatum, titul. Gy ſurrendred. 
intereſſe ipfius Eliz. quam lit, Patentes &c. & fuperinde the Queene affers 


wards eodem an. 4o rettting the demiſe and the furrender (as afozeſatd) in con⸗ 
ders tion of the ſame ſurrender did demile the ſame Mills unto the fatd Elizabetn 


Holman, and two of her Sonnes, the plaintive maintained his declaration, and 
traverſed abfque hoc that the dekendants did ſurrender tam totum ftatum, Jus & 


A inte teſſe ipfins Eliz. prout, &c. 


WAhereupon {fue was taken and tryed beloꝛe me in Middleſex, and the Jury 
found that the vefendant being fetfed in the right of Elizabeth the wife, fo? 
Terme of ber lite bp the firſt letters Beds the Queene by the 15 1225 

elters 


204 


and bad with the Atlent of the fatd Holman her husband, and that be paped the 


Judgement. 


ddehors as it was found by the Jury. Juſkice Hutton, held that as it 540 


_ evtindsfoas it thould be in ber abfointe power, to make a nein demile per 


botable, the neto eſtate wonld be void, as in deceipt ol the Ting, Mer 


Elizabeth, and that the had ſurrendzed totum jus &c. (as before, and in confider-— 
atton ot the ſald ſurrender did demiſe the ſame ok new to her, and her ſald two 


m the law, to make good a new ieaſe. And ſee Barwicks cafe, where a 
“gota leafe was lurrendzed to the Queens, and the in confideration ol 


Lovell. 


letters Patents did demtſe the ſatd mentioned Mills to the fag Bifzabethi! and 
to her fatd Sonnes, Humfrey and Roger Holman, one after another for lite, and 
then find the fatd lecond letters Patents, with recitall of the foꝛmer eſtate ot 


Pie 168 n 


ſonnes one alter another prout, and they find that the fatd fecond Demife was made 


fine of 20 Rotles, mentioned in the lad letters Patents, and that both the Des 
fendants did agree, and clatme by the later demiſe & fi &c. Uherenpon after ſome 
argument, judgement was given for the platiitife, whereof the Ser je unts 
princtpallp made this reaſon, that the husband could not be fatd lo ſurrender 
the Queene but bp record, whereas his alſent was not of retoꝛd, but was a tht b 


in tüte, it mutt be underſtood of an acuall ſurrender, eee was bt ö 
ſurrender in law at the mot. ae 
Wut that that mobeo[ mee] petncipally Was this, that the {due did t nf, 
and fo the Queene in ber recitall and confideration doth erpreſle andconcefbe, 
that the tobole estate of Elizabeth, was ſurrendzed, that is totally furrendzed any 


and permanent; whereas here tt the fecond leaſe had been made to the busban 
and wike both, as it was but to ber alone, pet upon bis death, Themight ; 
clatmedagatie by her old terme. 8 

And therefore ik the hing would make the like recital, and contin io 
a lurrender of totum ſtatum, and the ſurrender indeed was upon condétict 


npon the ſkatute of 32 H 8. of Weales, a ſurrender conditional will ne 


pf tbe letters Patents, and of the ate that he held by them, made 1 


Hill. Decimo 
into Tac. 
nformation 


for Reculancy. pounds lob eleven Ponthsablence from Church. Pow in arretk ot 


in the Com- 
mon Pleas, 


c. l. 11.61 a. 


Foſters caſe. 


and it was adjudged void, not becauſe it was untrue in word, but be was 
untrue in effed, the Queene mean ing to take in {uch an estate as was in des ‘ a 
Wat J am of opinion, that ik the Ming make a new teafe ko his pzeſent leſſes in 
; confiveration of the fame farrender of the foamer, that this will be clearelp go 
by the farrender in law. And ik a man will deny the ſurrender he map demurre 
in lam apon it, becauſe it appearesſto the Court, that the acceptance of the nen 
leaſe, is a; lurrender ol the old. And il an estate be made to 1 0 
vo, it is not neceliarp to aberre his aſſent, fo2 it veſts kill be diffent, > but 
cafe an aſlent is neceſſary, becauſe the twife had an eftate ee ‘which c 
be dtvelked, but by bis allent fo he deter anke . erat W 


3 Pie 1 Lovell. 
e Mic. 15 Jacobi. Rol. 58. 


8 pi tbe Sinformer bad a verdict fos theaking and bimtette, 8 Hines 


ae 


Lovell, bp infoꝛmatton in the Common Pleas foz Evo hundꝛed and t 


Athow moved that the information lap not in the common Pleas, t 
the erpꝛelle letters in the fat. 28jEliz. reſkrained to the Rings Be 
with an erpzeſſe negative, and not elſe where. n 
This exception tooke like from a conceipt of Sir Edovard Cokes in Fofters 
cafe lib. 11. where after fome things refolved, bee fates that tf was well obfers 
ved, but Doth not fap by whom (but J take it by bimietfe thatthe fat. 28Eliz, 
had reſtrained the informer, onely to the Rings Bench, and fo he Doth both er⸗ 
clude the Common please, and Crebequer. Hereupon the Court tooke time, 
and ſpake publiquely in it, Hutton, Warburton and mp ſelte ( Winch, being then 
ſick) and we all agreed clearelp, that the Infozmat ton did well lie in the Cp Ms 
mon ini and that tbocontrare opinion was an Erro), fringing out of the 
common 


ae > 


Materer verſ. ? 
Freeman. 


common miſtaking of a law by cleaving foo much to the Word, and not obler⸗ 
ping the intent and meaning ol the law. Foz firſt it is cleave, that the ſtatute 
23. Eliz. gibes the remedies upon Recuſancy, one for fhe Queene alone by tne 
dickment (and that Coke conkeſleth in the lame cafe) and that appeares by the 
clauſe, that admits ſubmiſtion before judgement, oz upon Arraignement before 
Juſtices of Oper, and Werminer of Adlze, and Gaole delivery, and before 
Juſtices of peace; the other is bp action of debt, plaint, Bill oz infozmation in 


anp Court ok Retoꝛd fo; the Queene, the informer and the pooze, fo bere it is 


cleave, that the inkozmer is enabled in theſe Courts by that fat, now the ſtat. of 
28 Eliz. was made onelp for the benefit of the Qucene in her proper ſutts by 
Indickment, and that Coke himſelfe in Foſters cafe fo. GO. confeſſeth was reſol⸗ 
ved, and therefore the wozd (Indtament) is found almoſk in every Claule of 
that ſcat. and that the ſtatute was made onely for the Queene, and Cor her indic⸗ 
ments. Oblerve all the Clauſes, F irt, kraudulent conveyances are made vold, 
as againſt the Queene. Secondly, that ali convictions chall be certified into the 
Excheguer, to make pꝛoces loꝛ the Nucene. Thirdly, then kollowes the claufes 


that every convickton hereakter hall be in the Rings Wench, oz the Atise of 


Gaole delivery and not elfetohere. The meaning of which Claule is; That 
the Indictments for the Queene her ſelke thall be there, and not before Juſtices 
of peace, as by 23 Eliz. it muſt be; which was the reaſon ot the negative (not 


erlſewpere) And note that this clanfe did not give unto the Mueene any neto 


forme of con vic ion by ac ion of debt. 02 tnfozmation ko; ber felie alone, fo af- 
terwards the kat. 35 Eliz. wis made for that purpoſe. Then the fourth clauſe 
is, that every recafant before conviced generally, ſwall without any other Ins 
dickment, wohlch theives plainip, that all reſpected Indictinents, and convicttens 
thereupon, and fo 5, 6 & 7 clauſes, and laſtiy the elght clauſe which gives the 


new fozme ok conviction, by Indicment and Proclamation. Petther is it pꝛo⸗ 


bable, that the lawes that were ſharpened, and added from time thould purpole 
to ſhozten, oꝛ dimtnich the meanes of puniſhing the Recuſant; And the pꝛackice 


' “hath been al wayes againt tf. And Coke himſelke in that cafe confetieth fol. that 


the intoꝛmer map fae in the E ings Bench (ill, and that by force of the kat, 23. 


as he migbt before. Nob it is cleare, that tf a man at the making ol 28 had 
been convicted ol Recnfancy,bp any other meanes then by indiament, be had not 
been bound by that law to pap the 20 ſhillings a moneth from the convickion, 
and ik a man be now convicted in the kings Wench by indictment, oz otherbotſe, 
be cannot be pꝛoclatmed, noꝛ other wile his penalty run on, for it is not within 
the 8 Clauſe of that law or convicion by Proclamation. oh 


Materer verſus Freeman. 
* ; Mic. 15 Jac. Rot. 1941. 
N of the Cale againſt Freeman, ard declared, 


Midd. 
Action upon 


that the defendant had ſued out at Weſtm. a Fieri fac. upon a fudge: che cafe for 
ment, given againſt him for the dekendant, foz a treſpaſſe in Oxfordthire, in the double ececu- 


who did thereupon levy the money ok other goods of the plaintike and pad it 


fo a legal ſult, by the party intereſſed him elke, though the cauſe of action were 
kalle, and fo knowne to the party himſelte, and cited to his purpoſe 2 R. 3.9.5 E.. 
126. & 21 E.. 2 2. Chibborn argued fo the contrarp & cited Gerard & Dickenfon 


Coll. 4. chat it is Acttonable te J pꝛetend a tiflets another mans land though it be 
‘toy mp ſelke, it A knobo it certainely to be falſe alſo he cited M. 43. & 44. BIIZ. Bray 


verlus 


Aings Wench ko the Sheritkes of Orfordſhire, wbo by vertue thereof tooke goods ion ſuec. 
ok the plaintile, to the value of the damage and fo made his returne, and that the b 
dsdods remained in bis hands pro defectu emptoris, and that the defendant weil 
knowing this (to the intent fo ver and double charge him) alterwards did ſue 


dbut another Fieri fac. to the fame Sher tite, and delivered it to him to be executed. aa 1705 
1 8 

over to the defendant, whereby the note plainfife was double charged, Where men, 5 

upon the defendant pleaded not guilty, and it was kound agatnſt him. 5 


Now Harris moved in arreſt of judgement that the action would not lye, being 


without any 


_ farther pro- Hee Speake bꝛougbt an action of debt of 523 pounds, 17 ‘thilliags aga 


20 Speake verl.2 : A a 2 
5 Rechardss me 


But Quere. vetfus Partrige in Ble Roy Action | upon n the cafe, for ſuing in the tte i 
for Modie Court fox Tythes, againſt a compofition made bp himſelke. Andaltke M. 4 Jac. 
bing edel, ip the Lady Waterhoufe, Agia Moodie fo: afatt in the fpirttaell Court fo2 
ae fortithes kythes ok trees not Tpthable. But note that Gerards Cale is not ofa foit in 
asa Farmor of Court, but of tole ſpeech and the other two Cates are of ſutts Coram: non Judice. 
the perlonage and lo no legal noz jut ſuits in effed. See 8 E. 4. the like in forme as Buckley 
et we ae nr, And Woods cafe, ff one bp Bill in the Starchamber, will chargeanother tit 
cuanen aca Piracte, oz felony, and both plaintife and defendant are punifyen by vd ante 


1 of law by Amerctament, as well for kalſe defence, as falle complaint. And by l 


was brought, reaſon, he that chonld defend a (ult unjuttlp againſt bis ee won 
whereupon he lubjen to an Acton ok the ale. Vide Refidunm infra, 5 


Demurred, and \ 5 


Court mif- 
1 eee aia fie Speake verſus Richards „„ 
and ſo it reſted „„ I 15 Jac. Rot. 1968. 15 f Ae 5 


rae 


Edward Richards, late high Sheriffe of the County of South-hampton, 
Midd declared that one Paramour and others were bound bp retognizance in Chs 
Bromnelow. tn 2000 pounds to the plaintife, and that after other procs and judgement 
Docht againſt 10 Julii 14 Jac. the plainttfe ſued a Levari fac, to the defendant returnable 15) 
a Sheriffe kor which was delivered 1 Aug. whereupon the Defendant leavied the ſum 
money take the Dap returned that be had levted the lame ſumme, Quos paratos h 
and not an. did not deltver it in Court, per quod &c. Whe defendant quoa 
(wered, nihil debet, whereupon the platntife took iffue, and as to 6 
. that after the ttatng of the wꝛit, and before the returne, fc 
pap unto the plainttfe the fame ſumme, wherenpon the platntt 
tance the fame day reciting that be had received tt did acgutt bt 
on the platnttfe demurred in law. 
The firſt queſl ion in this cale was, Tbetber thea 
2 becaufe there was no contract betweene the plaintife and the Sbert fi 
foas refolved by the Court that tt wonld lye; foz though t ere were 
contract, pet there was a kinde of contract in law, fo it is ex quaſi 17 
And therefoze upon damages recovered in an action of treſpaſle the pla intitt 
have an action of debt; and by the lame teafon when the money is levi 
the Shberttke fo as tbe action ceafeth agatnf the defendant, the lan 
- ipfo facto by law transferred to the Sheritke having both th 
make it a debt, as before, and the le vy to make bim anſwerable Re 
oft H 7. ofa Tally delivered to the cuſtomer, as ſoone as money 
his hands he ts made a debtoz. Quere ik an action of debt, may not be 
the eretutoꝛ as a principal debtoꝛ declaring of a Devaltavit bp bim Debt lypes 
by Corporations for the penalties forfetted upon their lawes, ſo fora merci 2 nents 
in the Court Warons ſo 11 H. 7. 14. fog 3 pound forfettare, upo nac a 
fo2 pound breach, & 34 H. 6. 36. & 9 E. 4. so, At ts bolden that | u 95 fay 
lepies by the Sbertfte edn upon tecozd the Court may awards a Ditring 
his owwne, fee Mich. 8 H. 8. e That O. 55 the Exchegt 
makes the Sberiffe debtor to the king, and the debtoz bimſelte deb 
Sheriffe. And though an acton ok account toil ye pꝛoperly in this cz 
fame cafe will many times beare both actions, though the monep be ö 
per auter mains 02 the like. But then the action of account is neteſſary, tober 
the fir reteipt ab inicio was directed to a Perchandtzing wylch makes uncer⸗ 
tainty of the neate rematn till account fintched, oz Where a man is charged as 
Bayliffe of a Panoꝛ oꝛ the like, thereupon the certainty ol bis receipt appenres 
not till account, pet even in the cafe of Perchandizing an action of debt will ive 
for the famme received before the Merchandize, ven and affer the Perchandtz ze floß 
fo much as be bath not lo tmployed; and therefore ik J deliver an roo pound 


{ 


fo one fo bup cattell, and ff be beſtow 50 pound ok it in cattell, and 3 an 4 
. action 
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Ringswell. 


5 action ok debt fo2 all, J call be barred in that ackton fo2 the money beſtowed and 


charges ac. but fo2 the reſt J Wall recover. 


Another potnt was urged fo2 the plaintife, that the defendants plea fo the. 
308, lib nihil debec was naught, becaule it was direaly contrary to his retarne of 
recoꝛd; but that was anf wered that fince they babe not relyed upon the plz 


Eftoppell re- 
quires a Relier. 


but taken ive, that could give him no advantage. 


A third point was urged for the plainttte, that ſince the Defendant bp bis rez 
turne made 15 Mich. had charged bimfelfe with the whole money paratos then 
to be deltvered te the e hecannot now fap that it was patd and acquitted 


before. 


Alko before the returne of the writ, be was not nebfor fo the platnttfe, and Releaſe tothe 
therefore areleate to him was vold, ſo upon indiament by conſpiratp reteale bes Sheriffe by the 
fore arquitall will be void. But this the Court adjndged toz the defendant, plaintife after 


koꝛ as foone as the money was received by the Sheritke he was pꝛelently debtor be debt levied 


isgocd. 


to the plainttfe, and releaſeable, and ſince he bath by his demurrer confeffen his 
-acquittance, the Court can never give judgement fo2 bim upon pretence of 
this ettoppell. 

But now A move a quettion, ik a Sberiffe having a fieri facias oz capias ad 
fatistaciendum pap the platnttfe bis monep of bis owne, whether he map now 


* tebp the Bene? of the defendant alter. 


Crankey verſus Kingswell, Reeplevint 
Paſc. 15 es Rot. 710. Southampton. 


Brownelow. 


Chey brought a Replevin againſt Kingſwell fo2 taking bis Colo at Lifl. Rent ſervice 
in quodam loco, &c. the Defendant avowed becanfe that place (inter alia) kaufe the 


was holden of bim as of his Mano; of Lif. by 20 thillings rent at Mich. and dap of Pay 


no upon 


our Happ day and becauſe ten ſhillings was behind at our Lapp An. 14. be di- the land, yet 


firatned, the plainttke making pimfelfe tenant to the land, pleads that the fame the Lord may 


Tad was before lun. let, and fo continued, at. upon part of he land fo ditraine with, 
‘holden and offered to pap the rent fo the defendant, but neither be nox any body Jean 


d. 
foz him was there to recetve tt, and that it was never after demanded ok him. ee 


The defendant replies. that after the fame feaft and before the viftrette be did 


demand the rent at apart of * land fo holden, and that becauſe ft was not bald, 


he diftraines. 
WMhereupon the plaintite demurted in law and judgement was given for 


tie Abowant. Foz it is cleare firtt that the rent rematnes due Fill, and the rent 


a 


8 9 . ee rg 


is not a duty Perfonall, as is an Homage which mut be demanded of the per: 
fon. Bile, the tender is not mater tall in this cafe, becauſe the demand mutt 
pPꝛoceed, and the ine muſt be taken upon that; fo2, tk there be no demand there 


tan be no damage required. 
Now the dickreſte is both a demand and a diſtrelle, and tf the Tenant be there & 


offer the rent, be map not diſkraine, and therefore, the rent being due, and the 
land anfwerable, be map demand tt when be will at the land. But tobere a pee 
_ nalfp oz reentry is jopned to the thing, there pou cannot take advantage of the 


patne 02 foꝛtetture, without a demand at the very time prefixt. And the mil⸗ 


chiefe were great, for by this conteipt if the L oꝛd did not demand his rent at the 
8 very day, he ſbould never diſkratne after, without an acuall demand of the perfor 
ol his tenant. But ifthe tenant tender his rent at the day, oꝛ after to the perſon 


* ok bis WLo2d, and be refafe it, J amofopinion, that be Mall not after diſtratne 


: 3 Without a demand of the perfon of bis Tenant, but the cafe ofa rent feck 


Maunds tafe Coke lib. 7,29. differs, for there it the rent be not Demanded at 
the day it mot after be demanded of the perfor, foz there is no remedy foz that 
be an Atise, ow a diſſetſoꝛ, a man cannot be, noꝛ damages laid e bim 
e kault. 


\ 


U 


Browne 
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: 7 Dunnery. & : 5 


Browne ver ſus Dunnery. 
Trin. 15 Jac. Rot. 


Waller, Bane olaintife againtt Dunnery, fo2 taking his Colnes, irt Sadie 15 
N ac at old dudbury, the defendant makes cogntzance as Waplitfe to Mar 
wich edifteelte Waller Adminiſtratrix of Robert Waller and ſhewes that one Warner 
filegitime peta- ſe led of the land, and granted a rent ok 6. pound ont of it fo the fame 
aur requires Waller amd Margaret foz the life of Margaret papakle af Michaelma: 
au a@uall de- Il app Dap, o2 within ten Dapes after. And further granted that ie the rent! 
manch be behind bp the ſpate of 1o days after any of the leaſts ext{ten, legitime 
that then be ſhould forfeit ro. by way ol patie, Et quod tunc & toties, ne 
be lawfull fo: Waller and bis toife, fo diftraine and detaine untill the lad rent 
and paine ſhould be ſattsfied. But then chewes that 54. pound, loz i 
peares in the like of Robert Waller, ended at the lea of Saint 
deere unpaid, and that therefore be diſkrained for them, bein 
plaintile denyed the fetfin of Warner, which was found fo2 fbi 
Now in arrekk of judgement it was excepted, that the ren 

life of Waller, did not me to ber, as Adminiteratetr, bnt 
right. 9 


Replevin. 


wlthin the ſtat of 32H. 8. to diſtraine fo2 arrerages after 1 
Wut 2 gave another anſ wer, that fince it appeares, that ſhe m tab 
ber owne right, and not as Adminttkratrix, the cogntzante K igh 
as ber Baylile, and the reſt lurpluſage and vold. 
Another exception was, that the nine peares rent could not 
mas, becauſe of the 10, dapes giben. Bot that was et 
red, that the one rent ae behind at the kim diſtre 
; after. 5 
Demand ee Wut the great eaten was, that it 
paine, when it manded vefore fhe diſkreſſe (as they fap it onght to be bp th 
tall be. MW hereupon thele things mat be agreed clearely, that the clan 
; no ofbertvile to be extended, then as the grantoꝛ gives tf, and 
Claute were tf the rent be behind, being demanded at another 
land, 02 of his perſon, then he map diſtratne clearely, then he to 
withont ſuch a demand made fürſt, for there the demand is othe 15 
requires. Wut where fhe Clauſe is no moze, but ik the rent be h 
~ lainfallp demanded, then he may diſtratne, it is no mere then the 
and therekoꝛe the diſtrelle implying a demand, and diſtrelle; one! 
yy operation of law, fatisties it. And fo here it was adjudge for 
ut fhe would have diſtrained for the patne, he mutt babe mai 
actually of the rent af the end of the 10. days, for then that gretw due 
‘of opinten, that be matt babe mabe another demand of the patne ft 
‘fox the diſtreſſe will ſerve ko Demand of that) wich muſt be after tha rolwn 
due, which is not till the ro. days be incurred, fo that is not till the ele nt 
in the end of which day J bold be muſt demand it, for the whole dap | en k 
* the paver withant fraction, and though the clauſe of diſtrelle be not ſeberall on 
fo2 the rent, another for tbe paine, but as it were joynt for both, fo as Lie 
faken, there could be no diſtreſle for the rent except there were al 
keited and diſtreſſe for both, yet the law will dtolde theut, a l 
demands according to tholr 8 


gurpluſage in 


plea. 


\ 
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Young. » Powell, Mortimer. Paris. 


ges Verlns Young. Debr: 


Man broughe an Acton of Debt againſt Young late Sher iffe of Barkſhire Efcape out of 
upon a judgement of thzeeſcoze pound recovered sgainſt one Goughe, execution for 
whereupon he was taken in executton by Capias ut la gatum, within the peare, and e 
efcaped. Phe defendant pleaded nul tiel Record of the Recovery, the plainttle e 
demurred, concetving that be Mould pleade nihil debet. But judgement was te / Record, 
given for the Defendant, Foz the dekendant map in Debt ape an eſcape plead 


nul tiel Recoyv. 


Parkhurft Verſus Powell. ae Cafe 
; Mich. 15 Jac. Rot. 


pasion bꝛougbt an action of the cate againſk powell tate Sberitfe of Den- Mid 
bighthire, and declared that where he bad Recovered againſt one Richard Execution of 
Owen in the Common Pleas foztp pound debt, ec. and Owen was outlawed, divers Coun- 
That the platnttfe delivered a Cap. utlagatum againg him to the defendant then ts to lay 
Sberiffe, and that he baving bin in bis prefence would not arrest bim, being ions. 
required, and returned the wꝛit Non eſt inventus. Upon titae not guilty, it was 


found agoinſt the defendant. And it was moved in arreſt, that this Acton 


Mould not have been laid in Middle ſex, becauſe the fanlt which was the not arreit⸗ 
ing him was in Denbighſhire, pet judgement was given foz the plaintife foz 
the kalſe returne which is in the Court in Middleſex was alfoa wzong; fo the 
plaintike bath his Chopce. 


Michell 77 1 5 
. Mich. 15 Jac. Rot. 727. 


Ichell bꝛougbt a Keplebin againſk Mortimer, and {flue was faken ubetber Preſcription 


done John Michel band all thoſe whoſe eſtate, c. had uſed to babe common millud. 
op all thet beaſts levant and couchant upon a meflnage, 200 acres of land, 50 of 
meadow, and 50 of paſture in foure townes, fhe Jurp finde that the fata Michell 


was feifed of the fame boule, land, meado w, and paſture in the fame foure fotones; 


but that he bad his Common as belong ing only to the meſſuage and 200 acres ot 


land, 20 ot meadow, and 20 of patkure in two of the folunes, and not to the reit, 


foberenpon ae was are agatnt be plaintife as nel in = pe- 


Ke fortption, 


6 Parry Verſus Paris. Information. : 
1 Pac. 15 Jac. Rot. 1781. i 


i pee inkozmed againſt Paris fo; non · relidente, the dekendant pleaded anotber 


information in the Exchequer exhibited there 28 Aprill. Anno 14. for the 
fame abfence, upon {fue Nul tiel Retozd, it appeared that {he Inkozmation in reli 


the Erchequer was erbihited 29 Aprilis in the fame peare, and was for the 
matter right, Uhereupon judgement was given fo2 the defendant. 


ee 3 f e Ae . 8 Welby 
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Bayle. The ren⸗ 
dring of the 
body y muſt be 
of record, and 
how it matt 
be done. 


nem manucaptorum & poſtea, becauſe be was not pꝛaped in exetutton bp t p 


pPzꝛeſently mutt not be Difcharged,becanfe the time of bꝛinging bim 


the party map have time ko; bis election. But then when he ts tom 
plm, and ſo to enter his Acceptance, oz tefafall of Reco. But tht 


nonnt ing 02 a releaũng of bis own Ac of erecation, When be hall f 


Corporations 
~ have power to 
make lawes, . 


and the validity 


of them. 


Patents did oꝛdatne for ber, her beires and ſucceſſozs, that none Mould e 


ol retozd, muſt be tt felfe of recozd, and therefore ought to be concinde 


unko, by * Gardians and re of weavers. 1 then abe the at of 19 


Melly verl? Noris vert 
Canning. 9 Staps. 


Welby Verſus Canning. 5 Scire fac. a 
Mich. 15 Jac. Rot. 2167. bad 


V Elby brought a Scire fac. againſt Canning upon a recosnisance of batle a 
Vi fix hundꝛed & ſixty pounds ko one Davenanr,and thewes that be had . 
4 Judgement, Mich. 4 Jac again Davenant, and that be did neither render g bo. 
dy no2 fattifie his debt. The Defendant pleaded that after the jodgement {cil.2 
Jan. Anno 4.Davenant came into Court and rendꝛed his body to the paifor 10 t 
Fleet in execution and in diſcharge of bis batle, and that the plainttle did gefafe 
to take him in erecutton, and the plaintife denied the peelding of bts body 
und ſo a tue. But it was refolved bp the Court that this was ill pleaded, for the 
peelding of his body being an ac in Court, and in difcharge of his batle a tis 


patet per record, and that the other plea would have been Nul ciel recor 
indeed in this cafe there was no recoꝛd entered of it, and yet it was pz 
the cath of Cal wick the Attozney, and another in open Court that D 
came in for that and other canfes, and was committed to the Fleet and 
at large, And in this cale divers pꝛelidents were ſhewed for the manne 
entry upon the peelding of the body upon the balle, ſcil. P. 12 H. 8 Rot. 
P. 29 Eliz. & Tr. 20 Eliz, Rot. 12 5. between Young and Thomfon in exone 


he was dilcharged. Et P. 6 Jac. Rot. 105. ſuch a peelding of the body was entred 
in exonerationem manucaptorum. Ss the true forme is, that the entr 
ok record of fhe peelding in dilcharge of the batle. But then ik the plaintite 
Attorney be pꝛelent, be mull make bis election to take bim in execution 
rekuſe him, whereo entry alfo is to be made. But (ik he be abſen 


for they receive him, ik he be bzought in at any time before the f 
the Waile, oz upon the returne ok it, and therekoze he muſt be com 


the ule is by rule of Court fo call in the party, 02 his Attozney to take oz 
judtetall wap, for ik the plaintite, and the Attozney be both de: 
like tale, there muſt be a meanes by retoꝛd to inkoꝛce an an wer: wh 
mull be bp Scire fac. to the platnttfe o2 his exerntozs, to anftver 

habe him in executton oꝛ not. And Jam of opinion that though 
thus to take the Defendant thus in execution upon his peelding, 8 
upon Recoꝛd, pet he mapatter take him by Capias ad ſatisſaciendum 
à fozbearing for the time to receive him upon his olon offer, for it 


the principall Cale J ended between the parttes arbitrably, and gabe u. 
Welby 20 pound from Canning the baile, and left bim nepertbeleſe 
remedp againſt W bye tee 5 aden agement eine 
ae ö j 


be eee verſus Shae: 5 

Paſ. 14 Jac. Rot. 907. 
-Orris and Tr ffell Gardtans,and the Fellotohtp of the weab 
brought an Action of debt of fibe pound againſk Scaps,¢ decla 
Elizabeth incoꝛ poꝛated them an. 44 by that name, and gave them pom 
lawes rationi confonas, and not contrary to the lawes ¢ ftatates of tbe} Re 
witha Pꝛoviſo to the ſame effect ; and that the Queene by the fame | 


the trade of weaving within the laid Cowne except be were fir adm 


* 


— Noris verſ.⸗ 
Staps. 8 
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and then that two Pardians and the greater part ok the ſellov ſhip of Wen⸗ 
vers did make an ordinance ; that no perſon ſhould uſe the ſaid Art of weaving 
within the fatd Towne, ercept he had been an Appꝛentice to the Art within the 
latd Co wne, and had uled it there bp the {pace of five peares before the Oꝛdinance, 

oz were admitted by the Gardlans and kellolochtp, upon tbe paine of 20. ſhillings 

à Moneth. And then ſhewes the Allowance of the fame Drdinance according to 
the law of 19 H. 7. and tbat one of the Gardtans gave notice of it to the defen= 


dant, and then theives that the defendant had nfed the Art at. there by the ſpace 


of fide Moneths after, whereas he had not been an apprentice there, noz afer 
the lame Art there fibe peares before the ozdinante, noz was admitted a. a- 
gialntt the fatd ordinance and the Nueenes letters Patents ec. The dekendant 
pleades nihil debet, and it was found fo2 the platntifes. and pet judgement 


was given againſt them quod nihil ca piant per bre. The reaſon ue the judge⸗ 


ment, were groſle faults in the declaratton. 
The firs, that it did not appeare that the Corporation did confit oF two Gar⸗ 
dtaus, for there was no moze declared, but that they were incoꝛpoꝛated by the 
name ot Gardians ec. which may be moze then two, and they had omitted the 
-¢lanfe whereby the number was appointed. J am ok opinion that they needed 
not fo ſhew how they were incorporated, for fhe name argues a Cozporation, 
as the like of Cities, and the plea nihil 5 (oz the like) rauires proofe 

ok it. 

But the tor kault is in the law ft felte, koz it exclades all Appzenkices, 
brought up in the Towne it felfe, after the ozdinance made, which ts abſurd. 
Pow A amokopiaton, that though power to make lawes, is given by ſpetiall 


Clauſe in all in incozpozattons, pet it is needlofle ; Foz A hold it to be included 


by law, in the herp Act of incozpoꝛating, as is alſo the power to ſue, to purchaſe, 
and the like; Fos, às reaſon is given to the naturall body forthe governing of 
tit, ſo the bode Corporate muſt habe lawes as a politique reaſon to governe it, but 
a thofe lawes muſt ever be fabject to the generall law of the Realme as luboz⸗ 
dinate to tt, And therefore though there be no Pꝛoviſo fo2 that pur poſe the law 
ſupplies it. And te the hing in his letters Patents of incozpoꝛation doe make 
-ordinances himſelfe, as here it was (as afozelatd ) pet they are alfo fabjed to 
the fame Rule of law. 
But the Queſtion which was chiefely intended is indeed great. Tbether a 
new Corporation, babing no pꝛeſcriptton to appropriate and exclude ethers, can 
make a law to exclude all perſons fo ule an Art 02 trade in their Towne, where⸗ 
unto they were not Apprentices within the fame Towne, though they ler ved 
their Apprentice hoods to it elle where. 
Aherein the Nueion is bet weene the particular pꝛiviledges of Townes and 
the generall liberties of the people, whtch is fit to receive a Determination, Foz 


it runs throng the Realme. Wut this point was not ſpoken to at the Bench, 


te as not neceflacy buf ve‘erhen till anp other action Mould require it. 
: Ohler ve theſe degrees in the conſideratton of this cafe. 
Fetrtt, the common law did not foꝛbid any man foerercife any trade, were he 
ee trained 02 not trained to it, oꝛ to exerciſe more trates then one. But if any man 
pꝛokeſling a publique trade, would performe it falfelp, 07 tnfafictentlp, be were 
anlwerable. 
Sccondly, tat the lam ag tt now Kands, kozbids no man to uſe any trade 


pꝛivately, as to be a Tapler in my houſe, o2 the like, for that is not a trade, but 


a Service, that is at mine owne perill, be it ill oz well done. 
g Whtroly, that the laty (es it now ſtands) foʒbids no man to exerciſe a trade 
5 publiguelp, that bath been an Apprentice to it whereſdever. See the cafe of the 
Taploz of Ipfwich Co. lib. 11. 53. The fimple incozpozating of a Towne 
i doth not drake: by conlequence a pecultar trading to that CWowne with an er⸗ 
n of Foꝛratners; fo then tt mu be the fpeciall law 02 eee that 
mat woꝛke this effec. 
Se of that re things e in this and the like aks bet Societies, 
E 2 Companies 
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Admiralty, 


Vide fupra. 1 


Agatne, tobetber luch a law may bind Strangers to the lato W eat, . 3 
Againe, what notice is regutſtte, either to the free o2 to rangers; And o ß 


; Don Alonſo ver Palmer vert. 
Cornero. Pope. 


Companies oꝛ Colledges of men map make by lawes; wherein not onely Corpor 
ations made by Patents, oꝛ pꝛeſcription, but all the Barichioners, o Townſmen 
ok one Parich oz Towne, map make ſome; Foz they are bp Common law, 
(as it were) incozpozate fo2 ſome neceſlities both common and peculiar to that 
dilk ind body, as fox repair ing their Church, oz the like. Alſo the tenants of one 
Manor may for their Common oꝛ the like make by-lawes. Put whether ik there 
be a L oʒd and Court whereunto it belongs, that may be done, but in a Court, 
and by conſent of all the Tenants, and with conſent of the l. oꝛd. and by pꝛeſcripd ⸗ 
tton, and what paines map be fet, and by whom to be levied, and to what ule, is 
conſiderable. i 5 i 5 h 


within the pꝛecinct. 


A ee 


theſe ſeverall points, fee theſe books 44 E. 3. 19. 8 E. 2 F. Aſſiſe 413.21 E. 4. 54. 

11 H. 7. 1 3. & 21 H. 7. 40. & 21 H. 7. 20. ee 
Jefferies cafe Co. lib. 5 fo. 66. the Tayloꝛs of Ipfwich cafe Cos lib, 11 fol. 53. 

Darcyes cafe called the cafe of Ponopoltes. Co, lib. 11, fo. 84. and in that cafe 

Davenants cafe cited; and the Chamberlaine of Londons tate. Co. lib. 5 fo. 26. 


Don AlonfoVerfus Comer. 
i Mic. 9 Jac. ö 


On Alonſo de Valaſco Embaſfadoz, fo; the Ring of Spaine Itbelled in the 
Admtirall Court, againſt one Cornero (naming no other defendant) de- 
clar ing that Cornero being a ſubjedt to the Ring of Spaine, had committed divers 
Crimes agatnt the Ling, for which all his goods were Confiſcated, and that e 
was come into England, and had brought with bim 3000 pound walgbt of Tobac⸗ 
co, fo the value of 800 pound, ‘ . e <i 
And pꝛaped attachment ot the goods in the bands bd (leabingafpace 
‘for Pames) and after attached them in the bands of Hir John Watts. Harris 
moved for a Pꝛohtbitton loz Watts who had bought the Tobacco of Cornero 
foz Soo. pound. ees See 4 kM ee 
The Judges laid that they would not let the Cmballado2 from pꝛoſecuting bis 
Maſters ſubject. But for the goods, if an ſubject of a fozraigne Prince, wing 


goods into the kingdome, though they were Confiſcate before, the property of “4 ! 
them thall not here be quetttoned but at the common law. And though Watts 
were not named in the libell, pet he isa party grieved by that ondue (aif, and 


thergeoꝛe pꝛohibition was granted. The like probibition was granted Hil.o Jac, 1 


upon the like ltbell by Don Pedro de Sunega Embadlados fo: Spaine, a 4 
é Palmer vert. Pope. fe i 1 e a. im 


AT Ich, 9 Jac. Palmer. libellen againſt Pope foz that it was aguoen between B | 
them ſuper alcum mare, that Pope thoulacarrp certain ſugars, and that tbe; 
agreement was after put in wziting in the Poꝛt ol Gado in the coaſt ot Barbary x 
and ſhewes that Pope faffered the lugars to bee ſpoyled ſuper altum mare bp 
ſalt Water. ; a ‘ } r { 0 ‘fal 9 04 ae ‘ 
Houghton Serjeant ſuggeſted that the Charter party was made in the Port = 
of Gado, upon the Continent of Batbary, whereupon the Court reſolped that a 
pꝛohibition lay, becauſe the oꝛig inall contrac though it were made at fea, pet was 


Court, becauſe that and the Common M aw mutt prevaile agatnſt other G 
and Lawes; and theſe tales were cited for the Bings Court, in cales thats 
ſeeme fo3 the Admiral 48 E, 3.2. 10 H. 7 & Fitz. N. 118. et ed 


* 


3750 Abignye verl. Counteffe of Exeter verl. @ a : 
Clifton. Lady ‘Roffe. | 


And it is a generall rule for Merchants, C mbaſladoꝛs, and the like, who make 
bils, accounts, and other things in fozraigne parts, And koz the jarildiaton of 
the Admtraltp, fee tempore E. 1 Fitz@Avoury, 192. 8 E. 2. Stamford 45 E. 3. 
7 R. 2. title treſpaſſe Statham 5 H. 6. 2 H. 4, 6 H. 6. and where the fate fatih 
ad primos pontes, that is to be underſtood of death og maine (as the ſtatute thithy 
not foz actions. HESS 

And the lame Terme Audly hada Pꝛohtbitton verſus Jennings, who had in bis 
Itbell laid his contrad apud Malaga infra diſtrictas Maris vocat. The tkraights of 
Gibralter infra jurifdi@tionem maritimam, becauſe it appeared that the contract 

was made in the Aland of Malaga, and then the adding infra juriſdictionem maxiti⸗ 
mam is vaine. sie reared sence (oar gap 

Note that ever libell in the Pomiraltp doth and mutk lay the cauſe of fut ſuper 
altum mare, inbich argues that that is a neteſlarp point; foz, the jurildiaton 
there groweth not from the cauſe as of tythes and teſlaments in the Spiritual 
Court, but from the place. And therefore J am of opinton that it a contrac were 
made in truth at Bea, and a ſuit upon that in the Admirals Court, and there 
the contract is laid generally withont faping ſuper altum mare, the pꝛohibition 
will ipe; for, the libell muſt warrant the ſuit in it ſelfe, thongh yon map on the 
tontrarp part, ſurmiſe that the contract was made at land againtt the libell that 

lapes it on the fea. And J hold it allo not faftictent fo; the libell to lap it infra 
Jur. mar. generally, but tt mutt be fo latd as it map appeare to the Rings Court 
to be fo indeed. N : i 


: Abigme Verſus Clifton == Chancery} 
SP the cate between the 020 Abignye plaintife, and fhe Loꝛd Clifton defer Roy his Gere 
dant in the Chancery, concerning a promife ſuppoſed bp the plaintite to be made tic. 
to him of aſſurance of lands upon the marriage of his Lady being daughter and 8 
beire apparant to tbe 102d Clifton, and his Lady: The Ring by his letters un⸗ 
der his ſignet Manuall certified to the late tod Chanceller, and alſo to this the 
manner and ſubſtance of the promife as it was made fo his Majeſty: in regard 
tobercof bis Majeſty gave to the ord Abignye 18000 pounds in lie of 1c 
per annum in land whtch he had pꝛomiſed, which certificate was allowed upon 
the hear ing fo2 a pꝛoofe withont exception fo2 ſo much. d 22 510 


Counteſſe of Exeter Verſus Lach Roffe. 
, Ge contra. : 


2 the caſe between the Counteffe of Exeter and the Lady Roſſe, there was an Scandal, 
intention to have had the cauſe heard at Counſell Table. But the Thiele 
AJauttice and J being called to the queſtion before the i ing, delibered our opinion, 
that ſince it was a cauſe in his nature fit fo; the Starrechamber being a Court 
ef Juſktce; and that Hir Thomas Lake on the bebalfe of the Wady Roſſe deſired 
that courſe, it was not agreeable to law, to examine it at the Councell Table 
where it could not be determined, and where pet thofe voluntary examinations 
might inſtruct and pꝛejudicate the wilneſſes and proofes after to be taken legally, 
and clearely, it would make the witneſſes on either part known and the conſe⸗ 
gquence of that would be that all the witnelles would be parties in their croſſe 
faite. Pet we agreed, (becauſe the Bing and the parties were fo content) that 
it it were his Ma ſeſttes pleaſure to appoint bis learned Counſell fo examt 
ſecretliy what bis Highneſſe ſhonld thinke fit, and make it knetore only to bim- 
elfe to uſe as his wildome ſhould find cauſe for ſome ſpeciall purpoſe, it might 
well be done, eſpeciallp the perſons being of honour, and the matter of a mos 
ſcandalous nature. And it was therefore agreed that either partie ſhould be ruled 
by tbe things rule who ſhauld be made defendants, And to all this Sir Edward 
Coke being pꝛeſent, did agree. ö 


* 


p | 8 Lora 


~ 


: Cale. 4 Lehre. wie | 3 


Lord e gelt deen ee aa 
e late Lend Cbantelloz prefented fo the Benefice of Stabridge being of 95 

the value ok come to the n ing bp a laps, being the inheritance o the 
Carle of Caflebaven, and the Clerke was inſtttuted and inducted; wherenpon, : 
1 a obtained a new pꝛeſentation from the ting, who required the opinlon 
Lord Chan- of tbe Chiele Juſtice, Chiete Baron, and my ſelle upon it. And we certified tf * 
cellors Freſen. the firſt Clerk being induced could not be removed by law, ko; the pꝛelentatſon ss 
benefice above Under the great Seale and by the King in lato being in his name, and there te ns 
value. difference in the forme when it is fo2 the Bing oꝛ fo2 the Chancelloz, fabing : 
for the moſt part the one is mandantes, and the other is rogantes. The conte a 

on ok which woꝛzds is of no moment. But tf the prefentation it felfe~ under the a 
great Seale had rectted that the Wenefice had been under the value of 20 1 WE 
in tobtch the Chancelloz was (as tf was ſaid) abuſed bp a falfe note bron 
fromthe office of firth frutts, it bad been vold, for the deceipt appearing t 
retoꝛd. (And therefore it were not amiſſe, that tlauſe were inſerted in the Chan⸗ 
cellors pecultars) oz it the Clerk had not ois — 20 Ang might: habe 

: bedenken tt. 38 E.. 12 ie 15 cale. ns ny a 


Hue and Laie he, ean 21 

Office of the Jor Hare and Nicholas Hare bis ſonne having a joynt Patent J 
Jlerke of be Lthe Court of Mards with an expꝛelle pꝛoviſſon that it one of the 
W | q tbat the other thonlo enjep the Whole non obitante the Kalute. Joh 

but to ene NOW dead, Str Stephen Leifure moved the Bing that be might de 

with a Non tent to Nicholas the fur viboz, upon opinton that by the words or the 

ohſtante. (viz, that there ſhould be two Clerks to be named by his Highneſle fo l 

; 8 okt the ſatd Court) This was referred by his Pajeſty to Wifcount 

my felfe; and Sir James Lea Attoꝛnep of the Court, and we cert as 
(having heard the Counſell and feen the the former grants, ever fince the ere 

ok the fato Court) that the k ing could not make fuch a new grant = iv 

bp law, for ſinte the gift of the Office was meerly in the Bing, a | 

meerly miniſter iall, the King was not bound to the number, but 15 

non obſtante diſpence with tt, as be might give alnage without the no 

of the Trealurer, name Sberikkes without Judges, Commiſlioner 

. Courts Without the Chancello: : But the Auditozs place being 
ö Af pointed to be two, cannot be lee, betauſe the ſub ject bath inte 

ture tobich mut be committed neither to moze no leſſe then 

i creation hath ettablithen ; And the patents of the Clerks babe al 

d to ane alone at the firtt, others 9 9 and fo en jones. 


oe Earle of Sine ete Cafe. 


Grat orlt. “We Carle of 1 8 had obtained agrant of tbe licence of wines 
\cence of wines 1 and took it in the name of Sir John Daccombe, in truſt fo2 bim. N 6 
forfeites by fe · the Ring willed the Chiete Joltce and me to call the Judges, and fo git 
lony, Whether it were forfeifed bp his Attainder of Felony, which we it 
ed una voce, that tt was forfetted, and alter ssa An fo in 


2 
a 
Oo 
ts 
. 


iug him foran Almes Boule and certaine good wozkes that be had done, all 


2 


a epaltense, and bzeach of the peace. 


Bueno EE Flicks 2 Coksvehe 205 
Wine. Cafe. 4 Darfon. 6 


Prices of Mine. 
The 24 of Dec. 16. Jac. 


i, ee Low Chanceltor, Low Prtbie Seale, the Chiefe Juice and imp ſelke, wines: the 

met at Yorke boule, fo fet prices of M ine, to be fold both in groſle and bp ſtat. for fering 

retaile, either bp Merchants oz UMintners. of prices of * 
Fos our potver, of (etting prtces in grolte, there was no doubt, fo2 by the Win. 

kat. 28 H.8. Raft. Tit. Mines, weare Authoꝛiſed, and that is in force. But for the 

retaile, it was que ſtionedʒ foꝛ there Was one ſtatute made for that purpoſe 34 H. 8. 

which was temporary and dilcontinued, but there was allo a ſtatute made 37 H. 8. 

‘reciting the former fratute of 34 H. 8. but making alfo an expꝛeſſe Act of it felfe, 

for the fetting of prices, #9 well for retaile as in groſle by the ſald Officers, 

which at that time was not made temporary, as 34 H. 8. but by conſequence was 

in it lelke at the fürſt perpetuall, pet in the end of that Ac, it is ſaid in Raltalls 

Abridgement that bp the Stat. 5 E. G. it was continued together with 34 H. 8. till 

the end of the next Parliament, and then difcontinued: Mote tt is true that 5 E. 6. 

bath fach a continuance which as fo 34 H. 8. is effecuall, but as to the 37 H. 8. 

(which was before perpetuall) it is tole. either can an Aicmative continuance 

ofa ftatute perpetual wozke an Abꝛogatton of fhe ſtatute. 
But then the penalty menttoned in the fat, 37 H. 8. is referred to that of 

28 H. 8. which was onely koꝛty chillings, upon the pꝛiſes ol ine fold at the 


price limited. Foz that ſtatute meddles onelp with the ſales in grote, fo this fat. 


37 H. 8. hath no certa ine penalty for the e fale by ete but that fands 
upon a 5 contempt, J ö : 
‘ Bc Cae JJ 15 <P Statchamber 
FFV 
Libell ivonitall 


> Re ſent a letter clofe und lea led up to Str Baptiſt Hicks,tobteb was fo dell. andby privy 
‘dered to his hands containing manp defpiahffall (candals delivered ironice, Letters. 
as faping, Von will not play the Jewe nor the Hypocrite, and in that fort taunt⸗ 


fe 


which he charged him to doe for vaine glozy. WM hereupon Sir Baptiſt Hicks 

ſued him in the Starchamber. And now upon the bearing it was reſolbed, that 

though tt were not probed that the defendant had anp way publithen it, pet the re 
Court would bold plea of tf, and fo did, and fined the dekendant and fenfenced K 
him to weare papers and ko make his fabmitton fo Sir Baptiſt Hicks in Cheap- 
fide;pet an actton of the cafe wilt not lie in that cafe foz want of publication, but 

fhe hing and Commonwealth are intereſſed in it, betaule it is a Provocation to 


Cocks Verſus Darfon, 
Fill. 15 Jac. Rot. 519. 


Coe n an ‘ni of frefpatle of Trover and Contvertion of beanes d- Actions tou- 
galnck Darfon, and comming ko trial at the Atizes upon not gullty, becaule ching? uns- 


tiques lands 


tit was a (mall cauſe, the Judge took not the Jurp, but directed to move the Court, fall be in hie 


and fe it was, and the caſe was s that the lands toberenpon the Weanes grew, were owne name. 
a Lunatiques and Coppibold, and the V oꝛd had granted unto one, the Culkod 

ol the land by whoſe leave and aſſent the plainttfe did ſow the land. And 

Court was of opinion that the Auten was fo be bꝛonght in the name ok the 

E attoue ; for there was no intereſt gatned in his land bp thts Commitment, 

o not agree that the 202d bath power over the Lunatiques land with⸗ 

out a Cuſtom, for the imitatton ot the I; ings power ober Freeholds makes not 
tonſeqnente, foꝛ though J take the ſcatute fo be but an affirmante of the common 


7 ae of the 1 5 bet the collateral lnetdents of ettates, as Dolber. 


Wenaner ; x 


ee 


215 Bidwellverſ. 5 Smith & Vor? 
Catton. verſ. Stafford. 5 


Tenancy bp the Curteſte, warothips, and the like, are not without ee f 
Cuſtome. is 


Sat 1 a 
Bidwell Verſus Catton. „ Cate. 1 
H. 15 Jac. Rot. 1765. N 


A ſſum pſit in Idwell an Attozney, bꝛought an Aalon of. the Cale egainſt Catton 1 . 
confideration of Reve, and counted, that Whereas he bad in Michaelmas Terme 14 Ja j 
innate pꝛoſecuted an Attachment of prbiledge agaiſk Reve the Dettator AR efognable. n 
ring thar there e Hill. Terme, the teſtatoz knowing of it, in conſiderat ion that at his tequeſt, the 
was caule of pläintike would fazbeare fo pꝛoſecute the lad wait any further againt f fa 
fuit. Aetkator,the Telkatoz did promite to pap him fittp pound, and then aberte 3, €C. 
And after a verdict it was excepted in arrest of judgement. | 


I. Firſt, that it was not alleged, that the plaintite bad ang ut Caule of 0 1% 
25 Setondlp, that this Acton till remaines. ee 
3. Thirdle, that this kind of Acton would no! not dye acting an executor, be 


it is not in nk nature of a debt. 
Wut the Court nevertheleſſe gave judgement; Fo ‘fee Tuite are a 
Judgement 1. ¢ on cantelefie, and the pzomiſe argues Cauſe in that 15 delired to an of be 
ſuit. Quare it the defendant had averred that there was no cauſe ol ut. 
Secondly, though this did not require a diſcharge of the Acton pet it regulres 
a loffe of the 1 0 5 and a pigs of 1 ult 1 was both benen fe the a | 


1 


3 doe fome fuch Collateral Act that an An er upon that will ee 1 ga 
the Erecutoz. Wut the Court held an Actton ok debt would well Ipe again 
Poeſtatoz for this fifty ſhillings being a ſumme of money due upon a E. . 
in which be recetved quid pro quo;foz the kozbearing of a lutt is as benef ciall tt 

faving, as fome other things would have been in gaining. And 17 E. 4 Ika man 
e a Chitargton ae ay ture a 175 e Me 9 5 abe e 


Aſumpſit by a 
Man to a woma 
oe 8 gai 635 Minen Anne and the ‘Loftatos be pꝛomiſed that ff the would matt ryh aos and 
he dyed before her he would leave herwoꝛth an hundzed pound, and then! „„ 


if he marry her, 


and theytnarry. Ile n 1 bim and that be bped and lelt e not worth 0 me 


Taxon & feme pi aids till after the death of bim topich made the pgs is true, but 
cheir intermar- pet it ts a promtfe pꝛeſently, and before the Act came to be performed, ſo the lien, 
Hage eine and binding of the pꝛomiſe is already in tozte and therefore without doubt! he wo- 
1015 perfonall man might have releaſed it before marriage bp the woꝛd Vꝛomile, not by 20 

lines not moe Ackion, and what might be releated actually the marriage teleateth. s 1 
ved whether Jac. Rot. 1 32. in the Kings Beuch, Belcher and his wile bzougbt an Acton of the 
this action a againft Hudſon, upon a pꝛomiſe made unto the wile, that it he D 
Me ve ‘i one Mafon at his requeſt, he would give ber after Mafons death fortp th lings 1 
ate the defendant pleaded that Mafon alter marrtage did releafe unto bim all and a 1 
5 manner of actions, as well reall as perfonall, and mixt plaints, debts, cor nt 
ons, clatmes, 1 da e var tances, * ne of el 


Conky verſ.ꝰ a | 
; ae ee eee a 


219 


0 lpable) though it were trae that the action was not accrued in bis 


Mould be) inutile, which moved the other Judges to be of another mind. But 
pe Rules ol Lat muſt not be gulded by the impzodidence of others. 


Cyoob hq Verſus Woodward. 
H. 15 Jac. Rot. 2001. 


ttlme, and theugb by this meanes the proméfe mut be ab init io, (as a like bond 


Cees nought an action of cobenant ageing Woddwatd; aud netic Covenant; 


that the defendant bp bis deed ſhewed in Court did covenant with him, 

that be would ſatilſie him all ſuch ſummes ol monp etc. as Jofia ha fon the plain⸗ 
tifes apprentice Gould imbezel from bim within thꝛee Months after Requelt, 
and then lapes the imbezeling and requeſt, ic. The defendant pꝛayed oper ol the 
Deed, which was entred in hæc verba, and there the cobenant was fo fatiffte within 
thꝛee months after requeſt and due proofe made of fach imbeselling, whereupon 
the dekendant tooke itue, that Joſias the Apprentice did not imbezlll, and it Was 
found fo2 the plaintife, to the damage of And now it was moved 
in Arreſt of judgement by Chibborne, betcauſe tt appeates by the entry of the 
Deed, that the plaintife ought not to babe bzought his action till the thꝛee months 


were incurred, as well after proofe as after requeck; whereas the platnttfe had 
averred no proofe in the Declaration : and this exception was allowed as 


effeduall as it the defendant had demurred; fo2 the Whole Cale appeares fo the 

Court bp the whole Record 8 the nal enter. is part, ag faltp a8 Hi ie 

bad been in the Ples. a 1471. 
But the great queſkion was Bow this matter of bote thouty be under kood 


Proofe how to 


in Law, whether a poofe in Court, judicial, 02 pꝛooſe ont of the Court, and Yow pe underſtood 
it ſhould be made 2 And firſt, it was agreed by the Court, that the woꝛd pꝛoole in Law. 


generally laid, shall be under ſtood a proofe jndictall, by Jurp, confeſſion, oz 


demurrer in Court; It was alfo agreed, that ik the forme of proote : 


were appointed in foe. wziting otherwile, thatchould pꝛevatle, as in 


Golds Cale fupra, oz ff ff were upon pꝛooke made by certificaf, as is uſed 


foz Travellers; 02 by witnelles before two Aldermen, oz the like; which ap⸗ i 


peares cannot be judicial: which pꝛoole ſhall be fet down in the plea, with all 
the circumſtance, and then tt thall be put in dtferetion of the Court, to judge 
whether that proofe were competent accozding to the meaning of the writing. 


And fo no new proofe ſhall be made in the prefent ad ton, and being bꝛought be. 


fore he ought to have remedy he can have no judgement as in the Warrantia 
Chartæ he map. But in the pꝛincipall cafe, becaule the woꝛd proofe is left at large, 
and may be made in Court judicially in an Action bzought agatn& the Appꝛen⸗ 
tice, before the Action brought upon this ie made by another; it map 
very well in this cale be taken of a pꝛodle by kryall in Court, and fo ts everp 
way againſt the plaintife, that bath bought bis Action of his otvne ſhewing 
bekoze he hab caufe, and fo is judged aaatnt the plaintite in this wate. i 


Note that a Warrantia Chartæ, oa WMrit ok Peane map be brought befoze 


the parky take lolle; but pet be bath Cauſe of that Acton when be bzings it, 


which is that babing a Warranty oz Arquitall he ſues Quia timet fo eltabliſt 
the fame by judgement to bind the land of the Warrantoz tc. pro loco & tempo- 
re; which kind of Actton is but pꝛoviſtonall, not prefentlp remediall, but akter 
by fcire fac. but the Action of the princtpall Cale being remediall and like unto 


the Cafe of a preofe, of a 1 a . 125 Court Juogeth whether tt a 


sagen 02 sc Sod 
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218. Warley vert 2 Howard yee aa vert: S Bawtrey veka! a 
Beckwith. - Salkeld. | - Cindley, - Ned Ge. a 
Obligation. : Warley did Beckwith. Sen ch be | 
Hill: 15 Jacobi. Rot. 931. Laat e Canad 


e Ebt upon an Obligation of forty pound bp Warlcy, again Beckwith : the i. 
la Dez was fo ſkand to the Award of Gibfon and Barwick, 10 19 : 
rf. made ante Feſtum Sancti Andre the Apoſtle, Lbe defendant faith that thep made 
no Award, the Plainttte fatth that the Arbitrators afozeſaid, rectting die 
ſummes of money, alleaged by the Plainttfe, to be due unto him bp the Dee 
dant, ec. On the 18 day ol November did ogder, that the Defendant (ant reralia 
fhonld pay nine pound to the Plaintife. And further, that ik the atozeſaid 
kendank, at 02 Wloze the Feaſt of . Andrew the Apoftie then next follo’ 
chould befoze the faty Audttors oz either of them, diſpꝛobe the payment o 
ok the ſeverall ſunnnes aforefatn oz any part thereot; then fo much ſbould b 
‘Ducted ont of the payment of the feverall ſummes afozefatd; & upon iſſue, bat thep 
made no Award, alter verdict for the Plainktte, it was moved that the Award 
was not (uffictent, & Curia advifare vult, whether this reer vatton Hall. u. 4 
Arete all reaching tothe e 05 0 d Award ral: Sean, and f 95 a 
den een + Hs . 


er 


Dee, tou se Hebe Verfas Sale, 


Me 1020 William avail paving a judgement i on Cetabit a 
Thomas Salkeld Gfqutve, the tenant before. Execution bonght a Mrt 
of Detelpt, and becauſe that would not fap C xecution, he nought alfoa' wait 
Erroz; and though both theſe wrtts tended to avoyd the judgement, | 5 
they were . leverall reglons and relpecka, they ee allow 


K. Verſus Chineley, 
ee 15 Ir. 15 Jac. Rot. 2219. regi 
Bxcctors pli 9 \ ChE 5 anata Executoꝛs tobo Pleaded thꝛee jovgements of an pennies, 


Bins 15 55 Ma 


2 5 adin. pound a peece, and that he bad pata forty pound in full fatistacion of two 


of the judgements, and that be bath not no: bad, ac. preterquam,, c. the fav 1 

Indeemm. foz tg pound and twenty pound more, Which is not {afficient to pap the 8 ther, 7 
whereupon the Plainkile denmrred and 80 05 the Defendant, it is a 

dis ee e 55 1 


Debt. Bawtrey Verfus Hed, 

g e A 15 Jac. R ot. 3149. „ 
Stat. 2 E. 6. 4 i 
Jer ek Awtrey Verh Iſted Debt upon the 8 not ſe 
eilen Bir Welendent pleaded Nii! deber, ano ansuogen agen : 


C hefter & Voor Verſ. S. George 
e 15 Jac. Rot. 1972. Rei . 
Cus: and bis wile bought an Acton of Trelpalle agatns 85 0 


Defendant pleaded that another . George twas ſeiſed and dyed ſeiſe 
and it came to bim as heire; The plaintife replies that before, at. one Bu 


feffed ¢ made a leaſe to one Marſmall, who Dped Inteſtate and the Adm — q 

committed to the wife Plaintike, and fraberfed the dying ſeiſed, and found forthe = 

Platntife. In Arroſt it was moved, that the Platntife ſhould have ſhewed the 

5 Letters of Adminiſtration; but the Court gave judgement for the platntife, a 
Judgement. hecauſe bis poftettton, which ts affirmed by the verdi, was bis Title, and the | 


Admintſtration was but an inducement to the x raverle. 
f Drury 


+ N n 
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Drury againſt Fitch, Cafes 
H. 15 Jacobi. 8 


Dis. bꝛongbe an Action of the Cale againſl Fitch, for ébete Words, Jarreſt 

pon fo2 felony, and at the Tryall the Plaintife was Pon⸗ſuite. and now tt Adlon for 
wuaas fatd by bis Countell that the Defendant was to have no Costs becauſe the words, I arreſt 
wonzds were not Adtonable, and lo zudgment was to be given againſt the Plain bes of felony. - 
fife fo: {hat and not for the Non- ſuite. And it was ſaid that it had been fo ruled in 

the Wings Bench: But J was of a contrary opinion, foꝛ the woꝛds of the K aw Cofts againſt 
are plaine and general, that the Defendant hall have Cotts upon the Nor-ſuite, the Plaintife 
and the veratton is the moze grolle, if there were no cauſe of Artlon, fo2 elfe a upon his Non- 
man might ſue with moze ſafety, where 5 bad leaſt cauſe: And fo cane were finite, where 


there was no 


adjudged. . cauſe of fuite. 


Silyll Yardley Verk Sir Arthur Ingram. Aſſumpfit. 
H. 15 Jac. Rot. 943. . 


Gin Yardly bꝛongbt an Aſſumpfit agatn® Ste Arthur Ingram, and detlared. 

that Sir Edward Grevill was indebted unte her one hundzed and firtp pound Confid 

and that the told {he defendant that the would akreck bim op it: whereupon the Balea 
dekendant upon confideratton that the would ak his inſtance forbeare, did pꝛo⸗ an Aſumpſit, 
miſe to pap her fo much, as de Mould prove dus unto her by the fatd Edward: 155 forbearance 
And that therenpon the did forbeare untill this time, and though one hundꝛed and ¢. ofa faite, not 
ſixty pound were due, and the can well probe it, pet the Defendant hath not payd legs how 
her, and upon Non Aſſumpfit, ff was found forthe Platnttfe, and after the 

Arrett it was moved, that the conſüderatton was not {aftictent, becauſe there 

was no time of forbearance pꝛovided, loꝛ ſo tt might 5 8 minnte, but 3 ended the 

Caule by compofition. : 


Guffly Verſus Phe, 


AS of a Prohibition was whetwed by John More Sergeant, Paſche 14 Difmes for the 
ac. Rot. 1918. between Guffy Plaintike, and Pindar, Parſon of Mottes- Tithe of Wil- 

font, 5 85 County of Southampton, for Withes of TM tllowes upon ſurmtle lows,and avers 
tat they are of uſe, as Timber in that Countrep : At Ctllowes grow within was ag AY 


the ſcite of an houſe, it is waſte to ſell them, pet tt they be kelled. 3 hold they Timber theres 
. Tithes. Pote the realon. f 


Ne % as Blands Caſe. bey 
B Pa. 16 Jac. Rot. 444. eiae 
“Borge Bland bꝛonght an Action ok the Caſe, againt A. B. fox taping fbaf Action of 
5 was indicted ko; felonp at a Selltons helden at And did not e 
abverre that he was not indtcted, and after a verdict fo2 the Platnttte, jndgement e i 
was ſtayed, becauſe there was no Aberrement ut ſupra: It was allo gueſt toned averting thet 
koz the verg 8 a becauſe an And tctment ts but 4 lurmiſe, lence 
a 5 Iindicte 
: - Criteall Verfas e, ‘Te : ee 0 afe. 


YS Rittall bzought an Action of the Cate again Horner, fo2 faping that he had 
caught the French Por, and had carried them bome to his wife, and had 
jndgement: The flander is not in the wicked meanes of getting them, but in 
eee of the tnfedion, as a leper « 


Ny PE 


B a 1 e wet 
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8 Clafebrooke Verſus Livefey. 
ee Pal. 16 Jac. Rot. 2313. 


Confeſſion of (6 Lafebrooke an Attorney, bꝛought an Action of Battery, ze. again iveley, 
A@ion refaled in the Countp of Wigorn: The Defendant pleaded not guiltp, whic 0 9200 
aes wien entered. And now the Defendant would confelle the Saton, oi. ite 
plaintife was not willing to accept, becauſe the Defendant had fome 
with the Dhertffe, before whom the inquiry of damage Mould be. Tah 
on though all the Pꝛothonotaries ſatd, that they had never ſeen a Contefion : 
kaled, ir tt were offered before the NiG prius fealed, pet the Court did in their dit 
cretion refuſe it; as Well becauſe ho Bison 1990 Iai a fo a 


REHANE. 


Starchamber Wrenbams Cale. 5 ‘i NPM ME a 4 


Sea amber Vina Attorney generall infopmed in the Startbämber, ore tenus, 
155 lan dere againſk John Wrenham fo3 à complaint by bim erhibited again Sir Francis 17 
petition,againſt Bacon, ozo Chancelloꝛ to the I ing, in a book containing a ſcandalous cen lan 
theL. Chan- ofa Wecree made bp the (ato Lex Chancellor againſt him, for one Str Ex 
cellor. FEiſher. In the Sentencing of which caule it was refolben bp the whole Court, 
Iris lawfull to EAE it was tatwfnll fo2 anp ſubjeck fo petition to the ting fo2 redzelle in an 
compkineto humble and modeſt manner, where be finds himlelte grieved bp a Sentence oz 7 
the King of ine jndgement, for acceffe fo the Soveraigne mut not be thut up in cafe of the be 
jaltice. jeas diſkreſles; but on the other five, it is not permitted under colour ofa Petttt- 
on and refuge to the thing, to ralle upon the Judge oz bis Sentence and 2 
Himfelfe Indge in his own Caule, bp pꝛejudging it before the rehear ing 
which bis ſuite to the Ring ſhould be) which Wrenham in this cale did thong 
bis whole book, with the moſt deſperate boldnelle and Ddefpightinll and virulent ua 
wogꝛds that was polltble. It was alfo refolven that the Juſkice of | the D etre 1 
wuas not to be queſttoned in this cafe, for that was not the point now eramina⸗ * 
ble, though in that it did appears that be bad done my Lozd Chancelloz much „ 


and great wong. So he was tenlured a Ehonſand pound fine, ‘ee P AY 4 
Thigatyemnene “eee: Vk een Needler Vert. Biſhop of Winchsper. 5 aN 
was, Tr.16 Tae. Hill. 12 Jacob.Rot.1844- 0 8 


Quare TInped. ¢ cs Abie Needler brought a Quare Imped. againſt the wiwo of V nchefler, 
Sa 88 and George Needham Clerke of the Uicarage of Horley in t Cc un 3 
Me cc OF Surry, and declareth that one Robert Briftow was feifed of the arfor 8 3e 
3 cc Of Horley, Whereunto the Advonſon of the UMicarage belongeth, that 
ea of o. „ kbe Ul icarage abopded by the Death of one Lucas ; and that it was then in tbe 
nafteties, che ec händs ol Queene Elizabeth, bp the Wardhip of Robert Briftoy „the ſon of. be 1 
claule of con- (c firſt Briftow, who pꝛeſented William Browne, and ſo conteps t inca 
firmation of ce ad quam, &c. bp divers meane convepances to one James Cromer AnD 


jae cc fhat hee the firſt of January 1601. did grant unto Francis Foxton, the nei 
ieee eee ce avotvance of the Wicarage ; who granted the fame unto Henty | reale * 
dedat large. & ànd the plaintife then bis wlke: and that Henry Needler dyed, and that t 
f ce ſurbived unto her, and then the Cburch became vold, by the death or W. 
“Browne Incumbent, and fo it belonged unto her to prefent : Tbis einm ide fe. 
next avoidance after the grant to Foxton. Needham Pleads in bar 
cc imperſonee of the UWicarage, and tapes, that u ing Henry e 12 
e of the fato Parſonage of Horley, ad quam, & c. And that he oped ſetſed ol 
«c fo makes the deſcent to Ring Edward the 6. and QAueene Mary, and le 
«c Naeene Elizabeth; bp fozcè whereot the was ſeiſed in fee, and fo feifed, f b 
ce prefented fürſt one Lucas, and then the ſaid William Browne, and now bon * 
co the Death of Browne, the ting pꝛelented bim the Defendant : At whole eo 
. fentatton Ri 
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fenfation be was inſtituted and indaded, and traberfeth without that, that 
Robert Briſtow the father, was ſeiſed of the ſaid Recor, ad quem, &c, às the 
Platntife had alledged ; whereupon fluc is taken, and the Jury finde a ſpeciali 
verdia, thus. 

bat one Robert Southwell, and Margaret his wife, were ſeiſed to them and 
the betres of Robert, of tbe IR ectorp of Horſham, in the County of Suſſex, and 
the 10 dap of May 31 Hen. 8, by the deed of that date did give the fame Mectoꝛzp, 
€€. to u ing Henry the 8. and his lucceſfoꝛs. And that King Henry the 8. being 
fetfed of this Rectory of Horley, ad quam, & c. bp his Letters Patents bearing 
date 21 Juli, 31 Elizabeth ; In conſideration. pred Rectoriæ de Horfham, &c, 


per pred Robertum Southwell, & Margaretameidem nuper Regi haredibus & 


fuccefforibus fuis, dat. & concefl de, gra, & c. dedit & conceffic pred’ Roberto 
Southwell & Margaretz, the ſaid Recorp of Horley : and the Adboufon of the 
Ulcarage, inter alia que ape Monaſterio de Horley in eodem Com. de Surry 
modo diſlolut. ſpectabant, & pertinebant, Habend’, fo Southwell and his wike 
and the helres of Southwell, And that after ward, that is fo fey, 26 day Juli 
an, 31 Eliz, and not before, the ſald Sourhwell and his wile came into the Chan⸗ 


cerp, and did acknowledge their ſald Deed ; which deed was afterwards duly in⸗ 


rolled, And then they find a convepauce of the #Parfonage of Horley, ad quam, &c. 
to the ſatd Robert Briltow and bis heires, and ſo conclude the berdict : That it 
the Courk Mall judge that Robert Briftow the father were ſeiſed in fee, then 
they find that be was feiled in fee, Et fi contra, ben è contra. 

And J am of opinion that Briftow was leiſed in fe; and confequently Ant 
judgement ought to be given Co tbe Plaintiſfe. 

Tobe points are two. g 

The rk, whether the ton dideratlon in the kings graut were trae, and 850 

in . aw oz nok. 

The ſecond, whether the ings grant were good, be it that the fecond con- 
deration were true oz kalle, good oz not good. 

The firſt point fo2 moze cleare diſtindton J will divide into foo. 

The firk, whether the conſideration were geod, ifthe husband bad been felfey 
alone, and the Uings grant bad been made in conſideratlon ol his Grant alone, 
and fo no other fault bnt that his gift had not been then inrolled: And A thinke 
tt had been good even by the Common aw. 

The next, whether the fopning of the wiles grant to the husband, in the point 
of the conſideration bath made the conſiderat ton falfe. And J thinke it bath, and 
that neither to be cared by the Common Law, nox by any Statute, that is, the 

f confiveratton cannot be made a good and true conſideration. 

To the lecond point, J bold the sings Grant ſuffictent, notwithſtanding 

that the conſiderat ion be kalſe and botd, and that only by the belpe ot the Statute 
of 31 Hen. S. and this J hold to be tleare and out ot doubt. 

As to the firſt point, the Cale ts, That Souchwell and his wife, being ſeiſed 
of the Parſonage of Horfham fo them, and the betres of Southwell did grant the 
fame to ikitig Hen, the 8. and his heires by their Deed, 10 Mali an. 31: and then 
fhe I ing bp bis Vetters Patents 21 July amo 3 f. did grant this Perſonage of 
Horley ( whereunto this Advouſon ot the Wicarage belonged) to them and the 
helres of Sonchwell, in conſideration of the Parſonage ol Horſham, &c. given 

and granted by them to him, not faping by deed, noz by what meanes. 
Then alter 26 Julii an, 21 the deed was acknowledged by Southwell and his 
wie, and inrolled fecundum formam Stat. 

Upon this Cafe Jam of opinton, that though the deed to the hing were not 
acknowledged, 02 inrolled at the time ol the grant made bp the thing, pet the 
relation of the inrollement and the operatton of the L aw thall make the conſt- 
deratlon true in elfen and fuffictent, as touching the husbands eſtate, and the 
ing not Deceibed ;s ‘which ts the true realon that makes a Patent told, when 


the Ring is decetved in the real conſiderattun that moveth and canfeth this grant; 


Fo2 bohen the i ing makes a grant by the woꝛd ex mero motu, and 3 1 
> ) reall 
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call conlideration moving his grant, which is falle pow (Gee thefe are can es 
trarles and cannot Land together) the ato ‘hall judge upon the expꝛeſſe conſi-⸗ ug 
perattor, and (Hall not regard the clauſe of forme ex mero motu which is Clav- 
fala Clericorum, unt ſhall rejec that, as the Court doth the opinion ol the Jury, N 1 
when they find the fad and contlude upon it contrary fo br dae in Aymy Town. | ai 
fends cate, & 9 H. 6. iſſint nient fon fait. i 17 5 
Gr Pow for the confiderattons, they may be telle ard vet rit: ee the tte, : 8 5 
0 5 pings confineration of monep patd, 02 conſiderat ton ofdervice, 37 H,8 B. patents d 
Grant at large. D. Saviours caſe, Coke lib. 10.68. ee eee Wy 
ho realon is not, betauſe the hing is not detetbed verballp, but shechuité the 
Law Doth not eiteeme uch a decetpt, ſo wetghty og mater tall, as to detto the 
grant, much lelle here where the Ring is not deceived at all in effet’: Foz the 
King hath the Perſonage of Horfham, & c. and that by the grant ot ane 
5 Uhleh was made before the Kings Grant, and mmole be fo Lah as made, 
e Maii. hikes e . she 
Jorollemencof And though it be true, that tt was not complete, no: petleded for want of in⸗ 4 
adeedtothe rollement, at the kime ot the kings Gant, pet when the inrollement came upon ; 
King, howit fk; it takes bis effect, neither from the inrollement noꝛ by it, but trom and Rat ae 8 
chte, fit Ad And therefoxe between the parties it call bind to all . b 
init io, though this be in a collaterall reſpec. ba 
And therefore; Jam ok opinton;-that tk J atte my land to the ing by Deed and 
after charge the land, and then J levy a Fine to the Ring of the fame land, nd a 
then the deed be inrolled, that the Ming hall bold the land diſcharged. And a 
Hinds Cale is not like, fo there the latter tonveyante prebailes beraufe f N 
guttheth the uſe, without which the bargatne and fale wozks not. 01 . 
a g eoffement is made to one ko; life the rem. to the u ing the rem. chall take e 
though the inrollement follow long after. Bo in Hall and Winckefeilds ta e. 
Recogntfance acknowledged before me, in the vatatlon at Sergeants is 
beeing inrolled the Werme after was ruled, fo bind from the acknowled gement. 
o P. 15 Jac, Bull fold fo Dimmock the Mano of Pipe, Dimmock dyed, igen 
the decd was inrolled:, pet it was reſol ved that the betre would be in ward. 5 
So upon the Cale of 38 E. 3. 11.0fa Feoflement within the view and eee ol { 
alter; and Bullocks cafe, 17 Eliz. of a Feoffement of lands uncertatne w 9 
election. F 02 thele are not, noꝛ cannot pꝛoperly be called ficions of aw, f 
are reall Ads, compounded of ſome fimples, which make not a complete oꝛ intt 4 
Ack till thep come together, and then then make one perfect Ac working | " ea 
their nature ab inicio, even as others doe that are in their nature ‘fingle: Wut 
thofe things are properly fickions in Lato, that have uo reall eflence in thet 
own body, but are fo acknowledged and accepted in Law, for lome fpectall por- 
x pote, as Littleton tit. releaſes. We that bath altened hang ing the Mrtt, may as 
i long as that wit bangs, accept a releaſe ofthe Demandant, fo map at 5 . 
alter he hath entered into the warranty: Foz, thoush they be not fenants, 5 t 
the Waws and the parties have allowed them as tenants, inter fe, lo: that ble. 
Zo 38 E. 3. 29. an infant in ventre fa mere map be vouched. : 
Stat. 31 H. 8. IBut it tbe husbands grant could not be made true by Common Law the: fat, 
of 31 H. 8. of Ponaſtertes conld not belp, becauſe that grant bp the bus i 
5 ‘ihe made, as in the cafe appeares after the Parliament: began 28 Aprili H. 
. and the Statute only extended to grants made and g fince 4 Feb. 27. 
N which mutt be underſtood, before this Parltament 3 1 H. 8. for it is treks 
ö Ads of Parliament have thetr effects from the 1 87 ning of the Parliament i 
15 5 lellion . 1 it is reſolved 3 H. 8. B. n and in 
artridge and Crokers cafe, Plow. 79. except the Ach it felfe a a * 0 
erme, from which ft is fo fake his 1110 ; ae fos * ; 
Bat the Stat. 3 H. 8. Will help it, fo2 that extends to all grants made fe 
asta, from 27 H. 8. till that Warltament and leben pearesatter, an pels 
ete otber things) want of inrollement. A 
‘Again’ which it was objected wittily by my mother Finch Coberenato mp 
zother 
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bother e alſo inclined ) that this deed was tnrolled long betoze the Sta⸗ 
tute, and fo holds its perfection by the Common Law, and therefore neither 
needed noꝛ could bave any ald by this Wa, as d deed not tnrotled. 
But to this, J anſwer, that there was a time when it was not inrolled, and 
this Statute makes fhe deed good and etfecknall, according fo the meaning freni 
the beginning, when it was not inrolled, and is all one for thts cafe, as if a 
Sfatate were made in generall, that all grants bp the Bing Halt be good With⸗ 
out inrollement, and then a Grant ts made, it is ipſo facto good, by the Statate 
to all purpoſes, though inrollement follow, bp which it would habe been good 
without the Statute. 
And though this Grant were good bp the inrollement before the Statute; 
pet it was not fo to make the confineratton true at the time of the Uings Grant; 
koꝛ want of turollement then; but, that is the wozke of this Statute to make it 
good fo, and to that purpoſe. 
But noi for the womans Ad, J amok optnton that the confidetatton tcan- 
not be made good = true, neither i anp rule of Common Law, noz bp any 
Statute. = 
For Ae wberd it Was objected that ſünte the wike had but an effate ko; life ifthe wife had 
in the thing granted to the Bing, ik elther the husband furbtbed, 02 the wife dil bad no eſtate 
agreed fo the eſtate, the i ing was to en joy the land ablolutety, bp the grant of 55 all, nor had 
tbe husband alone, without the wie, as well as ür the had fopnedin the J ine, P< derne 
and it doth not appeare that ſhe ever did oz cbuld impeach the Rings eftate. eco 1105 
To this J antwer, that the tonſideratton diye be taken a8 it is, which is not ing could not 
in conſiderstion that the King {Gould en joy the land, but in tonũderation that have hurt. 
the husband and wife had granted it te Me Ming, which in this cale is not true; 
Foz the wifes grant is afterly vold, but tt tt ba been a grant, though befeatibte, 
it might incline to allow it good. 
As tf the Ring in conſtderatton ot land conbeped by J. 8. to the L oꝛd Treaſuret 
for fe Rings ule, Gould grant land to I. S. and the land conveped bp J. S. were 
gotten by diſle fin, and the diffetfee ſhould enter upon the 3620 Trealurer, vet 
fhe Kings Gꝛant wall and good, fos the confideration was true, and pou mute 
not raine it beyond the woꝛd, by ang tmag inary intent; For eile tk the land 
were ebicted by a wzit ok right, the reafon were all one, and the tonũideratton 
doth not intend a generall warrantp. ö 
And therekoze in the cafe of Alton woods where the conſideratton was the 
furrender of Letters Patents by the husband and tote of an eftate of Free⸗ ‘ 
hold, it was relolbed to be good, though tt did appeare that the wites eftate IK 
could not be furrendzed. Wbich miabt be thought the Bings intent mental, bat Pan esche 


ts not the expꝛeſke legall intent; It was the Rings finall intent to have the in his fnall 


land bp the lurrender, but he required onelp a meanes wylch he had, and that intent. 
was only inutile. 

Agatne, where if teas ſenlfibly objected, that the tng was not decetbed in the Te kin de. 
matter of Fact, but in the effect of Law how the wives grant Would wonke in ceived fides 
Lato, & ignorantia Juris non excufat. And then the cafe chould be no other than ing che Law. 

zs tk the Bing bad fatd, Southwell and his wife babe made me a grant, Which 
is indeed hotd in Law, as to fhe wile ; pet in conũderatlon that they have gran⸗ 
ted me the land, J grant unto them the Parfonage of Harly, &c. 
To this I anfwer two tapes. 
| __ Fete.that (oz ought appeares to the Court, the Ning is decetved in the fad. Firft anfwer. 
ae For bis grant is in Confideratione pred’ Rectoriæ de Horfham, &c. per pred? 
Socuthwell and his totte, eidem nuper Regi dat. & conceſſ. So it refers to a 

2 125850 in generell which might be. bp fine an not bp deed at alta tele be tos 

3 —— ae. 2 — 
oe * letond anſwer is, That though. the Bing be detelbed Luk, 1 Law, vet Second aniwer 
that will not peer be toe grantz-oz dit. is not only the fraud or party that N 

krutkrates the grant, asa pus ichment ok bis detelt: But ik frappeare ti 11 
“of the Patent, that the Bing erres in his judgement to his pꝛejudice, that wil 
* the grant void. * Therefoze 
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Therekoze 18 H. 8. Brooke Patents 104. If the Ring gives lands fo one and 
his heires males, it is judged in the Excheguer Chamber to be utterly vod yet it 

is but erro in law, (taking that fo; an eſtate in tale, which is by Law afecims 
ple) and Alcon woods cafe lib. r. the Bing being tenant in tatle, the 
reverfion to bimfelfe in fee, gave the land fo Walth in taile, This was adjudged 
vold, not becauſe the ettate was miffaken, as in the ofber cafe 18 H. 8, bur 
becauſe the k ing did erre in the koꝛme and manner of the eſhste, intending that 
entire which could not be fo. And Gawdy is there ok opinion, that though te 
Aing bad rectted his divided eſtates, petit could not hape bettered bis grant. 
Unto which opinion the two Chiete Juſtices did allo agree; and pet then bee 
had taken knowledge of the fac, and bad onely miſconcetved the Daly, that his 
grant might nevertheleſſe wozk intirely. N e a 
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Lote ae e e a ame 7 
And the 2.020 Chandos cafe, Co. lib. 6. 55. is not conkrary. The cale is, that | 
K. H. 7. gave the Pano; of Blunfden to Giles Chandos in fatle, and then the 


Ming restting that be had ſurrendꝛed bis {ato Patent, by force tohereof the Bing 
was ſeiſed in his demealne as of fee, gave the ſatd Panoz to him and bis wife; 
and it was holden that this grant was good in Law, fo paſſe the reverſion in kes 
only; fobereof two matne reafons were given. First, that lee pated than the 
Wing meant, that is, the reverſton in fee inſtead of the whole eſtate in Fee. 
Secondly, Thal it was not made park of the conſideratlon of the grant, and there⸗ “a 
- fore ff the grant had been inconfiveration that by the ſurrender of the Patenk, 
the Ring bad been leiled in Fee, in poſleſlton, he had granted it againe, c. 
it would have been void, and then it bad been like the pzincipell caſe here. 
And the fame reafon that ſupplies the Rings ignozance of matters in fait; 
will alfo ercule his want of Knowledge nen of the Laws, in the ſubtilities c 
tt. Kos, be findies a greater Art, l Arcanum regni, the Ark or Regiment. 
wbich is Ats Artium, and contatnes all Arts, as the Common: wealt includes 
all pꝛivate ſocteti sees. 90 

Jaa regere Imperio populos Romane memento/ i: 
4... Hetibierune Artes, paciqueimponeremorems 
The wires As konching the meaning ofthe Statute to this purpoſe: The purpoſes of 4 
grant not made fheſe Statates were to eſtablich conveyances to and from the Ming, äccozding to 
good by any naturall equity ſecundum æquum & bo num, which is Lex legum, without refped 
seanute, to legall ceremontes. But it was never meant to table thoſe perſons nos their 
grants, who by naturall defects o2 diſablements, were either bp the Al aw of Na- — 
ture oz the Law of the Wand diſabled to grant. e e e 

And therefore il an Idiot, oz Lunatique, oz an Infant under leben peares o 


W 10 


1 
4 


f 2 


age had made a grant to the hing, this Statute had never made them good, os 
4 jura nature ſunt immutabilia. And pet it is true, that it any of thele had levyed a 
Laws of 8 Fine to the King, this bad bound, even without the belpe of the Statute. And 
are immutable. Mary Partingtons cate, Co. lib, 10. 42. it binds them alfo for the uſes theret 

1 i detlared by their deed, as being a part or the operation ol the Fine. 
But note the reaſon, which is not becauſe the W aw binds ſuch perlans, foꝛ there. 
in Jura naturæ ſunt immutabilia fill, but cleane contrarp, becanfe the L aw finds 
them porſons not fo diſabled, nor admits the aberrement of fach dilablement, 
becaule it is certified by invincible and indiſputable credit of the Judge, that — 


Law of Käküre: pet becaule that tt ts bp the Law of the Land Let A ne 
‘And perio that the Lad of RA ure jndgeth of Dilabilitp of w& be 02 
G. grantsall kate of this 4 . ged equallp in the favonrot Pindis 


shen to that age, in Tmitattorr or the Comimon-saw ercept f (pectall Tur: 
Ecundum quid, as an Infant to contract Tg meore necel Nye aE 


oT: wed} Ter. 
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loz the heire in foccage, and the age of 12 and 14 fo marriage of male and female, 
and the like: 

So then it is apparent, that it is no Argument, that becanſe thele migbt bp 
their grants fo the Ring, have bound themſelves fome wap, that is to ſap, by 
Fine, that therefore by what way ſoever it was done, this Statute (ould make it 
good. E ven fo J fap of & woman Covert, the Law of Nature hath put her under 
the obedience of her bus band, and bath ſubmit ted her Will to his, which the Law 
follows, Cui ipſa in vita ſua contradicere non potuit, and therefoze will not 
bind her bp ber acts jopning with ber husband, becauſe they are fudged his acts 
and not bers, fo, fhe wants free will, as the others want judgement. 

7 E. 4. 14. the wile being ceſtuy que uſe, thee and her husband fold the land, 
fhe received the monep, and they both required the Feoffee, to make eſtate to 
the vendee; and pet he after her husbands death was relie ved againſt the Fe⸗ 
olkee, and might alſo againſt the vendee, ik he were pꝛivy to the ufe. 

Het note that this was ina Court ol equtty which judgeth ſecundum æquum 
& bonum. Mote a conflid of two Laws, of Nature and Cquity as it were, but 
the one is predominant. And pet the Lato of the Wand Coz neceſtities fake, ol 
Commerce and the like, by a Law of Policy, makes bold with this Law of 
ature in a {pectall kind; and theretoꝛe allowes à Fine levied by the hus band 
and the wife, becauſe the is examined of ber free will judicially by an Authenticall 
perſon truſted bp the Law and by the kings Mrit and fo taken in a fort a as ſole 

woman, as alſe when ſhe comes in bp receipt. But this being but a ficton 
ok Law muf not be extended bezons that, that the Law hath granted as a 
patviledge. 5 

Sap moe, it a woman co vert levy Fine alone, as if the were fole, this (hall 
bind ber fo2 the reafon before given, that the hall not be retetwed fo fap the was 
covert, though ber husband Mall ; and may enter and refkore the land fo himſelſe 
ann his wife both 17 E. 3. 52. 7 H. 4.23. Co. lib. 7. fol. 8. Countelle ol Bedfords 
cafe. 

Wut no man bolll fap, That ik a woman covert would without her busband 
make a wziting Of her Land to the Bing, and acknowledge and inroll it, that 
this would be made good by either of theſe Laws, becaulſe it would be good by 
her aes ik her busband tmpugne it not, even fo the reaſon bolds not in the 
other caſe. 

4Bp the cutkome of fome Cities and places, an Inlant of 15 peares (for in K 
pleading, an age certaine muſt be fet down, and not left upon felling 12 pente 
oz meaſur ing a pard of cloth, as ſome books are, that the Court may judge it 
an age of difcretion; fo2 Cuſtome maf not deprive the Law of Nature) may 
make a Feoffement of bis land ling there, 6 E. 3. 4. 13 E. 3. Fitz. Dum fuit 
infra ætatem. 3. 

But ik luch an Inkant would make a grant to the u ing by deed inrolled, this 
Stakute wonld not make it good: Ho tf a man and his wille palle the wives 


land in London, and fhe be examined (Note, fo; elle the cuſtome were void in 


Law) it binds ber by the cuſtome of London. But ik they would grant their 
land to the Ring by deed inrolled in the Chancery, this Statute would not 
make it good. 

Foz, where an Ac is made good by cuſkome, ik that be not purſued it is all 
one, as ff there were no Cuſtome. 

To ctonclude, as this Statute doth not confirmea grant made of that, that is not 
the Grantors fo give, ſo theſe weake perfons are owners of the lands to hold and 
xetaine fo themlelves, but are eſteemed in Law, as not olvners to give them a- 

wap. And therefore it was a needleſle explanation in the Statute of wils that 
Adloks and the like ſhould not be enabled to deviſe. 

But of a grant bp tenant in taple to the thing, the reafen is otherwile, fez 
there is no inſufficiency in refpect of naturall defed, but a reſtraint bp a Sta⸗ 
e where the Common Lato did inable. 

The objection 2 was inferred out oe the labing of fhe Statute, tore 
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wives were excepted, tbat therefore thep were meant fo be bound, moves mee 9 
nothing: Foz (beſides that it is a weake tmplicite and indtreck tnference tag 
let in fo great an Ablurdity and incongrattp of Law) that exception doth not 
reach unto the wives that are parties, that is, to ſuch as jopne in the grant of 


their own effates, but fo the wives of the parties to the grants, that ts, having 
nothing, but as wives title ol Dower, upich being a {mall thing and caſuall, 
they were content not to free the Rings eftate of ;the words ars(other than the 
parties their heires) and wives. Ho khey put the wile in ranke W. ith t 
eire. ‘a 
; Nobo thon ik this confideration be faulty, as concerning che wie, tt ini | be 
cleare, that the dsings grant will be wbolly void: Foz, though tbe cout n 
conſiſts of divers things : pet it is one enttre confideratton;the Ring conceibty Iv 
that be had the whole eftate beth of the wile and husband, wherein be is dete et⸗ 
ved, and taking that for bis eee not lat is ſied eiten . sis he 


unto an Exchange. b 
Ik a Weaſe oz Obligation were read to an unlearned man as under a con⸗ 9 


dition precedent thus: Ik I. S. and his wile con vey unto you tbelr ettate, the 
pou W eale unto them this land, 02 are bound, and indeed the Weaſe os Won 
onelp it the husband alone doe it: bis Leale oz Bond will be void. Pote 
à conſideration void in part is void in all, M. 15 Jac, Rot. 755. C. B. Sy 
cafe. The wile being tenant ko; life, the Ming in banden tt i 


ſurrendzed Totum ſtatum, granted a new eftate to her e ol mea d 


the eſtate was not totally lurrendzed as againt her. 


Mow the fecond great point is thus, Admitt ing that the g grant fo ‘02 tag 


were either touching the wile utterly infuticient, o2 the grant bp th bus ban 
not fo complete at the time of the Gant made by the Bing, as it could ve 


and make good the confiveration, and that conſequentlp the Bing was prefe wer 


ced and really deteived, and fo his grant were clearelp void bp the role 
Common-Laty, whether it be not made good bp force of thele statutes 12 one 
ol them; and by which, though the Sander ton sii ano vel f 
this ts not. : 

And J bold that this Grant is made good not by the Statue of 34. ‘Bat 3 
hold it cleavelp good by the Statute of 3 1. Pot by 34. becauſe it cures but cer- 


taine {pectall faults, as mif-rectfall, non recitall, milenaming, and the lite, 1 


Whereol à faulty oꝛ falſe conſideration is none. 


How touching the Statute of 3 1. J muſt remobe certaine objections, tithe 4 


out tobich J cannot bring this cale within the reliele ol (bis Statnte. 

Five, it hath been objected, Chat this Statute is not a general Law in this 
part: Foz though tt be conkeſled that the pur view ol this L awo that make 
to the Ring good, becaufe it is for the benefit of the Ring is general 
L oꝛd Barkelyes cafe, and the Patutes cafe, becanfe the Pzince cenſetu 
perſona cum Rege: Pet the Purview, that makes the Grants by {be 


ing. 
good, being fo bis diladvantage; thall not babe the honour of generall notice; 


which is given to the Waws that advance the Kings good, for | the an in 
tereſt that all the people have in him and in his rights. 
Another objection was, That the Statute did onely extend to Pon ee 


lands and this Parſonage and Advowſon of Horley is neither vt o 


kounde to be fach. 


As to the firſt, J grant that one chapter of an Act ot ‘Parliament may be boty - . ö 


generall and particular, becauſe one chapter map contain divers Ads an 
which map be as ſeverall and ſundzy in their natures, as tt they were in ‘eral 
chapters. As it is refolbed in Dive and Manninghams cafe, upon the ape 
of 23 Henry 6. And therefore pou map plead inter alia inactitatum fuir, wh 


von cannot pleade tu cafe of recovery, becauſe it is one intire anh of 55 : 


attfing upon one Oziginall, and ending with one Judgement, which ne 
noz can be divided. — 
And the cafe of the en and Scholars of Oxford is good in 


is ia 
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Foz, though the Statute of 3 if ac, be general! anaintt Retulants, and namelg 
in that point, which difables them ko pꝛeſent; pet the clauſe that gives their pre 
fentations to the Univerſittes refpecibely ts Apeciall, and muſt be pleaded 02 
found, 02 elle the Court is not to take knowledge of it: And tt is tue that Kis 
part ol this Statute that gives the Ponaſtertes to the ning, is one law, und 
that other part that makes good grants, to and from the Alng, ts meerely andlher 


Stat, (as it were) and the two fabings loꝛ the Duke of Norfolk and the 01d 


Cobham, tn this Ad, of 31 Henry the 8. chap. 13. are particular. 


Wat J hold both thele Purptews of Grants to be general, inatnnich as the? 


both concerne the Bing in gtwing and taking, which are relattves and the 4502 
nour and Julkice of the Aing, in perfozming really the intents ok his Gant, 8 
Doth: as much concetne bim and his people, as deih bis prokt in retetving ad 
enjoying Grants 1 75 them. And this dick ing ion as it is Without ae ‘fe 
it is foo mechanitall and favours moze of a Merchant than a King. a3 


As to the cale en bath been sae & 3 Poy & M. Dyer, 129. fa 


Sou 


‘fase the Grand 9 0 5 * =) i as tata tye euerer e the ‘We 
Bary | i 


a on this cat 2 Thol that the Futkices of foe" ite did erte in deni the 
‘Statute to be given in epldence. Fos, thong bit he true that the Court neither 
need noꝛ can a of any pattlcalat Statute except thep be pleaded 
$02 the Allegaca fo the Court muß allo be Recordata, pet a Furp map and 
_ fake knowledge of anp particular Recor, elther Baten, Stat, dz Judgement, 
ik it be gtben in evidence fo them, ko “that Is th. e Allegatawerballp: 1 
and produced, ik it make ta the tue. But it ſsemes they are milled by erront 
the old b ooks that held a ury could not find matter of Recs? Even ag the 
Fee that a (pectall verdickt contd not be lound, but upon 


if 
general 
6 refute th i 
1 Record not atoen t o the petp ane 8 
Beat tk it were a gener all L aw, p the Judt e: 
fo barre tt to be given in ebide a to the Grand Sorp, becante it was not Gute 
to attatnt the Pete Jury by that, pat bp! the. Diferetion ot the Court was cor 
~ eaten from them But legally it will be bard to quit a Jurp that finds a galulk 


nea 5 to the grand July Wen olber evidence of N 


Rey i n 


Allegata & po- 


bata, 


Judgeor Jury 
iffer. 


ie, a DEE this were a fpeciall Statute, then the Judges did 0 0 
ee 


Tin Diteeeetip « and cauf ut) a 


the Laweltber Common Law oz feverall Stal. Lam, thereof all men ripe | 


to take knowledge, and whereupon verdi is to be alben, whether snp ebive i 
: be given fo them o not As fa Feofkement on vevile were made fo one ii 
pPetdum, and the Jury Gould find trolle either an eſtate fo2 life oz in fee fl 115 
"anata the Law. they chould be fabject to an Akkalnc, thongs nig man inder 
them what be Law was in that caſaqeqQ. eg 


A2 s to the etw objection, that this pact of the Statute bunten eu Gates N 


. 3 700 bp Aerea sponattery unde, ald therefore temedies not the 


geet: 8 au 888388 8 00 5 
Ye rice, that ‘the: Statate orton to all lands granted bo She 1 sere 


K — ete b of grants ofall kinds of lands to him, and obtained of divers and dun, 
75 erlons: and therefore the other clauſe dught in reaſon to be as large. ite SB 


pat this doth fuffictentlp appeare to the Court to be Monaſkery land Bag Seen 
For the rt, though 5 be in the great Statute or Honackerkes 
f02 fo it is) which gives celour £0 the objeclon pet the clauſe to the Ming ſs 


And that other clauſe for the grants to the ſubject, is allo clearelp gene 


and bath no re- Er icktwe concluſton to Monaſtertes, as bath 1 E. G. chap. 44. ‘of 
1 „ Whlch is erprellp of grants, to 155 krom the ing, ok thoſe en 
fa" Se g 2 


to the 
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of poſſeſſ ions only, and thereloze obſer ve all thele parts of the Statute 31 H. 8. 
as to this purpofe. i 5 i 


The Gzants to be perfected are fatd ko be under fhe great Seale, Dachp a 


feale, and ſeale of the Court of Augmentattons, which last feale was by the 


Statute the proper ſeale for theſe lands. 


It names Wonours, Caſtles ec. which were poſſellions not of Wonatkeries. 


And it bath generall words of hereditaments of what kind, nature, oz qualtty 


ſoever. Againe, it hath pꝛobiſion againſt want of finding of offices, whichare 

not requiſite in Ponaſterꝑ lands by this Statute, which gives them to the Ving 

in reall poſſeſſion ic. . 
My ſecond antiner is, that though the Jury find not as part of their verdi 


be land to belong to Ponaſteries, pet they find the uings Patent, tobich faps, 


that it was part of the poſleſtton of the Monaſtety of Chertſey, and that is fuftte 
tient, as in Harpers caſe, Co. lib. 1 1. 25. And ik it were not ſo, it muſt come on the 


other five, as there of the wife ez kinſman, ſo called in the Covenant, te taife 
uſes. HAN 


ow the lat and areatete Queſkion, (atter obfedttor's removed) ts this; 
Whether a Gzant made by the Bing by Wetters Patents of lands upon a const 


deration reall, 960 is palled beloze the Patents and is kalſe, be made good by 


the I. aw of 31 H. 8. Chap. 13. 


And Jam of opinton that it is, and for this purpote this Statute is to be con⸗ 
ſidered in it felfe, and by conference with other Statutes of the ſame kind, ten⸗ : 


ding foconfirmatton of Patents. i: Me Eee 

1 Firſt, the generall purpoſe of this Statate, was to eſkablich Monafferies 
in the k ing. by Act of Parliament, howſoever they came to bim by other meanes; 
as by dillolving, ſuppzeſling, renouncing, relinquiſhing⸗ kozketture oz ſurren⸗ 


4 


der, oz bp anp other meanes ic. os other unperted oz quettionable meanes. 


2 Mertlp, the Law did eſtablich them in the Croton, and gives acuall pollent⸗ 


on accompanied with all kiberties, pꝛiviledges, diſcharges of Eithes, and the 
like eremptions, immunit ies andolber endowments, Wbatſoe ver, eben ſuch as 


were fo pecultar and perſonall, as would elle have periched with ther body, to 


tM they were fir appꝛopziate, as appzopziations of benefices , and fhe 
e. 0 on 


This care was to make the lands of Monat er ies to be the moze Defired of the 
ſubject, which was the kings purpoſe to invite all men fo take ot them, and fo 
lap a baite of riches and commodtoulneſſe upon them; but this was only to 
bzing them well to the Crowne. 4am 


3 Pop the next care was to bring them from the Crotone to fhefabjedt, ith, 
as much ſecurity as was pollible, and that provifion is couched in this dante, 


and is perkozmed in large and ample woꝛds, ſavour ing of a great Deale of boun- 

ty and Ropall meaning fo the ſubjec, wherein there is one particular ol kavour 

: 115 ſubject beyond that, that is granted to the ing in the lame Cale; which 
2 8 


4 The Statute makes good tbe Grants to the Ming⸗ onlp pated before the 
Parltament, and ſince the fourth of February, in the 27 peare of the Ming, 


But on the other fide the kings Gꝛants to the (abject are made good, not only 3 


thole that were patted within the fame time, but alſo tboſe that ſhould be made 


within thꝛee peares next after: which makes an Argument of great force, upon 
all parts of theſe Purviews, that the Paltament intended no leſſe, but rather 


moze extention of favour upon the wozds and clauſes to the bene lt of the lub je a 


than of the ing. : 

5 Mert, this is a Lab ot equality between the hing and the ſub ect, and there 
fore tt is to be ſuppoſed to be carried as in an even ballance of Accompt where 
the woꝛds are aquall, and therefore as on the Bings part it is provided, that 


the Ling Wall enjoy the lands by bim obtained, notwithſtanding miſrecitall, op 


miſnaming, oꝛ non recitall, oz non naming, ac. and concludes [02 anp other mat. 
ter oʒ cauſe whatſoever in any wife notwithſtanding.] 6% 
0 
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Aa iche Wing doe grant the Panch of s. reciting, it fobe ee 85 
a twenty pounds, oz to have come to him by atta inder, oz to be concealed where it 5 

* 0 


ee 


ne 
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6 O0 for the beboote of the lub ect the tiaule is penned With as general wozds 
and clauſes, and rather to moze advantage to the ſubjec k. N 


Feoꝛ whereas on the u ings part the recitall te ontp of things obtained bp the 
zing either foz money pald, oz kos land, 02 other retompente given tu fatif- 
act on, €c. : 
On the part of the fabsec it is rectted gitts ot bis Pajeſtles moi abundant 
grate, and goodneſſe, as otherwile upon divers and ſundzy cenſiderattons, fv 
kree gitts are as well ttrengthened as ſales 
7 Andagaine, where on the Uings part the particular kaults are cotitatned in 
e very body of the Pur view for the thing to be cared though it pave alto a 


: general tontluſton, as 3 hade fatd. 


On the pact of the ſubeck there are no (pectall faults mentioned in the Pur⸗ 
- plete, fo2 the ture, neither Doth the recital reip onlp upon particatar dekecks in 
‘fhe things Gzants, but ſalth [fos the aboiding of the Mings Wetters Patents 
and the contents of the fame, manp gueſt ions might be moved 02 invented as wel 
‘fox mif-vecttall, nonerecttall, lack ot inguttit tons, tobetebp the uings title dught 
to habe been found Jand then bath this general claule [and for divers and fun 
aap other (uggetttons and ſurmiles, i.] albelt the words in eken contained in 
“the tald Letters Patents, be actoꝛbing to the true intent and meaning of his 
e . Bae cee ass 
P ben ts the Burblew grounded upon a meere general tlaule, that the Wet. 
ters Patents of anp bonoys, dc. (which mutt be e e tbe grants 
therein contained ) Well Kand and be good etfedtuall, und avatleable in Lat to 
Aire punpotes, conttracions, am intents seated wpajetty, bis hettes 
andfuccetfors, without any other licence. bifpentat ton, 02 toleration of the Bing, 
Gc. ob ok ang other perfors, ec. tor ang ‘thing contained oz to be contained in 
them, Ang canfe (note not ſuch caules) conlideratton oz thing mater kal to tbe 
tontrarp in anp wile nottwithtanding. ö 


heires and me nei Governozs, Donozs, Founders, and patrons, theilt 
heires and fucceſloꝛs; fo here pou babe all the fab tance of this Statute, tobtcy 
ts indeed in tbts part an ereckton of a Law of natucall equity concerning ©zants, 
oerdof the power and Act of transterrtng things from erte fo another, 199 5 
Naturalis, But the kozmes and manners to be obler ved in the transfect g of 
them, ate Juris Pofitivi & Civilis, that te, ‘aktngoomes and Common tocalths 
ros by il aln wöttlen op Ui tiker Gan ; 


there made park of fhe lubſkante of the Ozant, t 


. wing. 9 G n Spee 
And chen hath a ſabing of the rights a rte, other then the ing, his 


Deosteas of tele formes, was the end and pat ole of this Statute. 
Ot thts kind ace all thoſe Wich F will cectte, tobich J call Prerogative 


“fomnies, tobich are only regarded in the Wings Grants for defence agalnſk abnte 


and deceſpk, which in the like cafe ot a nes ae not neteſlary. 


5 ety As fort are non recktall and mit- rectal of Leales,Whleh in the Binge 
ase is made a fact, betaufe be L alm regnites not onelp that the king be not 
mit: infozmed and dete ved, but alfo that be be kralp and khꝛougbig infozmed ok 
fhe eſtate that he gꝛants: An this may be remedled bpa Non-obſtante, the 


eD keperel formes, wien até 
m de fabttance of the Grant, though Gill badiag refped to de 

intkttution of natural equity, thep are not mater tall but fozmall ; theverp mut. 

ter and lubtkance of every Grant, being not ying elle but a Declaration of the 
dboners MILL, Co fransterre Chat that is bis o another: So the fopplping of the 


nonsrecitall, or mif-cecitall, as tt is well refolbed in Bozouns cafesCo. lib. 4. 35. 


And ae benen ketbetd Foz indeed it ts a m 
ktozmallt E. ak yi j 90 ‘ : 505 ze ‘ , „ 
Sybere are other Pꝛerogekite formes (for tbey take no effect between ſub⸗ 


* 


ere legall Prerogative 


2 


feds) that are ice, and theref 
All, though in relpea ot the Grant they aren 


¥ 


* 


ot of fhe very ellente ok it, as un- 


that are of moze tmpoxtance, and therefore map be laid in ſome loꝛt matert- 


Falfe ſugge tx 
ons, and falfe 
conſiderations 
not cured by 
Not: ob/tante, 

bur by this ſta- 
tute of 21.2 


20 


ad 


Anne Needler verſ. 
Bifhop of Wine 


See Legats 
cafe Co. lib. 10. 
111. Barwicks 
caſe lib. 5.93. 
and 18 Elis. 
Dyer 35 1. 


in anp wile. 


. was no kault before, 


What faults a 
Non ohſtante in 
the Kings Pa- 
tents will not 
carry. 


by the thing of lands under anꝝ of his feales mentioned in the Statate, 


generall) contd helpe. 


of the value of forty pounds oz come fo bim by purchaſe, that ts vold by the 1 C , 1 Pi | 


of the Realme, and is not holpen bp a Nor-obltante, fo thts cale of falfe conf- 
deratton bp the Common Law, Would babe made Grant void again the 


Bing: Wut metther of thele faults wonld make the Gzank of a fubjea void. cal 


as willa Deceit in reading op wrtting to an ignozant manamife: Foz 
proves expꝛelly his will, not fo concarre wich the Ac, whſeh the Lai 
ture requires. a 
Oo thefe being foxmes. of Pꝛerogattves, J bold them 1 95 gabel 
fhe meaning of this Otatute, the rather becanfe hes are on the berg i 
ol the Law, 
Fo. firſt, (as J babe lald) the wa dekh: 1 79 55 free gitts iet 
ſideration, ſo that conſideration was no matne requifite tefped in the Statut 
‘Mert it mentioneth Grants made for divers and ſundzy confiderations, and 
eſtablicheth them all notwtthſtanding anp cause e ee r 


So here pou babe the kault that may be in a confiveration fat the wings Z ; 6 : 6 
remembꝛed and cared: And in cb zants ok Abbey lands, the ronfioetatton u vas 
moſt oꝛdinarilp, part monep, part land. 


oe * Fseg 


Pobo the conſideration that ts remedied mult firtl be taken a e a 


exmeted, not omitted out of the Patent; Foz ifthe hing will make a fimple - ¥ 
grant without anp confideration, that is clearely good, Alton woods Cale; 0 a 
tenſideration thall not be extended beyond the Letter. Coke lib. 1, ty 

Next, the conſiderattons that areatnally in the kings Grants, 4 


ema ri i 4 5 
them not mater tall, whether they be true oꝛ falſe, tf they be pak, ae 15 ot “i 


Fo: 
done oz money patd, (as before is fald.) Theſe therefore cannot ebe 


2 r 
tions meant: Foz tt had been in valne fo make a Statute fo amend ot 5 t. 


It muſt therefore be underſtobd of makerlall and impoztant contin ‘ 
ſuch as is this, eſpecially ſince the woꝛd (matertall) follows in e 
argues all things in the clauſe to be taken of the like nature. 9 

Pert theſe conſiderations mater tall muſt be falfe, foz éf they be true 145 
they need no Statute to make the grant good, So thus it appeares, that 
confiveration meant in this Statule mut be mater fall and expzelled in the 
tent; and in deceit of the Bing. ag 

abe 9117 hold in the Caſe ol falfe ſuggeſtions ‘matertall, tbat they re 
cured upon the lame reafon, under the. words (any cauſe oz thing maker 
theconfratp in anp ttle nokbolthtkanding | the rather alſo becauſe £ 
word (Suggeſtton) ts uled in the Statute, And J am of opinkon that a 


good by this Statute, though the feele be unpꝛoper, for that land: fo2 
are that the iz ings gzant under any of thole ſeales ſhall be good, accoz dit 
meaning againſt the King ac. notwithſtanding anp mater tall ac. Doc 
cafe was that K. H. S. bargatned and ſold unte the manoꝛ of ge. and 


his lands in bp Indenture, and by the ſame Indenture Covenanten, * 0 4 


conbep the fame unto him by Wetters Patents, in performance whereot he m 
his Wetters Patents of the mano, but omitted the clauſe ot all the lands 


Townes; and pet it was adjadged that thole lands patted bp the 
and the belpe of (His Statute, 5 p tbe Inde 


And thele are faults that a Noel. öbftake. aͤnp falfe conſideration 03 tate 
gefétor could not have holpen, and thereloze required the ſtrength of a g 
and the benefit was of [mall moment and not wozth a Sfatate, that a oem 
obftante (which is dented to no man and is in the power of toe pow 
Nobo this Statute bath erpꝛelly remedied fome faults tenon obftant 
could not have holpen, as namely lack of an Office oz Inqutfitton, whereby 
Bings title thonld be found, which is a mer vellous froma cafe. Foz there a 
two kinds of offices, tbe one of intitling, which thts Stat. fpeakes of, a 


Bifhop of Winche/ter.> 
the kings title is found, and beloꝛe wohtch though the king babe a title, yet the 
land is fil the ſubjeas, as where the Eings tenant ts attatnted of kelonp oꝛ ok 
Treaſo a, at the making of this Statute of 31 ((o2 it Was 33 H. 8. that gave 
the i ing acuall poſſeſfion upon attatader of Treaſon) 9 H. 7. 2 Plo. Com. 377. 

Nichols cafe. Cok. lib. 5 Pages cafe. So here for the benefit of the Grantee bp 
this Stat. that is made the Kings fo grant that was not his for bimietfe to tr 
taine. U. ike unte the Pꝛoviſtion of 1 R. 3. of Feoffements by celtuy que ule ; 
to give that which indeed himſelfe had not; The other Diice is but to ſurvey 
and know what the king already hath. Ar e 

And to conclude, Pote that the Statute meant fo bind the Wing asfolutely. 
for it makes the Gꝛants good aga ink him, bis he ires and ſuccelloꝛs, and in the 

_ fading, excludes them as fully as it doth the Abbots, and Pztoꝛs, and the sour: 
ders, Patrons, æt. which the Stat. did atferlp erclude out ofall hope. 

Vat are there caſes that may feem within the words of this Law, that are 
not within the remedy: And therefore though J have deltvered mp opinton, 
‘that conüdersttons mater tall that are falfe, thall not vittate a grant tf they be 
paſt: Pet it a conſideration be pꝛeſcribed in the future, and be not performed, 
it will avold the Gꝛant, this Statute notwithſtanding. g 

As ifthe Bing chould grant his Panoꝛ of D. to I. S. in conſidexation that he 
whould within one peare convep unto the Bing the Panoz of Sale; Pay 
moze, te it be in confideration that he chall ferve the Bing in any Dice, oz that 
he Mall pay unto him an hundzed pounds, though thele conüderattons in time 

pat had done no hurt, (as is fatd) pet in the future they are made mater tall, and 
are out of the meaning ofthis Stat. which only makes good the Gant, accozd⸗ 
ing to the woꝛ ds contained in it. 5 5 1 

Hoꝛ this, Wroths Cale, Plow. 21 E. 4. 48. agrees that tf it be a conſideratt⸗ 

on of ſerbice pack, it is good, and needs no Averrement, co quod eſt libera ca- 
pella, hut tf tt be eo quod relaxavit, it ts other wile, for that ts fo2 his adban- 
tage. ö ; 

And fo temp. H. 8. Br. Nov, C. 368, the B; ing gives land pro erectione Cole 

legii, & 38 H. 6. 34. Grant by the dking ad effectum, makes d condition in the 
fatare, and that ands with the Gant, and allows it good and perfect at the 
firſt but after forfeit by the condition, and thereloze out of the realon and mean: 
ing of this Statute. . ö 


Anne Needler erb 7 


On the otber fine bp the words of the claufe of Grants to the Ming, not 


naming of the Bonoꝛs, c. is reckoned among the faults that chould be cured. 
And vet F hold that cleare not remedied genecallp : Foz that were not only a- 
gainſt naturall equity, but againſt ſenſe to make that pale that was ne bet men⸗ 
ttoned, and to ſuppoſe a meaning without words, 02 perbaps again ſt wozds were 
an unlufferable miſchiele: And the makers of the Stat. find themlel ves intangled 
With this milchiefe, and therefore in a kind of implyed contradiction conclude 
expzelip againſt tit: Foꝛ, then fap that the Gzant Hall be good notwithſtanding, 
; not naming of any ofthe Honours, gc. compzifed and mentioned in the Grant. 

So it mati be menttoned and therefore cannot be unnamed. Alis the words 
are forthe things contained; fo the not naming cannot ſtand. 

Now to underſkand it not named, that is not parttcnlartſed, is vaine: Foꝛ 
it tbe King grant all his lands, and tenements in D. it is good without quanti⸗ 
fy 02 quality, 30 H. 8. B. Pat. 95. ſo it is indeed but an overflow of words 
either not pomible o; kruttleſſe. i WEE 

Againe, J am of opinion, That a Grant of the Panoꝛ of D. fo the Ning oꝛ by 
bim habend. cum Sale, is void fo2 S. fo a Gzant to one in perpetuum atdes nok 
tee by this Statute: Foz, thongb there bea meaning in the latter caſe and 
wonꝛds in the former, pet neither are perfect and certaine, noꝛ proper ts make 

a Gant; #03 Sale is not granted. And fo it is a not naming in effec, and the 

Statute faith, Albett the words ac. fo It requires ſenlible acd effecuall toorda 

and ſententes. And touching the other cafe, the favour of a devife is peculiar to 

that kindof conveyance. 5 Bot 
o 


e 
— 
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and matters fo2 the Ring; Vet for thetubsec, tt conclaves’ onelp u — * 


Replevin. 


Brownlow. 
* 
Devon. 


is the point, and {pecialtp of forme, that be requires. And ſo is the i000 3 D i 1 


Demurrer ge- 
nerall what ſhal 
be forme, what 
ſubſtance. 


+ i — —— 


Heard verſ.E 
Baskerviles 


Spotw the conference of the latter Statutes of Confirmationsof Patents, 
and Grants, to and krom the ds ing, will make the bounty and liberality of this” 
Statute to {abject more evident and perſpicuous; Foꝛ this Statute being found — 
too large againſt the Ring, the Statute after made to that pur pole for confire 
mations, went in diminutton and abatement as fo the benefit of the ſubject, 
being paved, and fill going leſle in latter times, as pardons in Parliament al⸗ 
ſo doe, againſt the ing. er ee eee e 

And therefore 34 Henry the 8. though it have a generall clauſe of all ea 


9 


f a 1 
upon which Conulans the Plaintike demurred generally. 


that diſcovery muſt not be conkuſed and o 
not fuffictent to fap, that the Demurrer is 


meaning ol the Stat. 8 e ee 
Pow then, the maine quettton is, what is matter and what is forme wilb⸗ 

in the meaning of the Law. The Stat. beſt expzeſleth it felfe in this, Foz t 
divideth it felfe into two maine members, which are membra dividenta. 
HBecond, 


Na 


card verl. 7 ae 982 33 
Baslervile. 


epee) 


Second, the matter in Law oz very right, Sci!. the true, mere, o2 berp right; 
to which muſt be added that tubich the Statute addes, that this right according 
to which judgement is fo be given, muſt appeare to the Court within the body 
of the Recoꝛd. N 

Do now whatlocber it is withont which the right doth faffictent!y appeare 
to the Court, it is forme within this Law: And ſo e converfo whatloe ver is 
wanting oz tmperfect, by reaſon whereol the right appeares not, is not cemedt- 
ed as lozme within this Law. 

And therefore tf an Executoz o: Adminiftrato2, bzing an Action of Debt, 
and do not produce his probate o; Adminiſtratton, tt is not holpen. 

Do tf aman plead a conbepance of a rent oꝛ the like, tbat cannot pate with⸗ 
out deed; without producing the deed in Plea, it is not holpen Fo; it is 
not enough for the party, to fap that he ts E xecutoz, oz that Rent was granted 
to him; but the Court muſt fee and ad judge of it, oꝛ els the right appeares nof, 
and the adverle party may caule the deed to be inrolled, which makes it a part 
of Plea, whereupon the Court tall judge whether it maintatne the Pica 
oz not gia ne 

So ff the meanes be wanting whereby the right ſhonld be made to appeare, 
it is uncurable: as ik a man bꝛing an Adion of debt upon an Obligation and 
pꝛodute it, but lap it made bepond Sea oꝛ in no place a generall demurrer ſerves. 
And foꝛ the lame reaſon two affirmatives without a fraberle is not holpen, bes 
canfe it admits no tryall without which the Court cannot fee the right. 

Ik a man bing an Acton upon an Obltgatton to perkozme an Award, the 
Defendant pleads no Award made, the Plaintite replies and ſbewes the à ward, 
now here is a full iſſue, a Megative and an Affirmative; pet {fhe Wlatntife 
Doth not alfo alligue the bzeach, the Defendant map demurre generallp,vet that 
bzeach was not traverſable, but the plea as between the parties bath an iilue be⸗ 
fore. And this is but an excrefcence oꝛ ſurpluſage. But pet becanfe it doth not 
appeare to the Court that he had right oꝛ cauſe of Action without it, it is matter 


and not forme to fet it forth for inkoꝛmat ion of the Court. And this is a caſe :•oÜ5 
‘ * 


like, tobereot we lpake befoze, foberenponthe Court is to judge. 
Pote, Wimbifh and Talboys Cafe, Plo, Wimbiſh and bts wife plead, that he 


ina the perfon fo tobom the intereſt of the land did belong, after Elizabeth 


wed the words of fhe Stat. 11 H. 7. which were in the general where- 
n they relyed that maintained the Plea, and that was lelle certaine then 
oz che might be next either bp delcent oꝛ purchale, 02 by reversion o2 rem. 
Nobo wbere it was objected bp Warburton, that tf fhe Pedegree had been let 
poton, the Platntife might bave pleaded a Releaſe ek any of thole Anceſtoꝛg 
02 pleaded Baſtardy in any of, them: It was anlwered that the traverfe of the 
delcent of the rent to Millington muſt have been the ifue in both cafes, and 
would babe ſerved, and lo twill, though the Pedegree be nat let noun. . 
Peote, that as a demurrer at Common A. aw did conteſſe all matters formally 
pleaded, fo now by the Statute a generall demurrer doth conkeſſe all matters 
pleaded, though unfozmallp, according to the foxmes meant bp this Lato. or 
fuch formes are not not mater tall not being expꝛelled in the Demurrer, 


1 i E i Lord 


Walt, 


Brownlow. 
Ebor. 


General words 
will not give 
leave to fell 
Tymber. 


Darcy verſ. 
Askwith. 


Lord Darcy Verſ. Askwith. 
Hill. 15 Jac. 


Ie Hod Darcy bzonght an Ackion of Wat aqatntt Robert Askwith, and 
Tohn Marſhall, upon à Weaſe made by one Edward North fe one Arthur Denly 


34H, 8. of the Manoz of Swillington and bad generall wozds, Boſcis, boſcorum 


venditionibus , magno maeremio, magnis Arboribus, mineris. carbonum, & e. in 
tam amplis modo & &c. prout the Leffor habuit vel jure habere potuit, fog the 
ferme of 80 peares, and conveped the reverſion to the Plaintife, and the iLeate fo 
the Defendant, and then aligned Matt in felling of Dakes. Lhe Dekendants 
plead that they fellen tboſe trees fo the making ol Panchions,Coztes.28 vls,JRoll 
fcoops, and other utenſiles in and about certain Cole Mines parcell of the demie, 
and without which they could not dig, and get the Coales ont of the pits, and did 
beſtow the lame Trees accozdingly, wherenpon the Plaintite demurred in 
Law. 

And firſt, there was no quettton made, that the X eſſees might fell Tymber, 
by force of the generall wozds, becauſe thole words are concluded under a 
Terme, wich argues that tt gives not the Trees, as it is toſolved 2 Eliz. Dyer, 
180. And 23 Eliz. Dyer, 374. but the only quettton was, whether by implicatt- 
on of the Law by Lea ſing the Coale Pines the I eſſoz gave power to fell Trees 
lo; the uſe of the Coale Mines. Foz the grounds was agreed tempore E. 1 F. 
Gꝛants 41. that the Grant ok a thing did carry all things included, without 
which the thing granted cannot be bad, But this cafe Was ad jndged by the 
Court una voce, againſk the Dekendant, for that ground is to be understood of 


things incident and directly necellary. Thus, tf J give pou the i) in my wa 


ters you map lich with Pets, but yon may not cut the Banks to lap the Mat 
Dap. Ik J grant o; relerve woods it implpes a liberty fo take and carry eb 
away. So the Law that allowes a Fyne lebyed by an Inkant, allotwes him 
like wile fo declare the ules; but in the pʒincipall caſe it was first agreed, that this 
Wall be taken koz a Mine opened fince the W eale becauſe that is nrongeſt again 
the Detendant that pleads it Pow then ik Mines had not been granted by fpeciall 
name, it had been Watt to open a Spine ofnew. Foz, it is generally true, that 
fhe iLeflee bath no power fo change the nature of the thing demiſed be cannot 
farne Meadow into Arable, no2 ub a wood to make it paſfure, 8 H. 6, 1. noz 
Dp up an antient Poole or Piſcary, 5 R. 2. Walt 97. noz ſuffer ground to be 
furrounded, noꝛ decap the Pale of a Park: Foz then it ceaſeth to bea darke, 
noꝛ be may not deftrop noꝛ dꝛibe away the Mock oz baeedof anp thing, becante 
it dicher its and takes away the perpetuttp of fuccedion, as pillains, Nich, Dee 
poung ſpꝛing of woods, and the like; but be map better a thing in the fame it 
as by digg ing a Meadow, to make a Mꝛayne oz Sewer to carry away Water. 
A ellee map butld a new boule where none was before, but that mum be 
every way at bis owne charge: For he mut neither take Timber oz other 
things waftable, neither to batld noz repatre it, though it be never fo needfall. 
And pet ik he keep it not in repatre, an Acton of Watt tyes, though the Mrſt 
be in Domibus dimiffis, 42 E. 3. 22. 17 E. 2. 1) E. 3 Fitz. Waſt 118. ror. And 
11 H. 4. 32. But tk the Leſſoꝛ build a houſe after the Leaſe, the Leſſee is not 
bound to keep it in repatre, 49 E. 3. x. : is ee 
Pow upon the like reafon, though it were no Wak to open a Pine in this 
cafe, as it would have been i the demiſe had not been of ꝙines bp {pectall name; 
pet tt is likes honſe new built, for maintenance whereot, the I eſſee can kell no 
Timber, and ſo much woꝛſe, as a new houſe betters and increaſeth the inberl⸗ 
fance, whereas the making and digging of Pines decapes, and perhaps de: 
tropes the Inberitante of the Pine. And therefore it is againt reafon to make 


one Watt to maintaine another. And ſo the difference is apparent between this 


cafe and the liberties incluſive of Wonle-boot, Ftre-boof, Wedaesboot, and the 
like, which all tend to the preferbatton of the thing demiſed, and Plougb boot 


depends 


* + 


/ 


Vicars rete 5 Counteſſe of 8 235 


; Langham. brewsburies Cafe. 


depends upon the fabour of Millage. This was the judgement and reafon of 
this cafe, which J did deliver at the requeſt of the reſt of the judges fo2 us alls 

And J am of the fame opinion, though the Mine bad been open at the time of 
the Veale, and though both W elloꝛ and iLefice had uſed to take Cymber fo2 thofe 
purpoſes; Foz the Weſloꝛ might uſe his owne as pleaſed him, and the wzong of 
one Leſſee cannot warrant anothers wong. 


Vicars and Langham. Error. 


Wicit of Crroz Was bought in the Crebequer Chamber, upon a fadses Challenge may 
ment given in the Excheguer between Vicars aud Langham, and the erro, be taken to fe 
alſigned was that the Sher ifes of London having returned a Jury, and they be⸗ Pannell made 
ing called and fome not appear ing, the Plaintife pꝛayed a Tales; And after the by the Skeriftc, 
Jury made full by Tales, then the Wlaintife challenged the Whole pannell by oe duce 
erceptton to the Sbertffes, tebereupon the Jury was quaſhed. anda new Jurg hin 
impannelled bp the Coroners ; by which tbe cauſe was tryed. 8 
Now the erceptton was, Chat the Plainttfe having pꝛaped a Tales to the 
Sher iſtes and obtained it, was eſtopped to challenge the pannell fo; exception to. ta 
the Dberiftes, : ak 
Wut it was retolved, What there could be no challenge neither to the Pannell, inforcedby 
noꝛ to the Poll, till firſt there were a full Jury, fo that the Jury not appear ing neceſſity. 
‘fall, there was a necellity to have a Tales, o2 elfe the challenge could not habe 
been taken: And lo the cauſe would have rematned pro defectu Juratorum ff 
that the Plaintite had not prayed tt, forthe Delendant would not, and ſo the 
judgement was affirmed. : s 
And note that in this cafe there were none [woꝛne before the challenge, but 
only impannelled. But if the principal Pannell doe once appeare full, then the 
“eared muſt be taken fo the Pannell before anp be [wozne oz elfe it comes 
Ake. i „ We 
Vote that where the Platnttfe ſues his Ven, fac. fo the Dberiffe be is not 
‘effepped thereby, to challenge the Pannell for kindzed oz other cauſe that was 
before the Ven. fac. And though a Juroꝛ map be challenged foz a Cauſe happened 
fince be was Twoꝛne, pet the Pannell cannot be ſo; for no ill affection of the 
fling fince the Juroz won, can make the Jury ſuſpeded that was 


Sheritfe art i 
impannelled before. 
IE. was adjudged that where one had a common appurtenant fo 10 Acres eee 
Hof tand for all bis beats, levant and couchant upon the lame, and fold part of tt, be apportioned 
That lde Common ſhonld be appoztioned and every one Mould have Common ofen divifion 
fo2 bis heatts,lebant and couchant upon bis part: Foz, there are things entice in of land 
feberall degrees, ſome that cannot be Dibtded by any ad of the parties as war⸗ 
ranty. conditions, and ſuch others, which pet by act in law are divided. But 
ye cafe of Common is not fo ſtr id an entirety, and the mifchiete and generality 


of the cafe requires anertentton fo2 the Common gocd. 


8 
r 
: R 
N 


aa Counteſſe of Shrewsburtes Cafe ab 
13 the Star- chamber the Connteſſe of Shrewsbury, D otwager of Carle Gilbert 
I was fined ten thouſand pounds € committed to the Cower fo2 that, being cal- Star- chamber 
led tothe Councel Table, a interrogated what the knew, oꝛ had heard oꝛ thongbt 11 55 ee 5 
ef a ſuppoled child which it was kumozed that the L aby Arbella would habe .o che Countell 
bad, the rekuled obftinately to make ang anftver, for it was judged that thts was in queftion of 
a queſt ion of State ; fo there is not one thing that doth moze concerne the peace Stare. 
of akingvome than tye certainty of the Ropall Lyne, inſomuch as ſappoſititious 
perſons babe raiſed as great commottons & kroubles in States, as the diſcoꝛds of 
true beires and deſcendants. As in the cafe of Perkia Warbeck, here at home; and F 


counterfatt Sebaftian of Portugall, and many others. And ſo this was an eras i 
Hb 2 miirat tort 


236 i Traskes~ Counteſſe of Exeter, 
Caſe. verſ. Lady Rofpe. 8 


mination pꝛoper fo2 the Councell Table, and ol their Jurildickion and Cogni : 
fartce, and therefore to Denp to fattefie the x ing and State in a point wherein 

they are lo neevelp intereſſed, is to deny a part of Allegeance, which requires al! 
duttes that fend ko the good and preferbation ofthe State, and that no lee o: 
fhe kuture then the pzeſent time. This Lady was the more preffen to anſwer 
this matter berauſe being moze familiar and inward with the Lady Arbella, 
then any other he mut needs have falfifped the rumoz, for all men of under⸗ 
Handing held it to be untrae, — 1 45 


* 


- TraskesCafe. eee 


14 the Skar chamber likewiſe one John Traske, a Miniter that held opinton 
Star chamde, Jl that the Jewilh Sabbath ought to be obler ved, and not ours, and that wee 
busdndeen. anal te abtkalne ftom all manner of tines fle; being examined upon 
ile thefe things, he confetted that he had divulged thele opintone, and had labore: 
though they be ko bzing as man to bis opinton as he could. And bad alfo wat ten a letter q 
upon grounds to the titng, tobevein he did feeme fo tar bis Pajeſty of Wpporritie, and did 
Schiine, erpredlp invelgb agatntt the Wtthops bia CoMimitioners, as Flond and cruel 
Oe in their proceedings agatnſt bim, and a Papall Clergp, 
Hob be being called Ore tenus, was Sentenced to Fyne and impꝛil 
not for holding thole opintons, (fo2 thoſe were examinable in the 


Starchamber 


What examina- 
tions bind in 
the Stir-chame 

ber, 


examine the Lady Roffe, and Swarton, upon all ſuch things as upon their t 
of the plate they might judge likely to diſcober the truth o2 falfhood o 
matter; whlch they did accozdingly without Dath. Pot the fs 
being atterwards eramined in Court as Defendants, upon all th 
Platnttte tite, then did further examine them upon Interrogatoz 
that Declaration which they had made at Wimbleton befoze the two Sergea 
were true o not, but tbey did not theto them that Declaration, now, tobereape 
they anſwered that they were tre. 1 
Po upon motion in open Court, it was reſolbed that thefe examinatlo 
were not well taken, koꝛ no man is bound by an examination in Court, IN 
be babe adptfedly read peruled. and cosrected it, as be fees cauſe, and 
finally concluded tt. Cheretoꝛe this being ſirit taken without Oaty, 
no reaſon to bind them to it by a new Dath by memory withon rei 
therefore bp ezder it was luppelled. Peverthelelle becaute it we 
fato eramtnatton might ſerve the better to diſtover truth; it w 


2 ö 
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fhe Kame tyete declarations thould be dbewed them, and thep recramines 
upon them, And fo they were. Fe, * re | 
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Philip L. Stanhope Plaintife, the Bithop of Lincoln, Miles c 
N Williams, and James Adamfon Defendants in 
Quare Impea. * 
P. 14 Jac. Rot. 10 . 


N Platnttfe declares that the Prioz of Shelford, was ſeiſed of the matty 
of the advowlon of two parts of the Church of Rippingale, and one Sir 
John Denham ot the other motty to pꝛeſent by turnes. N ö 

That the Church being kull ok one Brerely, the Pꝛioz With conſent, ec, did 
grant the next avopdance unto Bryan Higden. Then he wems the diſlolut ton of 
the Pꝛioꝛy, being under two hundzed pounds per annum, by the Stat. of 27 H.8. 
whereby the Priory is given to H. 8. and all Aovowions, Rights. Entries and 
Conditions belonging to the Patorp, as largely as the Pꝛiog had them; And that 
H. 8. granted the Pytozy, the lald moitp of the Advowſon and all Advoboſons, 
and Hereditaments unto Ste Michael Stanhope and his wile, and to the helres 
males of his body, in as large and ample manner and kozme as they came oz 
ougbt to come, æc. to the Bing by the Stat. 9 

That Brerely the Incumbent dyed, aud one Margaret Brerely (to whom the 
next avoydance was come) pꝛeſented Robert Colingwood the elder who dyed, 
and then Lyſter who had the Advowlon under Denham pꝛeſented Robert Coling- 
wood the pounger, and he dytng, mot the L. Stanhope, being helre male pꝛe⸗ 
ſented, and the Defendants diſturbed. = * i 

James Adamſon, as Parſon imperſonee of the pꝛeſentation of Williams, akte 
ſome profettation ko; plea, {ath that u ing H. 8. Non conc. præfato Michaeli 
Stanhop & Annæ uxori ejus pred’ medietatem pred’ duar’ partium Ecclefia præd- 
modo & forma prout, &c. whereupon they are at iſſue. : 

The Jury finde that Henry late Pꝛioz of the late diflolbed Pziozy of the blet- 
fed Mary of Shelford, was fetfed of the Advotwfon of the two parts of the 
Church of Rippingale, to pꝛeſent in every other turne in the right of the Patorp, 
ut de uno groſſo in feodo, &c. bi 
And that one Sir Henry Gray Bnight, was felled of the other moity of the 
Advowſon of the fame two parts of the Church aforelaty,that ts to ſap, to pzeſent 
to the fame Church aforetatd, in every other turne being botd, ut de uno groſſo 
in feodo, &c, And that the Church became vold, and that the afozelaid Bꝛtoz 
pꝛeſented Rob. Ednam to his Turne, in the time of K. 3. who was admitted, et. 

And that the Church became voyd by Refignatton of Reb. Ednam, by reaſon 
tobereof Henry Gray pꝛeſented in bis Turne one Tic. Dixon, his Clerke, who 
was ad nilted in tempore H.. a a 

And that predict Bator, 6 Aprilis, 21. H. 8. granted unto Brian Higden, ec. 
The fir and next Advowſon of the fatd two parts of the Church aforelatd: 59 
kozce whereok, the fatd Brian Higden Was poſſeſſed, and the Church became void 
bp the death of Thomas Dixon. 8 

And that 25 H. 8. James Foljambe, having no right, ¢c. by uſurpation upon 
the ſald Bryan Higden, t. Pʒeſented Edward Brerely his Clerke, who was admit 
ted, 25 H 8. and continued Parſon of the ſald Church untill the time of Q. M. 


And the ſald Edw. Brerely being Parſon, and Bry. H gden, ac. being poſſeſſed 
ok the laid Advswilon foz fhe fir avoydance thereof, de jure & de titulo, and 
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the afoꝛeſaid Pio; being ſeiſed, dc. of his laid motty of the Advowſon of the 


faid two parts of the ſaid Church five de jure aut titulo prout Lex poſtulat. 

Then the Stal. 27 H. 8. for the didolation of Religious houſes, not having 
lands ka the value of five bandied pound per annum, gave the ſatd Religious 
honſes, & Jura ingreſſus, condiciones, &c. to the Monaſtertes belong ing to the 
Bing, and finde that Shelford had not above five ghundzed pound per annum, by 
reaſon thereof the Ring was fetfed prout Lex poſtulat. ; 


And akterwards Bing H. 8. bp bis Letters Patents dated; February anno. 
3 T5 regnt 
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1 Point. 


2 Point. 


3 Point. 


1 Point. 


A abw. as appears fit bp the Statute it leite, which is erpzelkelp! 
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Miles Williams, & Tames Adamſon. 


31. regni ſui, granted the gpano of Shelford, with the appurtenants and all 

- Redories Tithes and heredttaments in Ripping sale and other places | to the ſald 
late Monaſtery belong ing in as ample manner and forme as thep came, 02 ought 

to come to the bp the ſatd Stat. excepting tbe Advowlons of the Uicara- 
ges of am | 

the fatd Micha 


akſoever of the pꝛemiſes not appꝛopztate, To hold to: them 
anhope, and Anne bis wife, and fo the heires males ofthe 
body of the fatd Michael Stanhope, and if upon the whole matter, Ac. duc conc. 
tunc conceſſit, & ſi non, &c. tunc non conceſſit. W 
And J am of opinton that this Werdta is again the wulle, and fo 
onght to be barred, 14 
oz the moꝛe cleare carriage and diſtinct under anding of mp optaton i 
this cale, J will make it into z points. : 3 
The firkk, whether the Bꝛioz in whole time this uſur pat ton upon! 12 
grantee was, on his ſuccelloꝛ after him, tk the qponatterp bad ſkood, fhonla habe 
had the Advowlon it felfe, 02 a Quare Imped. upon the next aboydance, 1115 
have been dziven to bis Writ ok right to recover tt, as the caſe appeares, and 
it is found in this verdia: fo it he were batten fo bis watt of right, the 
could neither take noꝛ give this advowſon. ; % 
And as fo this point, 4 bold the berdict uncertaine, and theretoxe 
5 olher thing fo warrant judgement, lt world Legal 5 
O VO, 
Setondly, admitting that the faccestos might babe bad a Quare Impe 
Whether the in ing upon the Statute ok dikoluttons, may babe thet e remed 
upon the negt avopdance:and A thinke he miggt. 
Thirdlp, a mitn the ing might babe had that remedy b i 
Stalute; Pet whether the grant ot Ring Henry the 8. in ſueh ozt 
wozds as it is Doth give the Advowlon oꝛ Aaton ko; tt to Sir Micha 
oz bis hetres, either by the Common Il aw oz bp the belp of the 
H. 8, of onatteries, and J think it Doth not gibe ft. 
wit As fo the firſt great point, J will conſider the Sta 0 
nen upon three fmple and feverall points, which fall 0 at ur 
Feirſt, what perfons are rellevable bp it, and tbat not. f 5 
Seoetondly, in what cales, and what not. . 
Typirdig, in what manner, and by what meanes. 
To the fürſt, what perſons are relievable. 
Ferrit, betves themfelves, and thole within age (apo ulury ition 
them) were dziven to their wzit of Right before this Statute - 


are 


31 E.1, Fitz. Qu. Imp. 186, where the plaintife ina Quare Imp lit, 
à pꝛeſentment in the time ol R. 1. the defendant being & P2tor 
bis predecetfors had prefented four perlons lat. Whe Plainttte 
they were in the minozity ol bim and bis Anceſtoꝛs and it was a 
the Plainttte, becauſe he had no fetfin, but bad ſutkered ulurp ons before t 
Statute, and bat tt was in cafe of pera fo n is c 55 in 
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And fo the wzit is ok the wibes purchaſe in her cui in vita quod clamat effe 
jus & hæreditatem fuam; bat the Statute is penned in the woꝛd hæres 02 hætedes, 
wbl eh is fingle and cannot be ftratned, but fo that he bath as bette, And there- 
Tove in the preamble it puts two tales. 

4 Ftv, heredes infra ætatem exiſtentes per fraudem & negligentiam Cultc= 
um. 

The lecond, heredes etiam, five Majores, five Minores pernegligentiam vel 
fraudem of Tenant bp Curtefie, Dower, Wife, ears, oz Taple were many 
times dil inherited, 02 at leat pat fo kbelr TU rt of Right, and in tale, were al. 
together diſherited. 


Then follows the Purview, which two bꝛanches answer the two branches of 


the Pꝛeamble, Statutum eft quod hujufm. prefencationes non fint hujuſm. rectis 
hæredibus (ſupply infra ætatem & in cultodia exiſtentibus.) Aut illis (ſupply hære- 
dibus five majoribus five minoribus) ad quos poſt mortem aſiquorum (fapplp vel 
termigüannorum, &c.) hujuſm. advocationes reverti debent ita præjudiciales quin 


quotieſcunque aliquis jus non habens tempore hujuſm. cuſtodiarum prefentaverit, 


( there is pour flrſt bꝛanch carried through.) 

Eben follows the ſecond bꝛanch carried through. vel tempore of the Cenant 
in Dower, Courteſie, Life, Prats, oz Taple, in proxim. vocationem, poſt quam 
heredes ad atatem peivenerit. 

Where is the fürſt clanfe anſwered again, vel advocatio poſt mortem tenenti- 

um in forma pred’ ad hered’ plenz ætatis revertetur, habeat ſcil. id hares eandem 
Actionem & recuperationem per breve Poſſeſſiorium qualem haberet ultimus 
anteceſſor hujufm. hæredis. 

So pon have heres thꝛoughont all places and cafes of the Pꝛeamble, and in the 
Pur view latd together. And the strength of the Proviſo ts, habeat eandem Actio- 
nem, & c. qualem haberet ultimus anteceffor hujufmodi hæredis &c. 

hele are the verba remedialia vel operativa, the reſt make the cafes, thele 

‘globe the remedp, and are bounded within the two words Petres whole 
Antecetiors had right to the advowlon. Alfo no remedy is given bp this Statute 
but ko; betres, as appears, 1 E. 2. Fitz. Qu, Imp. 43. An Abbot defendant plea- 
ped the laſt preleritment by bimlelle, and the plaintife would avotd it being a 
woman becauſe the was then covert, and alfo within age; It was anfwered’ 
that che was not remedied bp the Statute; becaule the was not an heire but a 

urchaſoz, whereupon the Court gave judgement agatnit her, becauſe the 
tatute pꝛobided but fo2 the heire. And fo the cale 3 5 H. 6. 60. doth allo agree, 
and F. N. B. Atite of Darrain prefentment 31. expꝛeſſe. And Bofwells cafe is 
full. But 2 E.3, 11. it is made a queſkion whether heire of a purchaſoz bee 
Within the Law and ſo lelt. And the Sfatate, (beſides the Wetter which is fo 
expꝛelle and tonſtant fo2 the bette by name) might very well be led by tte reafon 
ofthe Common Law, which gives age to an infant betre, not ſo to a purchaſoz, 
though be be as unable to defend his kitle as the other. And the reafon of the pꝛe⸗ 
ferment ts betaule the heir is in bp act in Law (and the Law will make good and 


fect its own ads) and the other is in by bis owne aa, which is left to his owi 


. and tan challenge no moe but rigbt, and no fabour, as truſting to it 


It is nevertheleſle true, that there is enter particular Pur vieto made fo2 
the Reliefe of women covert by the wozd hzreditas, and not hares, thus, Hoc 


idem obfervetur de prefentationibus factis ad Heclefias de hæreditate Uxoris in 


tempore quo fuerunt ſub poteſtate Virorum ſuorum, quibus ne iſtud Statutum 
fubveniarur 155 remedium fuptadi@um. 
Vat! betauſe the woꝛd (hæreditas)is indifferent, and the former purview te 
ave the Male and Pꝛeſident ofthis (for there is no erpꝛeſſe forme fpectall 
on k. ba them) but hoc idem obſetvetur, &cc. And per remedium ſuprad tum, and 
‘ there ts no caufe to reſped the wile purchater, moze then an betre within age 
parchater, therefore this clanfe is ko be underſtood of wives that are belres as 
welas the other. 1 00 
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And if it be objected that the Statute {peakes of fome that were utterly Dif. 
hertted by fach ulurpations, which cannot be but in cafe of a eee for as 8 ö 
a Mrit would lye, 95 

Jäntwer, that ik a man before this Statute had purchaled an Ad 
before prefentatton had made a Weaſe and an ulurpation had bee 
Weſtee, the heire had been without remedp, but now by this Sta 
habe a Quare Imped. af the next Abotoance after the Weaſe, and map lay 
pretentation in bis fathers Grantor. According to the words of the Ski 
Actionem qualem anteceflor, &c. Fo bp the Statute the ofarpations 
3Leffee are to be patted and counted as none to this purpoſe. 

Pow though J hold this Stat. to the Wetter in this caſe of betre, 
Statute ts fo conſtant in it and the retetved erpolitton bath been fo, p 
low divers equities where the tealon is the fame with the wozd. 

And therefore, for equtties J allow that ſucteſſoꝛs are relteded b 
as well as heires, but with this diſk inction, ſucceſlozs of ſingle Cozporati 
Wichop, Deane, W202 oz the like, and fo in Brooke Prelentment 46 
wels caſe, and 34 H. 6,27. 5 

But ok complete and compounded Convorations, E bold it 
fame bodie continues that committed the I aches, iy ts 


Philip L. Stanhope 91 Bilhop eile Lincoln, aa 
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‘upon ines. 
| Agatne an heire within a age, 3 bold relievable as well th is ne 
as in ward, and though the ulurpatton be upon ponte tte Se ) 
in his oton hands and not in Weaſe. ; 
Agalne, r an Inkant betve ſutfer an ularpation, and 
tall in bis Ronage : J hold that he map babe his 
fecond, though the woꝛds be poftquam heres ad atatem pe 
claufe was put in to anſwer the particular cafe of an heir 
pꝛeamble where the Guardian had ſutfered the ulurpatton. In 
Statute ſaw that the ward co e no title til a ill age. 


clear, that te a Guardlan taft 


ward, that the ward Mall n 


within the reltefe at Gipotuer furne befoze 21. 
And therefoze, J denp the opinion of Thorpe, 16 E. 3. Fi 
67 and Brooke 262, Noz it was the meaning of this Law, 
nelle of an betre within Ages when be maketh a ald but ne 
luffer a wzong. 

It is trae that in ſuch cafe be cannot babe a Dan fai 
intongrutty of the wꝛit) yet in that tafe be may enter. 
there will be no incongruity. 

Againe, J am of opinton that ik an ulurpation be bad m up 
mere, that at the next turne ality bis birth, be thall be relte 
{ue taken, 11 E. 3. Fitz. Quare Imped.158, Foz ſuppoſe t 
being a daughter, were relle vable in reſped of ber Ponage, 
that the ſonne alter borne (to whom the wꝛong is now done) ſbould 
liefe. Belides this, the ſpec tall Purvlew of this Statute for 
lieved againſt ofurpatton in the vacation of their Prelactes ts 
fame nature and reafon. 

Agatne, a grantee of the nert Avoldance is within the egult 
a Welle for peares, 4 H. 6, A rem. is within the Stat. as a 

A purchaloʒ map be witbin the Law, as ff one make a A. 
the reverſion deſcends to the heire tobo grants it away fo 
Lellee {uffers an ulurpat ton and the Leafe ends: I. S. at the ner 
gave bis Quare Imped, for he ts in loco hæredis, tobe was relfeval bad 
kept the reverfion. Aaah 
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An fue in Tayle is w the remedy of this Stat. upon an uſurpation upon 
tenant in taple, pet there is n woꝛd fo2 him but koꝛ the reverſtoner 43. Ed. 3. 20. 
34 H. 6. 27. 46, aſſ. 4. . 

Now to the ſecond point of the firſk great point, ſciſ. in what cafes the reliefe 
lies fo2 the heire oꝛ ſucceſſoo. * 

A hold it firſk clear, that ik a man have an Advonfon by deſcent, and being of 
fall age, makes a W. eaſe of it, upon whom an uſurpatton is made, and then 
the ieafe ends; the bette at the next avoydance wall not have a quare Imped. 
foz by making the Weaſe by himſelt, he is party to the negligense and wꝛong, And 
the wozd (heires) thꝛoughont the lam impoꝛts, that he ſhould be in as beire of the 
reverſton wronged by the Gardtan and other tenants, which be could not help. 

And the laſt clauſe is moze plain, which gives ſuch action as the Anceſtoz 
ſhould have had before the demiſe, fo the Demife-mut not be made by him that is 
to be relleved, but by his Anceflors. Pet 33 H. 6. 12. & 24H. 6. 27. admit the 
contrary in pleading, but Fitzh Natura Brevium 31. C. G. agrees with mp opinion. 
And though in the new Entries, Quare impedit. 20, 7 Eliz. the Queen made title 
to the Church of Acton, and declared of an uſurpation upon the Pꝛtozy of C. 
whlch was farrend2ed to Ring H. 8. and now the Church vopded again the De⸗ 
fendant pleaded a good grant of (he Advonſon and traverſed the uſurpatton, and 
folett that J accompt no authoꝛtty; for the Defendant, having a clear title by 
the Grant to avoyd the pretended ufarpatton, had no reaſon to admit it an uſur⸗ 
pation as be muſt habe done it he had demurred. But no man will hold that if a 
Bichop in poſleſtion of his Addonſon, ſuffer an uſurpatton, that his ſacte ſloꝛ ſhall 
babe a Quare imped at the next abopdante: And therefoze 7 E 3. Fitz. Quare im- 
ped. 21. A Pio; Defendant a vopded a pzeſentment, becauſe it was made in 
time of Gacation;but the other replied that it was in the time of bis Pꝛedeceſſoz, 
when the Charch was fall, which was holden ſufficient to put the Pꝛioꝛs fuc= 
ceſlour, from his poſſeſſoꝛy ac ton oꝛ defence to a wꝛit of right. And the reaſon 
is plain, That when a Pꝛtoꝛ 02 a private perſon ſuffers an uſurpation, he bint 
felf is put to a weit ok right, and then the ſucceſlion oꝛ deſtent cannot change it to 
& Quare imped. foꝛ the uſurpation had wꝛought bis full effect, as at the Common- 
La out of the relief of the Stat. ſo as the cafe could never fall within the re: 
medy of the Stat. alter. e B 

And in the great caſe 35 H. 6. 62. Dandy and Priſot agree, that it one uſurp 
upon an Inkant that ts an heire, and the Infant come to age within fy Poneths, 
and remove not the incumbent by lutte, he is out of the Stat. f ate 

Nod to the third point of the fir great point, Bow the Stat, works the reme⸗ . Point of the 

by, it is not by making the ulurpatton void, and lo leaving the poſleſſton with the ft Sreat point. 
right; but by giving a poſſeſſoꝛp adton to recover the Advouſon, Which at the 
Common-Laty was not recoverable but bp wzit of rigbt. And therefore the verba 
remedialia & operativa, axe habeat eandem Actionem & recuperationem, per bre. 
poſſeſſorium, &c, non eandem poſſeſſionem qualem, &c. And it is clear, that it 
the uſurpation be upon a leſſee, though the reverſton be in an hetre, pet the lellee 
bimielfe is without remedp fo2 ever. ö 5 : 
Now the ufarper cannot gain a Fee in the Advouſon dur ing the Term, but it 
muff be the whole Fee, which cannot returne to the heire upon the expirat ton of 
the Terme, without an Act amounting to an eviction: and therefore 16 E3. F. 
Na. br. and Boſwels Cafe do all agree: That the Infant in ſuch cafe cannot grant 
an Advouſon, becauſe he bath but a ton and in this point the Statute bath 


made no change, but hath left the poſlecton with the ufurper, but bath given the 
ulurpee a readter action, and 6 Months time moze then he had. And therefore J am 
of opinion that ik a man ulurp upon me, and bis Clerk be inſtituted. he bath gain⸗ 
ed the advonſon, though the Clerk die within 6 Poneths, but i he die ſo, J map 
have a Quare im ped. os pꝛeſent the next time, becauſe the plenarty doth not bar my 
actlon, tilt the s Menths incurred by reafon of the Stat. But it a man uſurp upon 
the ing, the kings pꝛeſentation is not taken away till Induction and alfo after 


Indaction, the wing may have his Quare imped. as loug as the uſurper oꝛ In- 
a At sambent 
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cumbent lives, but be cannot remove him without ſulte but at the next abopoance 
the Ring map pꝛeſent again: Foz though be may ſiſpoſleſſed of his pꝛeſent 
Pzeſentat ton, he cannot be ſo of his Advoufon, and therefore he map till grant 
it, notwithſtanding the ulurpation, as was fudged in a Mit ok errour, upon a 
judgemenc given to the contrarps between the Bing and Sanne for the Uica⸗ ö 
rage of Newton Valence. A 

But # Collation be tf by right oꝛ trong, gaines no patronage, 48 Greens ie 
Wale, and Boſwell. C. l. 5. 29.50. a 

eokw thongh the Statute doth but give the pottetfory Aalen, pet J hold clears 
l, that by the intent of the Stat. and bp the confequence it gives libertp to p: 
allo upon an avopdante: Foz the Leno; of the Quare imped. which is 
quod permittat ipſum preſentare, ſo the meaning of this W am was fo give: 
pofleſloꝛy aa ton oz pꝛelentment in nature of a Reentry like the two Statute 1 
32 H. 8. giving the wile an Entry upon the busbands dilcontinuance, and be 
D illetſee an Entry upon the difletfors heire. 

Mow as the rightkull Patron may pꝛeſent, ſo q hold cleerelp that the Dninary 
muſt in this Cafe, as in all others, beare bimfelf, that ts, fo Doe. nothing but as 
Ondinarxg. om 

It the Church be littstons between the nlurper and the other fo award bis 4 
jure pacronatus, but tf be will chuſe the Clerk of either at his rere at 
Hts per ill reteide him that bath right by this Statute. 4 

And it is no delence to ſap that the uſurper pꝛeſented laſt, fo2 this ts he 
62 colour that be bath right now: And the Oꝛdinary that is to be a cad i 

_ fog whole fafetic the Law hath provided the jure patronatus, mut not bꝛeſudge 
rights, but at his perill. ait 

Dat of this diſcourſe the concluſion is, That ik the ufurpation upon Hi den 
the grantee were in the time of the fame Abbot, that made the Gꝛant; that gen 
as well that Abbot as his Sutceſſoꝛ muſt habe been put to their 0 zit 0 
notwithſkanding this Stat. and by confequence the Stat, of Ponaſkertes 
not have bought the Mzit ot right fo the King noz from the Bing, to Stan 

And this point is found uncertain by the Jarp, fo; the Gzant to Hig 
21 H. 8. and the nfarpation 25 H. 8. and from the beginning to the ending, there 
ts but one Pꝛioz named Henry, and ever after it is followed thꝛougbont tbe 
60 5 ee pred’ Pꝛioꝛ & idem Pator, fo the prefamption is aber aga 1 

latntifte, a 
. It is true, that it a man plead a Gant of a next abopdance rom a Prien, be 
mutt aver his lite, oꝛ elſe be chal be taken fo2 dead, not out of ang thing appearing 
in the Plea, but out of a rule in L aw, that every mans Plea all be taken mop 
Tronglp againſt himſelſe, becauſe every man is ſuppoſed fo 1 bimſe 
and to make the beck ol his own Wale. But in a Uerdick it is e 03 that 
and ought to be indifferent to both parties. as erty 

2. Great Point, Bat no wo to the fecond great Point, take the Cale at the beſk, tb f 
tion upon Bigden bad been in the time of a 322102 {nccefo2, fo that he mi 
a Quare imped, at thenertabopdance, whether the Bing fhall babe this 
imped, by the Stat. which gives Advocationes, jura, ingreflus, conditiones, c. 
AQions,Rights _ Ifa vifietee die without heire, oz be attainted of felony, fhe Loꝛd ot whom 
and Entries, łhts land ts holden hall have his right ol entry by Eſcheat, and lo thall the I ing 
what are given {tra Cafe of Troeaſon at the Common- W aw; not ſo, it the diſſeiſoꝛ had Died fetlep 
7 5 King a as is agreed in the cafe of the arqueſſe of Winchelter,Co. lib. 3.fol.2. beat fe A 
difolution of tatndets by Parltament are but imitat ions of attatnders.at the Common - 
Monaſteries or & Mall be of no other force, except the woꝛds be ſo expꝛeſſe as can admit no de 
Treaſons orto ag here tt gides uſes and conditions, But the woꝛd (Rights) is ſatisfled in the 
4 95 L. by EC rights of Entry ſo the werdforfetture gives but title, and inde its no pc f 
ey ie The Ring could have no action agatnt the he ire ofa dillelloz: fir tt, becauſe 
f had a lawfull Tenant by Title ſetondly, becauſe he could not recover but b fn 
on, which could not be fitted to the Woꝛd; and thereloze though bemigh 
upon the diffeifor, ret hee could not babe an Alitze upon the dille iſin 


Philip L. Stanhope verl. Bifhop of Lincoln, C 
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to his tenant, becanſe he could not fap, that he diſſetſed him de libero tenemento. 

Nobo the ſcruple of our cafe conſiſteth in this, that it participates of both 
theſe Cafes, and which tall be predominant, is the Queſt ton. 

Foz at the Common-Law there had beene no remedp, but a weit of right, 
Which thek ing could not have had bp the Statute of Ponaſteries and the Stat ot 
Weſtm. hath changed the action into a Quare imp. but bath not other wiſe changed 
the nature oꝛ force of the uſurpation. And therefore J am of opinion that ik an 
helre releviable by 8 Quare imped. upon this Stat. die without heire, the Loꝛd bp 
Elcheat, ball not pꝛeſent, noꝛ have a Quare impedit. Whe litze a hold upon the two 
Stat. 32 H. S. ot c. 28. & 34. where the wile bath entry upon the diſcontinuance of 
her husband, 02 the diſletſee upon the betre of the deſletloꝛ. For, though entry be 
given in thele Caſes, yet they are in by Pitle as they were before. And the Com: 
mon- Waw will not extend it ſelk to irregular entries that are given by ſpectall 
Sat. ditker ing from the reaſons ok the Common- Lap. Fe ae 

But J hold neverthelete that the State of Monaſter ies wall give this prefen- 
tation to the Ring, by the name of Jura & ingreſſus, the Rings pzeſentation bes 
ing koz this Cale a kinde of Entry oꝛ Clatme, and fo he map have a Qua 
re impedit. oꝛ the Uzit is proper enough fo2 him, Quod permittat ipſum 
prefentare foz the prefent diſkarbance done to himſelle. Not like the Cale of an 
Mflise ok a wong done before. oy 

And the fame J hold upon the laid two Statutes, that ik a wo⸗ 
man babe Cauſe ok enferp upon the difcontinuance of ber husband 03 a 
delleiſee upon the heire of the delleiſoz and then be attainted of Treaſon, that 
the dz ing upon the Statute 33. H 8. of Treaſon map upon Office ſeiſe thoſe 
lands bp force of the wozds of that Waw that gives the Ring all rights of entry: 
Ok which fort this is, and which bath not the miſchtets that the Pargueſſe of 
Wiacheſters Cafe ſpeaks of, prtbity of Action, and endleſſe veration upon obſeure 
titles. Though tt bee true that ik the wife will take an Action, it mu be a 
Cui in vita af the leaſt, aud the deſleiſee an Entre fur diſſeiſin, which the King 
cannot babe. Vide 8. and 16. Eliz. Dyer 252. and 337. A Leaſe made to a chan⸗ 
kp Pꝛieſt not well confirmed, the ing and his Patentee ſhall avoid it. 

No to the third and laſt great point, J am of opinion, that though this right 
of Advonſon and the pꝛeſentation to it, and acton of Quare Imped. fo2 tt, is to be 
given to the k ing: pet it is not well conveyed krom the King to Stanhop. The 
reafon is, that the uſurper hath gained the Advonfon in poſſeſtion, and bath lelt 
in the Pꝛioꝛ, and fo in the Ring, nothing but a rigbt, though he be within the re- 
itele of the Stat, of Weſtminſter, which right cannot be tonbeped awap by a 
Subject, and therefore muſt pale by Pꝛerogative, whereot the rule ts, That no- 
thing of Pꝛerogative can paſſe without expꝛeſſe and determinate woꝛds; As ts 
relol bed in the cafe ot Pynes. Plowd. And therefoze it will not paffe by the 
woꝛd (Advouſon ) foꝛ it is no Advouſon de facto, noꝛ bp the wozd(bæreditament) 
being a wozd donbtkall and ambiguous, which hall never be taken aga inſt the 
Bing, in a ſtrange ſenſe, noz by the generall woꝛd of (rights ) without a fpectall 
mention and recitall of the particular right, which is meant to be granted, as was 
reſol ved in Cromers Cale, 8 Eliz, cited in Doughties Cafe, Co. lib. 3. fol. 11. and 
there affirmed for Law bp the whole Court. In which cale of Doughties, it is 
alſo judged, that the Statote of Treaſons, Which puts the hing in actuall pols 
feffion, doth not remove the polleſlion of the defletfor, but leaves the right in the 
A ing till ſetſure. A e i Spain 
Now this Grant of the Bing bath no ſpeciall Grant of this right, not fo much 
as the woꝛd (Jura) in tbe nature of naked rights; 3Fo2 ſit is but in two places. 
be one is Maner. de Shelford cum ſuis juribus, which is of another nature. The 


other is Jura, Juriſdictiones, poficfliones, &c, which are alfo of another Kinde. 


Nod the Stat. of Ponaſteries gives to the king among ſk other tbings⸗Rigbts, 

Entries and Conditions; and then enacts that the Kings Patentees chall have 

all Mannozs, Wands, Entries and Conditions, contained and ſpeciſied in their 

Letters Patents, accozding to their ee and pur pozt and actions for anp thing 
: 2 


therein 
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244 Peter ver. ſeington wee : 1 
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therein conkaind; And that the Ming wal have the Tame in acaal reat polteſtton⸗ 


fo that he maß grant them without office, and then it hath a fading of the poder: 
fions and rights of rangers. 7905 . 
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o, it is plain according to the Rule of Doughties Cale, upon the Statute of 
Trealons (which is of the fame words and effet) that were the Parlon oz Al. 
bot attainted of Preaſon Was ont of pofleiton, and had but an Entrie, that there 1 
the Bing was not fo have acknall polleſtion of the Land ft felf, koz then it has 


been in batt to habe given him Rights and Entries, and moze vain to labe the 
poteditons of ſtrangers. ti ee ae 


Pow it the hing have nothing but a naked rigbt, without polleſtion 1 00 


es aig 


bouton, it is plain that his Grant extends not to it, as bath been fata, neilher 
can tt be fatd to be contained, much Lette {pectfien in the Letters Patents; thie 

woꝛds require ſuch a ſpectflcation, as the Law requires in the Kings Gzants, 

and therefore ik the Ring would habe granted Abbey lands, with all Ppnes 

found oz to be found within the lame, this wonld not by the help of this Statute 

pate Pynes Ropall; Fos the teno: and purport of the Patent doth not import 

it, no though the Abbot has had them and the Gzant had been of all Pynes in as 

ample manner as the Abbot had them. So ik the kings Geant had more in the 
habendum then in the premties, this Statute would not carry that. Re 

Lattly, the tfine ts jopned that the i: ing granted the Advoulon, which is no J 

true. #02 though tt be true, that tl the u ing had granted the rigbt of the Enix 

and Adlon, that the grantee might have had it, pet Mill the grant must be plead- 

ed, as it is in Lawa grant of the right and not ot the thing it ſelk. „ 

My three bꝛethꝛen had argued all before, and had contluded for the Plaintitkfe, 

but then beld(though not all alike) that reverltoners as well of full age as within 

ages and as Well of their oton leale as of the leale of their Anteltozs 07 Pede. 

\ ceflors, whole helres ther were, were within the remedy ol fhe Law, and that 

the Law pꝛeſer ded the pollettion Coz the reberftoner ( though not for the Ie 

and fo made a Kinde of bate lee by wong during the Leate in the uſurper, 

was Huttons opinfon, Things hard and not warranted in mp Judgement. 
And fo Judgement was given fo2 the Plaintiffe. . 1025 


Falſe Impvil. 


Peter Verſ. Stafford, 


Record or not. 


es 
Eorge Peter Attorney, bought an Acton of falfe Impytfonment agalnſt Sic 
John Stafford and others, fo2tmprtfoning of bim at Briſtow. Whe De. 
fendants plead that time ont of minde, there bath been a Court of Recozd helden 
nt Briſtow every Monday, &c. before the Pajoz, &c. according to the cuſtom 
and itberttes of tbe latd Citp, and that accozding to the lald Cuſkome, Sir John 
Stafford levied a Plaint there againſt the Plaintitke, loberenpon the other De- 
lendants being Sergeants, were commanded fo arreſt him, which they did, c. 
The Plaintiffe took iſſus that Str John Stafford did levp no ſuch pla int againt 

bim prout, and tt was found fox the Plaintiffe. And it was lald in aͤrreſt of 

Judgement, that it ought to have been tried by the Record. Wnt the Court re- 

folved that it was well (eted, fo2 the matter of Recozd was mixt witt the mat⸗ 

_ fer ot fadt, that is Whether the Court were kept, and the Plalnt lebled, accopd- 
ing to Ae ede 115 ae of reap tay eda is a matter of fact triable per 
pais: Alle the lebping of a plaint is like the ſuing ont of an Oziginall, fob: 
is not of Record till it be returned in Court. 5 i io sci 

And ſo the Plaintitfe had Judgement in this cate. W 
Debt. 


r 


Efsington Verſ. Bourcber. N 
Debt againſt 


e Eber againſt Bourcher, Unight, Turner and others brought an Aaton of 
wageth Law. debt of 180 ol. upon an infman! computavetunt, and an arere of o. thereof 


all 
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all the reſt paid. Bourcher was out- lawed, Turner and the reſt appeared by one 
fuperfedaas : Turner alone fendered his Law, that be with the ref did not owe, 
&c. And the others not out- lawed did plead to the Countrep. And it was ob- 
jected againſt Turner, that he was net to be admitted to his ato alone becauſe 
they were all charged as one Defendant, being fo2 a jopnt debt, end fo they mutt 
anſwer together. But it was anfivered, that this was unreaſonable, for ſo bp 
joyning with meas joynt Defendants, J mutt be {abject to bis Plea, though be 
would confetle the Acton. Nobo though the Defendants thal not fever in Di. 
latozies, pet in Bars they mag. : 5 ; 

And after otters moktons, there were Pzeſtdenks pꝛoduced, one in Tr. 12. 
Jac. rot. 22 26. and another Hill. 13. Jac, Rot. 541. and à third in H dl. 41 Eliz. 
Ror. 445. where one of the Defendants alone waged bis Law, that be and the 


reſt did not owe, and the ret nihil dicunt & parcatur judicium, tlil the Lato made 


03 failed. and after the Lato being made, Judgement agatné the Platutlitfe. And 
ſo in this caſe Turner was received to his Law, and the Plaintiſte Ron fut, 


Pie Verſ. Weflly. 
Fr. 16 Jac. Rot. 1948. 


Pi did intozm againſt Weltly Anne⸗holder, for uttering ol fleth,3 0 dayes loꝛ⸗ 
bloden, Unde petit adviſamentum Cur. & quod forisfaciat 51. foz eber of: 
fence, unde ipſe petit medietatem. Upon not guilty, it was found agatas the De⸗ 
tendant, and now it was ſaid in arreſt of Judgement, that there was a Statute 
{cil. that gives 5 J. for an offence, but then it divides it one third part to the 
Uing, another to the Informer, and the third to the pooze: Et Curia advifare. 

ut J am of opinion that the Inkoꝛmatton ts infatkicient, for an Information 

ath not onelp ſome what in it of an Indiament to lay down the offence, but bath 
allo the nature of an action, fo the Party to demand his due as in another acton, 
tobich is his Otkice to demand certain, and not the Courts to afligne; theres 
loze tf be make no demand, oz demand that appears not to be due, bis Inkoz⸗ 
mat ton is inſutkicient. 9 5 


Bicßhord Verſ. Bickford. 
Tr. 16 Jac. Rot. 843. 


Ickford an Adminttrate; brought an ad ion of Debt again Bickford, and 
alter {ne found for the Plainttffe, it was ſpake by Chibborn in arreſt, that 

the action was brought the 2 of Aprill 16. Jac. and the Adminiſtration was laid 
in the Declaration granted the 11. ol May alter. So the Judgement was taped. 


Maſon Verſ. Grafton, 
Tr. 16 Jac. Rot. 1725. 


Afon bzougbt an adton of the caſe againſt Grafton, fa; goods inbeſelled 

out of his Inne, and found for the Platntiffe. In arreſt it was exceptes 

tdat be had not alledged it to be in Communi Hofpitio, (Quxre it both in the 
zit and Declaration.) Pet becauſe the Declaration lald the cuftome for 
common Innes, and then latd that he was Hoſpitatus in hoſpitio, the Platuktffe 
bad Judgement, Foz it Mall bee intended (and it is) Domus, non Hofpitium, 
ff it be not commune. 


183 Bak ag Haris 


Inforimation. 


Information 
muſt conclude 
with the de- 
mand of the 
Informer, 


Cafe, 


Action falfifted 
of the Plain- 
tiffes ſnewing. 


Action ag ainſt 
an Hoſteler nos 
laying Comm 
ne Hof pitium, 


45 


246 Harris verſ. . Holford eh art Norton verſ. 


Treſpaſſe. 


Amendment de 
placito deb. for 
Trefpafie. 


Obligation. 


Delivered as a 
Scrole to; the 


party. 


Ap-fobn, Parker. Cafe. Molineux &c. 


Hai Verſ. Ap John. 


1 by Harris ome, Ap John, after Uerdic it was bound a that tbe 
Ven, fac. and Habeas ¢ corpus, was de W debiti. Ad the Court 
amended tf. “vee 10 „„ 


e 9 Verl. Parker. 0 ae sear ee N 


* 5 
Ebt! per Holford Werf. Parker far Obligation: The Wa pleaded 
Der that he deltvered the writings fo the Plaintitke himſelk, as a ſcrole t upon 
condition, &c. Et iſſiat nient fon fait, und demurred e se 
Wendet wit N e HO ia 


4 8 enh A 2 0 


* ction upon the statute of Hay & Cry per Conttable, verſus homines ae 
bitantes in dimidio Hundredi de Waltham Apres Verdict fuit accept, and 


5 Pꝛelident there ſbewed of a like Action, Verl. inhabitantes in Hundredo de W. 


covendht. 


Adminiſtrator 
during the mi- 
nority of the 
Executor of an 
Executor, how 
he fhall be 
named, 


Debt. 


Amendment 
of the impar- 
lance Rol, by 
the Writ Ori- 
-ginall. 


communiter vocat. half hundzed ot W. And pet the Court gave Judgement in 
this tale fo2 the Platntiffe. 3102 the Court may wel intend it indeed to bea 115 

bundzed, and lo but called balf, and it bath indeed an Mundzed Court by it 5 
und lte it would have been fo pleaded. oz given in evldence. gs 


ue Executor of James Hibart 7 on 
Vic ~ Molineux: and 8 
Bas KN ie 5 Jacob. 


Nowe ere of James Hobart,trougbt a a 1 ol eee agatnt Mo- 
linenx and Nae of the goods of T homas Carr 1 ] te Che 


i i 


reſt bp Towes, that the Defendant chonld have been named Aung tanh ol 
the goods of Edward, not admintſtred by Thomas. But the Court being inloꝛ⸗ i 
med bp the Pꝛotbonotarles, that this Was the antlent fozm; Judgement was 
given for the Plaintike, if the childzen had been Defenvants, they thould: 
been named but Crecuters of the Crecutor, for the reſt follotws, but the co 
ting of adminittratton ts ol both goods, but the e Mes in the Witt 


Leefe Verſ. Arrowfmith, A Bhi sa 
Mich, 16 Jac. Rot. 581. ‘ 


Ecfe bꝛought an action of debt againſt Arrowſmith, foꝛ z3col. and in fhe iim: 
15 patlance roll, the Count was upon the fale of divers parcels to feberall 
fammes; al making up but 294 J. But alter the Count upon the Plea tol was 
rigbt, and upon nibil debet, it was found foz the Platnt: and W 
parlante roll could not be amended bp the alter roll pet becante Bay le the 2 


kits Attoꝛney affirmed on bis e to the Clerk were pe 


Courts Eccl eſi- 
aſticall medleth 
not with raling 


amended bp the Court. 
e Verl Pannell, Wy ad at) 
M. 16 Jac. Rot. 716. 


Mich and other Church wardens of Ridgewell in Effex,prefented fo the Arck- 
Deacon,that one Pannel was a rapler and a ſower of diſcozd between Petah- 
bours 


Mats verſ. 7 Luchs Ke verſ. 
Conisby. 2 Cale Wall. 


bours, toberenpon the Arch Deacon enjoyned him purgat ion; and the Court 
awarded pꝛohibttion, fo2 the Cauſe belongs to the Weet and not to them except 
it were in the Church o2 the like. 


Wats againſt (anisby. : ye A5 
M. 16 Jae. 


Lizabeth Wats wile of Edward Wats, libelled in the Sptrifuall Court a- 
gatnt Jane Conisby E xecutrix of the E xecutoꝛ of Henry Conisby f02 a We- 
gacp of 1601. The Defendant pleads the releaſe of Wars the husband after mar: 
riage, and there were tivo witneſſes fo the releaſe but both dead, and therefore 
not allowed, wherenpon Prohibition was granted cantaining this averrement 
that the witnelles were dead, and that the offered to prove by witnelſes that it 
was the hands of the witneſles dead, and that Wars the husband confeſſed that 
he fubfcribed the releaſe. N ’ 


* 
7 2 


Luchs Cafe. te 
M. 16 Jacob. . 


tc Luch was bought fo the bar bp Habeas corpus cum cauſa directed fo fhe 
Pajoꝛ, Aldermen and Sheriffes of London, oho certified the cauſe as fol: 
lotveth. That there bath been a Court of Orphans time out of mind in London, 
and that the cuſkome bath been, that it any Freeman o; Freewoman die, lea- 
bing Ozphans within age unmarried, that they babe pad the cuftoop of 
their bodies and goods, and that the Crecufors and Adminittratozs ‘babe nfeo 
and ought fo exhtbit true inbentoztes before them, and tf anp Debt appears due. to 
become bound te the Chamberlain, to the ule of the Dzphans in a reafonabl 

ſumme to make a true accompt upon Oath of them after they be regelved, and 

they refafe, to commit them ffl they will become bound, and then chewed that one 
Jane Cutler widow, being a Freewoman Fichmonger, died leaving divers Oz- 
phans, and that this man was Adminiſtratoz and bad erhtbited an Inventory 
ol d 1000 |, debt unreceived, and was required to give bond of 2000 J. ut ſupta, 
and retuſed per quod, & c. And it was alledged koz the pꝛiſoner that he was al⸗ 


read bound in the prerogative Court to make atcompt and fo be chopld be twice . 


bound. Alſo that he was informed that there was no {ach caffome fo2 widowes 
of Freemen. But the Court anfwered that they could not examine the truth 
of the Cuſtome, but the validity of it, and they held it reafonable enough, ik it 
were true. And it the Cccleffatkicall Court would impugne a latvfull cuſtome 
this Court might grant a Prohibition. by 


Scot Verl. Wail. 
Tr. 16 Jac. Rot. 31 10. 


Neer Scot and Wall, the Plainticfe had a Paobibitton containing, that tobere 
be had 20 Acres of Mheat, and had ſet out the ro part of ff, that the Defen- 
dant pretending that there was a cuſtome of Tything that the owner ſhould have 
45 ſheabes and the Parſon 5, and fo ſued for that, unn was no luch cu 
ſtome: Foz the Court laid, that the Modus Decimandi muſt b. 2 t 
Eccleſtaſticall Court, as well as the very Tythe, and if it be allowed betweene 
the par ties they ſhall proceed there; but it the Cuſtome be dented it muſt be tri 
ed at the Common-Law, and tt it be found fo; the Cuſtome, then a conſultation 
mak goe, ofberivife the Pꝛohibitlon ſtandeth. 
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hibition, 


Qephans 


Cuftome for 
Executers to 
give bond in 
Court of 0% 
phans,as well 
as in the ES 
clefiafticall 
Court, 


Prohibition 
Court E. 1 5 
alticall if they 
intrude into 
the Court of 
Oxphans, 


Prohibition. 


Prohibition 
mands 


tithe accord: 


7. 


248 Auſtin verſ. Ms Spray verſ. 11 Sin bi vert. a ae vee 
| 2 Sherrot. Boucher. 8 af eman, N 


Tr. 16 Jac. Rot. 1915. 
Vitin again Kirby, Falle Judgement upon a Judgement in the Countp 


super ſacram. Court in Treſpaſle, the Jury fap that the co eft cul ap leaning out 

ontitted: ſuper ſacramentum ſuum and reverſed. 5 an 

ebe, ea eae a ate Sherrot. „ on 
3 H. 12 Jac. Rot. 794. mh eee ee 


f Pray aatnt hemor Debt againſt an etre. who pleaded riens per e 5 
Rpm ler ia 8 iour de &c. The Plaintiffe pleaded, Chat heretołoꝛe be ſned ens Be Wart of 


gainſt the h 
er Debt againt the fame etre, upon the fame Wond in this Court, andthe De⸗ 
by journeyes kendant was Datlawed, which Outlary fo> the inſutkiciency ol the P2ocla 1 
amounteth up. mat ton was reverſed, and he lreſhly brought thie Catt, and avers that the De. 


on reverſa 


Ourlawry. Il of fendant had afiets the day of (be firit Watt purchaſed; whereupon the Det 5 


nant demurred. The like bath beene pleaded oe the hades but no 


Judgement ai ee given in thele Cates, 


7 


ami · N e Smith Verſ. B Bouter! „ 
M. 16. Jac. Rot. 3339 e i 


Annuity out of ci inongbt a Watt of Annuity againté Boucher and 4 t beamute i 


clear gaines, was 40 J. per annum, folvend, extra clara lucra, de les Allom Wookes, x’ he 
e che Pefendant pleaded that there were no clear galns, and upon the Demurret r the 


1 abfo- Plainktfke had Indgement a Argument. Fo be ‘Cri , 
3 ae and the reſt is idle. a 
eae a Parkins mae as Piles e coe 
Probibition | Farmer Verk Shereman. : 110 ys 5 ois 


Difmes deman- ke! Farmer & 1 in Pꝛobititton the Cafe fell 8 that an 7 tied 
ded of nen ving a privilege to be niftbargedof Wypthes quamdiu mani propriis, in 
lands, entailed the time of E. 4. made a gift in Talle, and 31 H. 8. fhe Abben was dillelbed. 


before the Sta- 


cute 3x Her . The queſtton was, Whether the Donee oz the ttae ſbould be dilcharged. 


feemeth clear be ſhall not be diſcharged for the Statute diſchargeth none, bot is 


the Abbot was difchacged at the time of the Difolutton, fo tbey mug clair a 
eſtate and diſcharge under the Abbot, fince the Statute, fo il by a common Re- 
coverp the reverſion had been barred befoze oz after the Statute, lut it the land 


bad returned to the Abbot 1 ae before 9 02 after the aue 
beene satus ‘ be i bad 


5 ee BS : ve N. 270 N frp a 
1 5 j 3 N Verſ. Seward. Re 099 i 5 


Mich, 16 Jac. Rot. 72. & 677. be ee ined 


| Probibition Apper àgainſt Seward a art | 

Laem on, bad a Pꝛobibitton again is Paricht⸗ 
Aug b Nes oners, that libelled in the Spiritual Court to make sn ie 5 mi 
frome of tithing there of divers manner of citer in c rei memoriam. a ae 
in 1 „el attempt. N 0 Wen 


1 “ * „ f 
ge | eee e aoe 


Baryets 


en Ver Kirby. a ies fh A 5 * ; 
x 0 MP PB a is PR 1 5 


i 2 — 
Barrets . Bird verſ. Thorp verſ. Bradſbam verſ. 249 
Caſe. 2 Snell. 8 Taylor. 5 Walker, 80 


. : : 
Harrets Caſe. 51 Caſe: 
155 H. 16 Jac: 
X Warr. charte was brought by]. Ss. againté Barret, and counted upon a Fe- No amend. 


a offement made by Dedi & conceſſi ad Denham in Norff, whereas the L and Pah: 80 
was laid to be in another Coton, upon demurrer, this groſſe fault appeared and falle laid, 


Was dented to be amended, becauſe it was pleaded without a Sergeants hand. 


Bird Verl. Snell. Ejethione 
H. 16 Jac. Rot. 1819. Go. 


Ird bꝛought againſt Snell a Mzit containing both an Ejectione firma, and à Ejectime firme; 

frefpatte of Attanit and Batterv, and upon not guiltp pieaded, Merdict was piepen of 
given oz the Plaintife both fo the Ejeament and Battery and entire dam- nc Win. 
mages alleſſed. And the Court adpiſed of the Judgement, becaule it was without : 
Vzeſident, but the dammages fo2 the Battery could not be releaſed, becanfe they 


were entire with the E jeament. Mote it ſeemeth holpen by verdi. 
Thorp Verſ. Taylor. 9 Obligation, 
2 H. 16 Jac. : 


N brought an Action of Debt againck Tay lour, and counted upon an Dh: Count upon 
ligation made ultimo die Auęaſti, anno 4. Rs. upon Oyer of the Bond. it “hex and 
boze Date 19, die Aug. anno 4, the Defendant pleaded non eſt factum. The Heed” 
Jurp found it his need. and the Plaintiſte bad judgement ; Foz the Count was 


. hot ofthe date, but ot tbe mating, and the Jury have found the deed. 


f Brad{hawe Verl Walkers aa oe ei - eae 
. Sh M. 16 Jac, 
BS brought an Action upon the Cafe againſt Walker for theſe woꝛds; Action 11 5 
Thou art a filching fellow and dive filch from William Parſon 100 l. Alter el chin 
Uerdta for the Plaintiffe Cur. advifare,fo the too2vs are of an uncertain ſenſe, Bath ase 
and fo judgement was pronounced una voce, Mich. 17 Jac.nihil capiat. 3 2 
Marfh Verl. Sparrey. x Eick, 
H. 14 Jac. Rot. 1859. G 


M Arſn bꝛought an E jectment againſt Sparrey, of the demtfe ol Sir George 
I. Wrortefly, and the Piainticke had Merdic ard Fudgement, Mow ir wies „ele for De 


moved by Hitcham that the Catt was Deviſit, where it ought to have been Di- 
mifit, and it was amended per curiam. i n 


Cuppledick Verſ. Sir Philip Terwhit. — BP) Guava! ar 
m2 Tr. 16 Jac. Rot. 3 210. g ped. ‘ 


(CO Uppledick bꝛougbt à Quare imped, againſt Sir Philip Terwhit & alios qu. 

WU Pome 2205 e Ecclefiam de Vicibi, &c. Che Defendant 
pleaded quod nulla talis habetur Ecclefia vocat. Vlcibi in Com. pred’, wherenpon Gui 

{flue and after verdid pro Def. it was moved by Harris fo; the Plaine. that the 

Ven. fac. was miſtaken: Foz it was de vicineto de Vicibi, where it would have i 
been de corpore Com. as where the iſſue is upon no ſuch Tobon: But the Court Wa tali bi. 
gave Judgement qd.caſſetur breve, for though it be denied that there is any ſuch beta Ecleſia, 


2 i 8 ented, and the Count of Eccleſia de Vicibi is an 
Church; vet the Town is not denied, and th Sy has l 


250 Pie verſ. Briers verſ.) Hide 1 
3 Deane. Goddard. 5 


allegat ion that there is a Tobon called VIcibi, whereot whether there be a Church 
the viſne ariſeth pꝛoperly from the Wobon, and thougb J obſer ved the tue did nat 
meet in words: Foꝛ the Mit is Ecclefia de Vicibi, and the Plea Eccleſia vocat. 
Vicibi, yet the effect is fhe fame. And note that though another of the Deten⸗ 
pants, Scil. Clerke, bat pleaded likewiſe fo the 1 oa no ſuch Withop of . 
as was named, c. foberenpon there was another d emurrer, pet the w 

zit was abated ain. them all, upon the; ae Nien gtten 
the other upon demnkrer. ep sae 


Pie Verl. Hale 


e Mich. 15 J ac. 


P'. informed agatnft Deane fo; farning one bonfe into many dwellings, upon 


at. 35 Eliz. 
galt 11 85 
whether in Blatatick. And Serg ant Harte Ore eft of J viogement fat 
force or no. expftedz Foz it was enacted fo endure fo2 7. pears, x after war ae 
Heſklon of Parliament then rete lt 9 at 
liament 43 Eliz. Allo the pena 


‘bp that Act is given one baltto the 
levied bp diſtreſle, and the ol er halk to the Inkozmer, & Cur. adviſare, 
Briers Verſ. Goddard. 1 
. ‘Adm.daring the Nter Briers & Goddard; Ada dt e dase minore state of thepanabtet 
| Executor gives after fooke Husband. And the Court was ol opinton that do mmchot the goods 


bond and mar- ok the Intestate us amounted unto the valne ot th af Dgbts pato, 1 undertaken 
re bp the wile, the husband migbt retain as his! : 


Quxre holo the Cale thall be ff 75 wile die, fz tin the e busbar g no long 
chargeable by ber Bond. Allo t be Court teas of opinion that this kinde of 
Adminttration dur ing the 4 1 5 Executrix was not within the Stat. 


is an Erecutoz all the while, otherwiſe perhaps tt were it the 1 * 
made from a time to come. 


8 be 


HI. 16 Jac. Rot. 562. 


ene 15 Pee for Hide Plaintifke againtt Ellis, Karmour of the e 
having paid 5 Shinfeild in Com. Berk. and pꝛeſcribed that all Tenants and Decupte 
‘Tytheforthe the Meadow, had uſed to cut the graſſe and to ſtrew it 1 0 4 
rt. and then to gather it into winre ves and then to put it into qratte c 
parts without fraud, and then to let out every tenth cock great oz tt 
qacfon in fall fatis fad ion, as well of the frit as of the latter making; upon tra 
verſe of the Cuſtome, it was found fo2 the Plainkitte. And excepkton was taken 
that the Cuſtome was vold, becauſe it contained no moze, then every owner ought 
to doe, and ſo no recompence fox the ſecond making : But the Court gave judge 
ment ko; the Plaintiffe. Foz Withe naturally is but the tenth of the rebenew 
ol mp ground, not of my labour and indultry, where it map be divided ; as in 
graſle it may, though not in Coꝛne: And e en 
Acco ol wood andi, and ſo of grate: And ſo here the Jury 

thts lozm ok Typthing to be the Caſkome there, it is well. And! 

ment was given upon the like Cuſtome üntde Rings ae actu ge 
032 af between Hall and Simmonds. 


fp 


: 
i 
* 1 


the Stat. 35 Eliz. the „ 1 plank not 11 9 sci Pat oe 


eend of fhe Par⸗ 
Wardens of the arith, Where fhe offence 1s fon, the tellete of the be hdy to be: 


‘minority ofan 1 Executrix, made divers Obligations unto the Creditozs of the Inteſkate, and 


N . 
of 21 H. S. to be granted of necetlitp fo the widow of the Teſtatoz, becauſe there 


robibition. a E de Verſ. Fis. 4 155 E ; +, va 


Philips vert. : Fetherftone Haugh we arver verſ. ) Gyimſtone verſ. 251 
Mood. 5. verſ. Topfall§ H. bg. Molineux. 


Philips Verſ. Wood. : Blateery. 
Mich. 16 Jac. Rot. 2099. 


Hilips brought a Treſpaſle of affault and battery agatnf Wood, and Wood 

who pleaded not guilty, and it was found for the Plaintitke. And after bere 

dict it was moved in arteft of Judgement, that the Writ was againſt theſe two 

Defendants and another, and therefore the Count ought to have beene in the 

fimul cum which it was not. Et curia adviſare. But Tr, 17. Judgement was 
given, but it was taken as no ozigtnall, and ſo apded by the Stat. 


Fetherſtone Hugh Verſ. Top/all. Debt. 
Hil. 13 Jac. Rot. 715. : 


Peeters Haugh agatntt Topfall, acton of Debt againtt the Executoꝛ. The N 4. 
zit was purchaled in the County of the City of Yorke, and the Declara- men of che 
tton upon the imparlance, Roll was entred, M. 13 Jac. Rot. 3409. And in the imparlance 
matgent Civic. Eborum, but the Peclaration was that the Teſtatoz apud Vil- Roll, by che 
lam Novi Caſtri ſuper Tinam conc. fe teneri, &c, wherenpon the Defendant Original 
imparled ufque Hillar. and the Plaintiffe counted again right, conc. teneri apujd 
Civitatem Eborum, and upon {fae plenè adminiſtravit, Werdic for the Plaintiffe, 

and Judgement, and alter the Recozd removed by Errour and this alitgned for 

Errour in the Kings Bench. It was moved in the Common Pleas, that the 
imparlance Roll might be amended and made agreeable to abe pulsing. but ik 

was denied bp the Court. 


4 Carver Verl. Hiſchig. 
H. 13 Jac. Rot. 970. 


Arver dgainſf Haſelrig, Adm, durante minore ætate of an Executoz, and did Nane 
not aberte that the Crecuto2 was fell toithin the age of 17 peares. Opt- tungb7 


nion, That be need not, e 1 were ik 5 e were ſuch an Ad- whomaverred, 
miniſkratour. 


H. 16 Jac. Rot- 
1100, Exitys, 


G Veil 1 Information 
Hil. 16 Jac. Rot. 85 0. * 


Pfozmation by Grimſtone again Molineux night and bis Mile, fog fhe Lodo penall 

Reculancy of the Milte, upon the Stat. of 23 Eliz. the Defendant: pꝛaped 1 See 
Judgement of the infoꝛmatton, and pleaded a Stat. of 31 Eliz. That for that of- shires, Ea 
fence amongſt others, the action would bee brought inthe County where the of Recuſancy be 
fence was committed, and avers that the Wife was inhabiting in Lancaſter at one of them. 
the kime, & c. abſque hoc &c. in London, whereupon a demurrer. 


Pote this offence is not in committing tot in omitting, and non feasans. 


- Armefted's Cafe. Star=chams 
Paſc. 17 Jac. ae ber. 


8 Ir Henty e Attournep Generall, intoꝛmed in the Starchamber ore Breach of Pro- 
renus ägainſt William Armeſted and others; for builoing without baicke, eaters 
agatnt the Proclamation, thoughupon old Foundations. And they were all Fadi 75 lune 
fined fo one peares value of their houles, ſaving one that was fined move, becauſe dear chnet, 
be bad built two CTenements upon the foundation of one, fo2 that did toozk as tll 
an effect as fo one of them as it he had built that upon a new Foundation. 

And it was laid, that Pꝛoclamat ions were fo far juſk, as thep were made pro 
bono publico. fog, publique utility as againſt the increaſe of buildings in London 
and abont it, whereby it they cannot be fed, cleanſed oꝛ governed, the Country is 
diſpeopled, & timber conſumed, the City we 1 € beautikul, and moze e 
a } 2 0 


252 So Lake verſ. 
Hatton. 


to fire. And in this the king builds upon old Foundations, for be tound thelike 
Pꝛoclamat ions and proceedings upon them in Queene Eliz, time. Whe otken⸗ 9 
dozs were alſo en joined to reform their buildings actozding to thepProclamation 


Lake Verſ. Battn. 


Star-cham- 
ber, vie ; 


ene Lar in of Northampronſb. whole 
party grieved, lll upon the like canfe was catt out ot the Court tos that park of the I bell hat 


8 


plain of it in having no intereſt in it: Foz perbaps the party libelled againſk, bad rat 6 


complain, Put {fa man did complain that two perlens on one of them had forges 
a Deed, tots Charge ts naught, becauſe tt is his owne Declaration,whichmue 


ane 
| handle 
a berſed between tivo ſtrangers, wherennto the was made no mee 


Vut be migbt 


force him to accuſe ber of thoſe fonle faults contained ‘tz king. pberec 
perhaps be holds ber innocent, and therefore bath no 9550 his Bill to charge 
der: And to make bis intention more cleare, be bad mo bed before the Uing, th 


Breadman 115 Waddingtons$ Lale verſ. 25 3 
Coales. Caſe. Hatton, 


the Counteſſe wonld have joyned with him in this ſulte again Luke Hatton, and 
it was reluled. f 

And where Str Edward Coke had ſatd, that if it had been true, that the Coun- Libell punithed 
teſſe of Exeter had a purpoſe to poyſon, &cc. that Hatton might babe jutified the though the 
WArifing, J denied it; fora W ibell, though the Contents be true, is not ko be Contents be 
juſkiſied. But to difcover it legally to ſome Pagiſtrate oz otber that map bade 
Cogntiſante of the Cauſe is the right way, but it may be juſt iſted in an Action 
upon the Cale. 


Breadman and (oules. 


Readman was bound ina Stat. of 2000 J. fo one Coalcs, who dying inte⸗ 
kate, the Aomintftratton was committed to his wire who married one 

Fawne, which Fawne became bound totth others to the Ring in 600 J. and then 
he und his wile did by Deed inrolled in the Court of Wards aftigne this Sta- 3 
fute unto the Wing for papment of the {aid debt of 600 |, fo the Uing, Which was C Wards. 
papable at certain dapes atter the alliqnement : and we reſolved that this attign- 
ment was good, not withſkanding the Statute of 7 Jac. which makes allignments 
of debts voyd, other then ſuch as did grow due oziginally to the Kings debtour 
bona fide, fo; the purpoſe of that Lam was, that no debtour of the king ſhonld 
pꝛocure another mans debt fo be aligned, which was a common pꝛaciſe but this 4 b e 
is Fawnes oon debt, hongh not to bis otun ule, which he may himſelk releaſe and King good. 
diſcharge, and by the fame realon map alligne. : 


Maddingtous Cafe. 


The twords of the Wzit of Diem clauſit extremum, fo the Cfcheatour are c Wards? 
Quod per Sacramentum proborum hominum diligenter inquiras & inquiſi- 
tionem indé diſtinctè & apertè factam nobis in Cancellaria noftra, ſub figillo tuo 
&x figillis eorum per quos facta fuerit fine dilatione mittas &c. In the concluſton 5 
ol the Ofkite it is thus: Ia cujus rei teſtimonium tam eſcaetor predict. quam Ju- 
rator predict. huic inquiſitioni figilla ſua alternatim appoſuerunt. cae 
It was ercepted, that alternatim did impozt interchangeably, and that fo it 
ſhould not be underſtood that both Eſcheatozs and Jurours ſhould ſeale to 
one TESS 18 f RG Faroll alterna- 
Vut we reſolbed it was well enough betaule it is latd tam Eſcaetor quam Jur. 
And it map well be true, that all did ſeale, and then the adding of the woꝛd alcer- 
natim, which mut not be ſo curfoullp conſtrued, but may be taken to both parts of : 
V8 4 


fhe Tnqattition, all not hurk. 


. hana 8 Lake Vers Hatton. n A a Star-cham- 
: GRR Gn 0 5 8 fk (aa PEE ERED ber. 
Ss Thomas Lake princtpal Secretarp, bꝛongbt a bill in Starechamberagaint 5. Cafe. 
J Luke Hatton ſervaut to the E. of Exeter, ſuppoſing that be delivered to his 
daughter the Lady Roſſe a wziting, purpoꝛtingthat the Counteſſe of Exceter had 
a purpoſe to poyſon both the il ady Roſſe & the Plaintifte, and ſome other ſcandals 
ol the Countetle, and now dented it and fat; that they had forged tf. Alter wyleh 
Caule publiſhed and ready for bear ing, it was moved by Sergeant Crew, Str 
John Walter, and others, that this Bill ougbt to be rejeded, becauſe this being 
in effect a 2 thell againſt the Counteſte, no other could complain of it, except per⸗ 
baps the kings Attoznep, according to the like rule given in this Conte, in the 
tale ot Doctor Lambe, ae n n 
This was long and vebemently debated, and at latk voted by the Court, And 
Bir Edward Coke leading, was of optnion, that there was no moze ok the 155 


254 


to be heard, but the proofe that Hatton had charged the Plaintiffe with the Ut⸗ 


en fo ground a e upon. ; % ae acct 


Faller Haftf. 


ol ft fo the ale of them two, and the Pelres of their tiwo bodies begotten, ‘the 


This argument 
was Mich, 16 
Jas. 


ee the Freebold of the fame Land, 8. pur. And then ſet 


Sa 


Duncombe 7 
Wing field. 


bell, as being tbat whereby be was grieved. Wut J chewed that inthis Cale Sir 
Thomas Lake did not complain of the , ibell, as on the bebalfe of the Counteſſe 
for the wzong done te her, but to charge Hatton with the deltvery ot it, to dil⸗ 
charge bimfelfe, who was otherwiſe anſwerable ko; it, as being foun n bis 
hand. 

And lo after by the Tote of all the 2020s, the Bill was retained and aun 
heard atcoꝛding to the patoritp of erbibiting of it. N 

Allo in theſe Cafes which were three, whereas witneſſes were e on ; 
part of the Bill upon Letters and exhibits, which they ſuffered not to remain in 
the Otkice, but tooke them again into their keeping, all thole vepofitions were 
refufed, Coz where they are depoſed, they are part of the depoſition, and therefore 
ongbt to remain in Court as thetr Acts, whereas being kept in the pꝛivate bands 
of parties, they map be altered and 17 alter ie eee and lo not . 


“Duncombe Gal tii 
Tr. 15 Jac. LO" 988. 


Cx Melton and Alice bis wife were felted of the land 5 91 
5 in the right ol Alice, and leabied a Fine with Pꝛoclamations 43 of Eliz. 


eS rem.to Sufan Andrews, the leſloz fo2 Life, the rem. to. Francis Duncombe in kaile, le, 
e the rem. in Fee to the laid Alxe; and the Jury found the fetfin accoꝛdingly bp : 
“fhe Stat. of afes, and that the Tenements were in the acuall } poſleſtton oe 
‘© George and Alice, and that Melton alone, Menſe Michael. 44Eliz. lepied an 5 
e Fine with Pzoclamations of the fame Lands, to the ue ol the fame M i 
oc and his wile, in {pectall tale as before, the rem. to Melton bimfelfe in fa tle, the 
te rem. to the fame George Melton and oneEvan Melton in eeza nd yen the arp 
© found that they were leiled bp force of this Fine «the Ack ol alen out! ae 
And then then farther finde that the fame George Melton and Alice his wife 
« being fo ſeiled and in acuall potlettton thereot ; Alice died 14. Novem: 44 E. 
ce iz. without iſſue, and that one John Duncombe is ber Meire, and that George 
Melton continued his poſſeſſion and was ſeiſed prout lex, &c. And that he fo 
“feted 1. Febr. 45 Eliz, did foz monep bargain and fell the Tenements unto 
* Curtis and Stephenfon, and their Beires, and ſet down the Indenture in hac: 
st verba, wherein it is appointed that there chall be a recoberp: inſt th em, and 
ts a 


te that it Shall be to the ule ol Melton and bis Heires, but no inrollme 1D, 
<‘nettber is it concluded that Curtis and Stephenſon were ſeiſed by force, of this 
c bargat and ſale not fo much as prout lex, &c. But then they pꝛo ed a 8 
that one John Colt and Holland 23. of January 45 Eliz. did profes 
“of Cntrp in the pot, againſt Curtis and Wu itn n 


common recovery, wherein George Melton was called to tua rranty with tbe 
Execution. And that the fame recovery was to the ule ol George Melton a nd 
“his Heires, and then they found that George and Evan Melton and 1 ! ig ule 
* mabe a Seale for 21, peares unto one Speed, which ‘Leate 1 
“ feild the Defendant, a jan George Melton died. And W 
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Duncombe verſ. 
Wingfield. 


Andrews, and the other old rem, and J thinke it did as long as the ‘Remitter 


food, 
2. Mhether the Remitter failed and when, and J thinke it failed, and vants 
ſhed fo foon as the wils died, and then the old remainders were turned into rights. 
3. That though the Remitter ceaſed upon the death of the wife, pet alter the 
death of Melton the husband, Sufan Andrewes had lawtull entry bp the Stat. 
32 H. 8. and by her entrie did both regain her own eſtate and the remainders, and 
fo the had power to make the Leaſe to the Plaintiffe. 5 
4. That there is no recovery at all found in the Cale in reſpect of the repug⸗ 
nancp of the Uerdict. 5 = py a Raa 
And to the fir point, J make it no queſt ion but that the husband and wile 
being Tenants in ſpeciall Tatle, with rem. over, the husband difcontinues by 
Fine oz Feoffemeut, and then take an eſtate back again to bimſelte and his wife 
in {pectall Taile. That by this (as it was at the CommonLaw) the wife was 
ipfo facto remitted, and by neceflary conſequence the husband alfo, though it 
Were krue that the husband was fo far bound by bis oon Ad, that he could not 
in his oton perſon claim it fo, wherein Littleton being plain, and the Lain 
tleare, J fo leave it withont regard of the Book 21 E. 3. that makes difference 
where the wife oꝛ husband ſurvives, fob that Remitter is executed at the firſt. 
And the Cale is the ſtronger; pet in conſideratton of the Remitter, according fo 
the judgement of John Sayes Cale 41 E. 3. 15. where a Feoffement was made to 
à husband and wife in ſpeciall Tatle, the rem. to A. Then the husband made a 
Feoffement and tooke an eftate to bim and his wile, the rem, to B. the hus band 
died, the wife agreed to the lecond eftate (as in reſpect of ber felt the might) both 
being made dur ing coberture ; pet it was judged that foz the benef of A. in the 
rem. the could not, much moze here the beſt eſkate ſhall be judged in the wile eben 
fo2 her ſell, ſince the lived not to croſſe the e of Lalo, by her own Act. And 
like wile toꝛ the benefit ol the rem. as J allo beld in the Cale of Str John Sherely, 
but Hawtries Caſe M. 2 & 3 Eliz. Dyer, 192. And 18 Eliz, Dyer, husband and wile 
ſeiſed in Calle remainder in Fee to the husband, be made a Feoffement to the 
ule of himlelt and his wife fo2 lile the rem to her younger ſonne and died, the wile 
19 the latter (though the did chule the flirt) foz then the rem. could not 
e remitted. J 
But now it is objected that the Cale differs from that it was at the Com- 
mon- aw for two ſpeciall reaſons. b : 
The fir, that the ſecond efate fo the wife in this Cale in queſtion grew bp 
a uſe declared fo the husband and wife in Taille, upon a Fine by the husband 
band onelp, which eftate coming in place of the uſe, mut by lozce of the Statute 
ok uſes, be ſuch in quantity and quality, as the uſe was which was out of a new 
eftate and not out of the old, whereunto the remitter would be. 
The ſecond Objeckion ts, that the fir estate being to the husband and wie 
in ſpec iall Tatle, fo that Iſſues inher ttable matt claime as Heires to the husband 
as well as to fhe wile, bis Fine bath 1 5 thoſe Itaes and himlelt, and 
pbathextinct the intatle, and fo confequenttp that eftate cannot be remitted. 
As fo the fire Objen ion, J contelle it is cleare that it an Infant o2 a woman. 
babing right of lands diſtontinned, wherein entry Was not latofull, tf the fame 
Inkant o woman covert come to that land by way ol an uſe raiſed out of that 
eſtate, the frſt taker ol fuch ettate tall not be remitted, ko; the violence of the 
letter of the Stat. 27 H. 8. And the frſt taker in this Cale, is to be under ſtood 
ok the firſt taker ot every ſeverall eftate, as well in remainder as in poſſelton. 
And therefore, 34 H. 8. Dyer 54. Amy Towneſends Cafe, Tenant in Watle, 
made a Feoffement in Fee to the ule of- his wile for life, the remainder to bis 
next Beire of that intatle, be bali not be remitted, no not it be had the ule bp de⸗ 
ſcent, as Simons Cale, and Marmadukes Caſe, 6 E. 6. il be were the fli to whom 
the patletion was fit tranferred bp the Statute for then {ill be falls with 
in the Letter of the ato, that bee mutt bee in of the eſkate, as hee was 
of the uſe, and pet he bath both the Frec-holv and the right and that wit ont bis 
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fault, 
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kault, and can have no Action, which are Littletons grounds and teafons of Re 
mitters. 


ote, an Ac of Parliament bath every mans content as well to come as pres 


fent, and lo bets here an Authour of his oton burt, and alſo he matt bold tt as 


the Ac gives it, having power ko binde every mans tight, elther finally 07 ſub 
modo, as here it is fo; the firſt Taler: And therefore: are fabings oz 
rights in Ads of Parltament. 


Dee M.15. & 16 Eliz.Dyer,3: 29. at 251 Dyes whieh ts a dränge C 


ſtuy que uſe in tay le, remainder toa ranger in Tatle, remainder ko himlelt in 


Fee made a Feottement before the Statute - 27 H. 8. fo the uſe of himſelt fo fe, 
the remainder fo bis elvett fonne Wotre of bis firt entatle and his wil 

died: Pow the fonne was in by the Statute of the new eftate. — 
by koure Judges in the Chancerp, He old Freottees could not enter t 


e of one reafon was given that the ſonne 


ö ind againſt the Statute, have anp ve 
ettate, no not though it were oF ae fcil. the 91185 and 
. 17 ane a nee 


happen fo anotbet before the a ihe ‘him. a8 tf / A, 
be Remainder fo B. in fatle, and A. make a Feoffem 
Tale, the remainder to B. in Tatle again. And 
theſe uſes. Pow both A. and B. have their eftates de 
e ſball be abe and confequi E 


f b 

not üg int it. But J. ntty ot 32 H. 8. 
reafon of this Cate, that bath (ben the wile he 1 5 ber bo 
fo that now by theufe raiſed unto her out of ſuch effate, thee is 
eſtate diſcontinued, but ofan eftate whereupen alter the death o 
might have reentred. 

Pow as upon reentry in rach cate where the entry ts u $ rer 
ſo where an eftate is con veyed unto ber, and is in her though by tbe 
entry being latofall,thee wall be jndged in ol her beſk ettat 
intratio legitima, though not actualis, and fo ts Dyer 192. 

Wut then it is again re objeged, that pet at leact till the 
the eſtate tall be judged in ber as the uſe was which was out 
according to the opinion of the emen hat argued againſt th 
my Townefends Cafe of af eoffemen Made by a W itletfor to the ule o 
felfee. that the W iſleiſee ſhould not be remited till an actual entrr. bale 

To this J anſwer, that J bold the Lato not to bee fo. Co tobich pr 
‘fee Littl. 157. Ita man have right of entry and take effate 2 
be is pꝛelentip without entrie remitted though he fooke the eftat 3 
-conbepance,but be fapes that tf be take but a Leate: fo atin er 
him but upon bis actuall entry. qu, 

And pet J ant wer further as cleare cbatt the Jury finde firs tb 
to the iſtue of the busband and wile in ſpeckall Talle, And that 
and of the Stat. ol Ules thep were fetfed accordingly. But then 
kurther, and fap, that they were both in aquall pottetion of the Land. isto 
aauall potfetfion which impoꝛts entry of thebusband, mutt bee according 
» efkate, which is entire and indiviſüble with bis wite, wölch is the realon 
dente remitter to the husband as well as to the wile at the — 2 


Do 


kthe Dit 5 
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Do then it appears platnlp by the Uerdick that there was actaall entrg bp, and 


fo; the wife, whicb makes an end of that Objectton. 
As to the fecond Objection it is alfo true, that by the Fine of the Musband 
alone, the entatle to the Iſſues is finally and totally barred: And fo are the Caſes 
18 Eliz. Dyer 351. & 269. and Beaum. Cafe, And fo alſo and upon the fame rea- 
fon is 16 Eliz. Dyer, 33 2. Attainder of Treaſon of the Father fozfetts the Lands 
againſt the Itunes, whieb are grounded upon the force of the Wetter and meaning 
of the Skat. 4 H. 7. & 32 H. 8. and the Stat, of Treaſons, 26 H. 8. 4 
But pet Jankwer, that the entaile, which is barred to the Atues, pet re- 
mains, notwithſtanding this Fine to the wile in right, as to her ſelt, and to all 
effafes and remainders depending upon it, and to all the conſequences ol benefit 
to her ſelk and to others by her as long as fhe lives as amply and benefictallp, as 
tf the Fine had not been levied. at Ribas at 
And therefore firſt take Beaumonds Cafe. Co. I. 9. 1 40. which was that John 
Beaumond and bis wile being ſetſed in ſpeciall Tatle, remainder to John Beau- 
mond in ee, he alone leviad a Fine to E. 6. in Fee, which Cate came to the 
Earle of Huntington in Fee. Beaumond having Aiue died, his wife entred, the 
Garle of Huntington confirmed the eſtate of the wife habendum fo ber and the 
heires of the body of her and her husband: And it was ruled that the Confirma- 
tion wꝛonght nothing, becauſe the had as great an E kate befoxe. And alſo the 
Iſſues could not be made inher itable, which were before barred by their Fathers 
Fine, and the Citate Watle as againſt them lawfally given to another, And it 
was farther reſolved by way of admittance, that it the remainder in Fee had not 
been to Beaumond himſelk, but to a ſkranger, the entry ot the wie bad reſtozed 
that remainder fo the ſkranger, and had lelt nothing in the Cogniſee but a mere 
poſtibiltty, fo the bath the Taile not onelp fo; ber felf but to the benefit and bene⸗ 
ficiall to other Citates growing out ot one root with bis. And pet during the 
life of Beaumond the Entatle had been barred, and all had been in the Cogntſee, 
and the wille had had nothing but a poſlibility via verſa. . E 
Nobo it is plain and muff be conkeſſed, that the Remitter in this Cale is to all 
purpoſes as cftertuall, not onelp to the wife, but to the rem. and Eſtates depends 
ing, as was the entry in Beaumonds Cafe. Foz Remitter is as an entry in Lato 
the Law changing the effate as en entry, tf it could be had chould. 


Now becanſe the Statute of H. ). and efpectalip 32 H. 8. bath made a moze ab- 
lolute ſubjeckton of Entatles fo Fines with Pzoclamation then the Common: 
ILatw did fince the Statute of Donis conditionalibus, and that theſe Stat. and the 
expoſit. upon them together witb the other Stat. of 11 H. 7. of diſcontinuance of 
Joyntures in Watle, have induced many intr icacies, perplerities and appear ing 
contrarteties, let us in fome meaſure cleave that learning that we may lee a way 
thzough it upon all occaſions. ö f 8 
It bath been a rule that bath deſkroyed Perpetuities that an E ſtate cannot be 
made to ceaſe for à time, and then to rife again 02 to teaſe, as to one perſon, and 
have being to another, oz to deprive a Tenant in Taile by condition oz limita⸗ 
tion of power of altenation, bp I ine oꝛ common Recovery; Pet in thele points 
tbefe Stat. have induted all thele fingularitics into Entalles. And therelsze at 
this dag V Re 
1 Firſt an Eſtate Walle may ceafe foz a time, and pet rpfe again, and map ceale 
ts one perſon, and be in lozce & eſſe to another. i 
2 Setondlp, an ettate in Tatle may be in it {elf perfec, and map be altened, 
and pet cannot Defcend though there be Idlues of the Intalle. 
3 Thirdly, an Intaile map deſcend and cannot be aliened. 1 . 
4 WafElp, an Intaile may be full, and pet can neither deſcend, noꝛ be alfened. 
Allo as fo the firfk,Beaumonds Cate is fo that the husbands I ine alone binds 
the Antatle, fo as dur ing bis life all is given atwap, and there is nothing left but 
a mere pollibtlttp, That it the wile lur vive, the Chall be again upon her reentry 
Kenan in Talle in rate as beloze, lo it is ceaſed for that time and the Aline bar- 
red, but as to the wile tf che ſurvive the whole e € is reſtozed to ae 


Stat.4 H. 7. & 
32 H. 8. What 
confuſien they 
have made up- 
on Entailes, 


To the firlt, 


2. 
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To the fe- 
cond, 


To the third 
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Jop the 2 fee Archers Cale judged 20 Eliz, iu the Common Pleas, that ik the 
Grandfather be Wenant in tatle, and the Father deſkeiſe him and lente a Kine, 
and then the Grandfather die, and alfo the Father, that the ſonne illue in Taille 


(hall be barred. And the fame J hold ik the Father had levied this Fine without 


dilleiüng bis Gzand⸗kather, oz ik he had died before fhe Gzandkather; for though 
the ſonne thould claime as bette in Taile to the Grandfather as lack ſetſed bp the 
Intalle, pet be mutt claim as heire in blond by the Father, and fo falls platnly 
within the wozds as betre of the perſon that levied the Kine, and claiming 
onelp by an Intaile made to am Anceſloꝛ of him that lebicd the Fine. i 
And J hold that if Tenant in Watle have idlue 3 fons, and the 2 ſonne lebpa 
Fine with Proclamations in the life of his father who dies, (his ſhall not bar the 
elder brother; But ik the elder die without iſlue in the life of the father, the ſecond 
{hall be barred : And it the elder die withont idlue after the death of the father, ſo 
as the elder bad the whole Taile, pet tf the ſecond oꝛ his tine ſur vive and then dy, 
tt (all bar the pounger(fo he is plainly within the words) as well as the fecond 
that levied the Fine. Che wozds of the Stat. ot 32 Hen. S. are that a I ine levied 
of lands in any wile Intailed to the Conuſoz, oz anp his Ancestors Mall be a bar 


aga inſt the perſon and bts betres, claiming onelp by force of ſuch Intalle anx 


doubt, & c. So the Fine doth bar heires of the Intalle in many Cafes, Where the 
Conuloꝛ cannot give the land becauſe be bath it nok. i i 
And therefore J match it with the cale upon Weſtm. 2. de Donis. hep to whom 
the land was giben tall have no power fo alien, but that it hall remain fo the 
tue. Pow fee Lictl.caſe f. 160.38 E. 3. 21.9 E. 3. 16. &c, That it tenant in ka ile 
have {fue 3 fons and diſcont inne, and the middle fon releaſe and bind him and bis 
heires to warranty, and the middle fon dies and then the father dies; This war⸗ 
ranty is collaterall fo the elder, and lineall ta the gounger, becauſe bp pottibtlitp 
he might have clatmed from him of that Intatle, and fo within the intent not the 
Welker of that Lab as here it is. sige 
Do this Land now cannot delcend unto the heires in Archers Cale, (to xeturne 


to that Cafe) becauſe the deſcent is ſkopt and Mranglen; Pet J hold it cleare, bak 


the Grandfather akter the J ine levied may himſelk alien: Foz, as it were again 
reafon, fo fhe Statute bath no Wetter to bar his Anceſtozs, but bis heires onelp 
that lebied the Fine, fone fabing is needful, Sy, Ca 

And therefore in Archers Cale, tf after the fine levied bp the father, the Grands 


father had made a feoffement to a ſtranger, pea o2 but a bargain and fale in fee, 


and had died, this bargainee ſhould have both holden the land againſt the iſſue in 
Taile: (Foz they are barred, and their right ext ind by the fine, and fo the Stat ok 


Welt. 2. fet looſe not fo the reverſion ) and againſt the tathers Conuſee; oz the 


fine in this Cale noth but extingnich the taile, but cannot give it by his conbey⸗ 
ance that had not fo much as righé oz a poſſibility though there were a pottbility, 
fo the Stat. leaves the form and effect of the fine (as to all pnrpoſes and perſons, 
but the ifues in taile) to the ozdinary rules of Law, tobereof one is, Chat a con⸗ 
vopance to one by him that bath but a naked right oz poſcibility wozks bp the ev- 
tingutthing of it in the poſleſtion, B. Moyle Finches Cale, Co. lib. 6. 70. So it the 
fathers Conuſee will claime the other Mall fap partes finis nihil, &c. Af the ifae 
in taile will claime, Me Hall plead the fine with a Que eftat. thongh tt be falſe 
which the other tall not deny. but mut anſ wer the fine and partes finis nihil, &cs 
is no Plea fo; an {flue in tattle, for be is a pafdp, 1 90 
As to the third Cale the Stat. ot 11 H . makes it as is Sir George Brownes 
Cale, Co. lib. 3. f. So. Bridges and his wile tenants in ſpec. tatle of the probifion of 


the husband within the Statute 11 H. y. rem to Bridges in fee had iſſue Anthony 


Bridges, and died, Anthony levies a fine fo Browne, and then the mother made a 
dilcontinnance, Browne map enter, not by the pomibtlity of bis E ſtate avtfiing 
out of the Intatle. foꝛ he could not have an intereſt in that, becauſe the whole An 
tatle was adually without change in the mother) but bp the Fee fimple., And ſo 
alſo is Wimbiſh and Talboys Cafe, fo then the tatle cannot be al ienated bp the mo⸗ 
ther, by veafon of the reſtraint of 11 H 7. Melther can delcend by reaſon ol a3 


fine bp the iſſue in taile in her life. 


Pa 
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As to the 4. and laff, one map be ſeiſed of a perfect eſtate in taile,¢ pet the fame 
can neither be alfenedno2 diſcend, as in the cafe at the bar, € in Beaumonds cafe, 
At cannot deſcend to the iſſues from the mother, though the whole eſkate tatle be 
in her, becauſe they were barred bp the Fatbers Fine beloze; It cannot be aliened 


by the Ud ife, becanfe alfo it was aliened befoze by the Husband in afore obliquetp, . 


Fo2 though tt be true, that when the Husband hath levied a Fine and die, and 
bis UU ile enter, the E kate is wholly in her, fo that the alience bath no part of 
the Citate fatle in him, noz ang eſtate derived out of it, but it is tobollp ebtced. 
Do that ik there be no iſſue of the entatle, the Musbands conuſee hath lo the 
Eſtate for ever; vet (it there be flue in tatle at the death of the WM ite) the Eſkate 
of the conuſee thall rife again fo ſoom as the dies, by force of the Husbands I ine, 
and that ipfo facto without entry, as upon a Ceſloz of the NA toes eſtate, like un⸗ 
fo Chudleighs Cale, of contingent uſes ariüng and falling where there is no di⸗ 
Tur bance to the poſleſſion. 8 

So bwohen the Mike enters upon the conulee, that which was in him asa bale 
Fee ſimple, fo long as the Intatle laſted, is now in the Wife a perfec Entatle 


again, but to endure onelp during the lite of the ite, and then te return again 
to the conuſee, ſo long as there thall be tilues. So then the Cale sis that the 
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Intalle remains in the Wife remitted but neither to bee al iened noz delcend, 5 


Which are incidents inſeparable, but by Act of Parliament, So Deane and Chap- 


ters habe a Fee fimple to reteine and go in ſucceſſion, but not to alien. Wut now 
to all other purpofes the Entaile abides and is in the Mile in the lame eſtate, as 


kt was beloze. 


FF 02 firſt, though the tine be diſünherited, fo as jt is all one to the Taille as it 
th ere were no ilſue, pet the is no Tenant puis poſſibility, oz in that degree, as 
it is reſolbed in Beaumonds Caſe. . thsi 

Alfo he map make Leafes for thzee lives, under the old Rent, &c. accords 
ing to the Statute, and it chall neither be kozleiture noz diſcontinnance, as it is 
alſo obſerved there. 5 a i 

J bold tt alfo cleave that in this Cale of Remitter, and in the Cale of entry of 
the Wuttke, as in Beaumonds Cafe, Mee ſhall not onelp become Penant in Taille 
(as J have ſaid) but her entrę and remitter ſhall alſo remit all remainders and 


reverſions that were depending upon her Eſtate,; that are not otherwiſe bound, 


which is alio relolved in the argument of Beaum. Cale. 5 

Thereloꝛe put the Cale that land be ſpectalip entatled fo A, and bis wife, the 
remainder to B. in Taille, the remainder to C. in Fee, and A. the Husband lea- 
vies a Fine alone to D. in Fee, and dies leaving iilue, the Mike enters, ſbee is 
in of her effate in Tale and her entry alſo remits B. and C. to their ſeverall res 
mainders, and bath put D. out of bis whole eſtate. And therefore J am of cleare 


_ opinion, that the ite in that Cafe map ſutfer a common recovery againt her 
‘felfe as Tenant in Taile, and vonch fhe common vonchee, and that chall barre 


the old remainders of B. and C. foz (he cannot be ſatd to be eins d autre eftate at 


all, much leſſe fo them. n i 
And pet it ts a rare Cale, that a common Recoverp had againſt the Tenank 
in Tatle, all barre the remainder and not barre the entatle; Foꝛ bere the en⸗ 
fatle (that ts, the {flues of the enfatle) were barred befoze bp the Fine, but pet tt 
map be truely ſaid that the entaile is barred by the recoverp, becauſe the Mile 
was le iſed of the whole entaile, which was fo barred, and the remainders are then 
depending immediately upon it. Wee wee. 
Wat what tall be the effect of thaérecoverp atfer the death of the Mile a- 
gatni D. fo whom the Musband alone levied the Fine, J will ſpeake hereafter. 

It the Wi tte alter ſuch common recovery palled againſt ber, die, leaving tiſue 


by ber Husband, notw D. is to have the land (as hath been ſald) neither can the 


recoberp had againſt ber hurt bim, koꝛ as to him the was eins d’ autre eſtate, and 

thereloze the value cannot come to bim. And it the had come in as a vouchee, pet 

it could not babe burt D. fo his effate and bers never food together, 07 bad 

dependance the one upon the other. And he 15 4s eftate divided from 10 
0 2 i 
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* former. entatle, which he bad given away and barren bp bis Fine 
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Noa UI ate 
and bp 1 meanes, though both out ok the root of the fentatle. 
The next queſt ion is, taking the Cale that the Husband and Wife were re 


«mitted fo the firſt eſtate in Tatle, and that by conſequence Suſan Andrewes and 


the reſt in remainders were alſo remitted (as J have holden) when the wie 


dies leaving ber husband that was bound by bis own F ine, wpak now ts become : 


of thoſe remainders. 
And upon that J am of clear opinion, that now theſe remainders fo Siti An- 
drewes und Dancombe, that were by the remitter of the wite made adnall ree 


mainders are by ber death diflodged and turned into rights, as they were bp the 


Fine, and Could Mtl bave been ik the wile had not been remitted oz reentred in 
the like Cale, whereok the reafon is plain. ah Cy 


Foz the husband bp bis Fine gave and had power fo give the whole eſtate in 


‘Salle, as to bimfelfe and the tiues in tatle; but he had ns power fo prejudice 


the wife, fo the 18 onelp laved and the eſtate for her fake ; and fo much as con- 
cerns her and others, that chould not clatme under the busband. 02 the tines (it 


the land had come to them) ok which fort theſe remainders are; fo that noto when thee 
che is removed by death oz other ttle, that eſtate that was preferbed fo2 her ones © 
lp ceafeth, and the land returns to the former current, and fate that Was ratſed 
by the J ine to the altenee, and ſo by confequent the remainders whieh were re. 
mitted onely out of neceſſity, betauſe their fandamentall estate was remitled mut 
laile together with it, fo2 the old remainder cannot depend and be joyned to the 


new eftate which was and is a Fee imple. 4 Remitter cannot be but when the 


Freehold in poſteſtion and the right meet, and therefore Littl. fol. 153. puts it 
that it the husband diſcontinue the wives land, and take an eſtate to himſelfe 


-fo2 lite, the remainder to his wie che ts not remitted till her remainder fall. Be 


the lame reafon in this Cale, the. remitter ‘holds no longer, when bonis ets 


and right part. 


And no w A fap (the busband larblbing the wile) the eftate is ipfo ſacto ane 


jadgent in him accoꝛding to the eftate of the new Fine, and not according 


is all one, as if the totfe in this Cafe had never been remitted oz 0x0 


after the busbands Fine, in which Cale the remainders conti 10 01 babe 


band alone in fpectall Taille; and fo tbe remainders that were beſoze 
remitter in eſſe are now turned into rights ol remainders onelp. 7 


other fide the husband in this Cafe had died fürſk, and without tae, then bad the 55 
remainders continued remitted becaule there ſhould have been no interpontton of 


the neto eſtate between tbe wile and the rem as in this Cale in quettton there is. 

Mat of this diſcourſe appears the difference between this Cale fince the 2 
tute, and Littletons Cafe Which is the like, before the Stat, Licel, fol. 1 51. 
that ff land be given to the hus band and wife in {pectall @atle, and the U 18 han 
alten it by Fine, and take an eſtate again to him and his wile, that this 
mitter to them both becaule tbey are one perſon, and the eſtate ts indtbtt 


where it differs, and upon what reafon. 


J agree, that in the Cafe in queſtton the ettate reſumed to the pusband and 


wile, did remit them both as at the Comnon Law; for the totfe and i 
(a8 fo ber) is the fame that was at fhe Common Waw, no wap farther pre; 
ced by ber busbands I ine, and therefore fince the is remitted, her dae 
allo be remitted with her and fo2 ber, upon Litt. reaſon. 

But whereas in Littletons Cale the remitter was total to the twbo 
as well fei the Ilſaes as for the parties tbemlelves, and fo did twbollp e 


whole new eftate, as toztious and wzongkull: Pow the bus ds Fine and 


net eſkate u 5 tt was not utterly aboliched, but interrupted onelp by the wile 

and for her, dnd is rightfall and not toztious again bimielte, and bis Janes, as 
being warranted by aStatnte Law. 

Rote that fhe husbands Fine at te Common Lato did binde init a 

2 


„ 


r he eS ee IS eee 


e. Row 
fo fee how far this very Cafe is the fame in Waw ſince the: ahd Aa be oe) and 


W 


Duncombe verſ. 
Wingfield. 


Tronglp dur ing his owne life as his Fine. with Proclamations now, and pet he 
was remitted againſt it, by reafon of his wives remitter which was to the whole 
eſtate in Tatle to all purpoſes, and fo he is now remittadle for bis wife, and with 
her againſt bis Fine with Pꝛoclamation, fo tar as her remitter extends ince the 
Stat. and no farther. ö i 

And therefore J am of opinion that it upon ſuch a gitt a condition were an: 
nered, that the husband chould not levy a Fine with Pꝛoclamattons to bar his 
Iſlues that this condition were vopd, and pet the like condition had beene good 
al the Tommon Law. i . ö : 

The next point is, fince the remitter ceaſeth by the death of the totfe,and that 
the remainders to Suſan Andrewes and the reſt are turned into rights how now 
they map relieve themſel ves alter the death ol Melton fhe husband without ittue, 
ag it falls out in the Caſe. 1 

As to this point J have declared my opinton before, that after the death of the 
ile the remitter ceaſed, and the land returned again into the eftate patted by 
the ſecond Fine, which continued during the life of the husband, and was to con: 
tinue as long as there wis Iſſue, if there had been any, for till then they in the 


BOM 


3, Great 
Point. 


remainder had no title to demand the land, but now toben Melton the husband 


died without Ine, then came the Remainder to bee demandable, and 
then Sufan Andrewes did enfer upon Wingfield the Defendant, clatming 
under the husband, and made the Weaſe to Dancombe the Plaintitfe, which F 
bold to be lawkull. And J hold this entry of Suſan andrewes to be la wfull. and 
that without queſklon; koꝛ the woꝛds of the Law of 32 H. 8. are cleare and certain 
that no F ine hy the husband only ok anp land, being fhe Inheritance o2 Freehold 
of the wile, fiyall in any wile make ang diſcontinuance 02 be pꝛejudictall to the 
Wile oz her heires, oz to ſuch as thal habe right, by the death ol fach wile oꝛ wives, 
but that the fame wile and her Hetres and ſuch other, to whom ſuch right Mall ap⸗ 
pertatn after her deteaſe (hall and may lawfally enter into the ſame ʒſo the woꝛds 
are cleare, not onelp to relieve the wille and her heires, but alfo other rangers 
that have right to the land by oz after her death. And for that purpoſe the Stat. 
puts two Caſes, one, where the wile bath an eſtate ok Inheritance eitzer Kee⸗ 
fimple oꝛ Fee taile : the other, where the hath but a Freehold, meaning an eſkate 
koz Life in the land aliened. f g 5 8 
Nov in both Caſes it gibes relief by entry to the heires of the wile, tobich can 
be but in the Cale of Inheritance. And thereloze in the Cafe of Free hold ſtran⸗ 
gers in rem oꝛ reverſion mut needs be relieved under the other words, and by 
the fame reaſon upon eftates in taile. f . 
And as no man will doude but that if the wife enter frſt, it chall benefit thoſe 
in remainders allo, though the Statute ſhould be thought to be made onelp lo? the 


good of the wives Dtredlp, fo clearly bere the woꝛds give entry, that is the für 


entry as well to others as to the wives and their heires; vet J am of opinſon 


that te the wile being ſelſed in Fee after ſuch alfenation ok the husband, Mould 


die totthont betre, that the Loßd bp efcbeat would not be within the remedy ol 
this Statute, as J held lately in the Cale of the Loꝛd Stanhops Quate imped 
Neo lattly touching the common recovery mentioned in this ber dick, Thold tt 
to be fo tnfuffictentlp found, as there is no recovery at all. And therefore obſer be 
that after the ſecond I ine by Melton the husband alone, Menſe Mich. 44 Eliz. ft is 
found that he and bis wile were ſeiled in {pectall Talle with the new remainders 
ober and in aauall poſleſtton, and that 14. Novem. 44 Eliz. the wife died, and that 
Melton the husband continued his poſleſlton, and was ſeiſed prout & c. And being 
ſo ſeiſed x Feb. 45 Eliz. bp Indenture foꝛ money did bargain and ſell the Land 
unto Curtis and Stephenſon and their heires, and there fet dolon the Indenture in 


\ 
4. Great? 
in 
Poi r- . 


hæc verba : To babe and to bold to them and their heires with a Covenant in ths 


Deed, that a Recovery ſhould be had agatnſk them to the uſe of George Melton 
and his heires, but make no conclafion, That Curtis and Stephenſon were fet- 
fed by lozte of that, not ſo much as prout lex. But then they finde that one Colt 


and Holland 23. Jan. 45 Eliz. did {ae a ve of Entry, &c, againſt Curtis and 
8 k 3 ö 


Stephenfou 


led, oz at the return when the recovery pated, it had been fatttctent. 
Alerdicb it is plain that he could not be Lenant at the day of the Mit 


the recover was not finiſhed till Cra. pur., which is 3 feb. 


to have ſome part of it again, were fuffictent upon a condition fo deles 


Duncombe verſ. & \ - 
Wingfield. 


Stephenfon then Tenants of the Freebold of the pꝛemiſles ret. oct. pur. and 


thereupon a recovery paſt with the voncher of George Melton, and that the Sbe⸗ ö 
riffe returned Execution and that by force thereof, Colt and Holland were ſeiſed 
prout lex poſtulat. Do that firſt it was found that Melton was ſetſed in polfelli⸗ 
on in Tatle generall, and ſo continued kill 1 Feb. 45 Eliz, and then granted, bars 
gained and fold the land, tobich by the word of Grant well not patie withouk li⸗ 
verp, neither doth it imply liverg as the woꝛd Feoffement would, and ol the bar- 
gain and lalle there is no Anrollement found, neither doth the Jurn finde that 
they were fetfed bp force of this canbepance. e 
Curtis cannot be taken tobe Tenant to the Recovery, fo; elther it mutt be by 
the {pectall conbepance mentioned, oz by the implfeation tune tenentem. By the 
fpectall con veyance it cannot be, becaule the Inrollment is not found; like unfo 
Sir George Brownes Cale, Where it was found that anthony Bridges lebled a 
Aine where it was taken fo be without Proclamations, though it were othertuifc 
in common intent and piadtle; fo; otherwiſe the Jury mut finde in this Cale, 
that Melton did bargain and fell, but that the Deed was not inrolled, and fo in 


the other Cale that the Fine was without Proclamations, which were againk — 

__ fente, to enforce a Jurꝝ to inde a negative of that that is not prefumed except it 

bo found. 7 ; j ae i 
Allo note, no kouch in the Uerdic that Curtis woas feifed bp force of the bargatn . 


‘and fale, no not fo much as prout Lex, &c. 3 
Nob for the tunc tenentem ( beſides that the Court chall not intend tober 
they found a fpeciall means of Tenancy that he was Wenant by another meane, 
elpectally by a diſletſin) as this Uerdte is tound it cannot be, oz at least . 
not be effectual. es he 1 . 
The Wirtt ok entry was bꝛought 23 Jan. 45 Eliz, againſt Curtis, tune tene 
Ret. cra. pur. Mhich was 3. Feb. 5 . 
Row it is true that ik he were Tenant either at the time ot the Wr it pi 


fo, Melton continued his poſleſfion till 1 Feb. and tf Curtis Mould be faken to 
babe diſleiſed Melton, pet ſince Melton is found fetfed 1 Febr. there mutt bi 
entrp, and lo the Tenancp latwfally diſlol ved before the retovery patter. = 
Hob where it is found that Curtis and Stephenſon were Penants of the 
Kteehold at tbe time ok the Writ of Entry purchaled that appeares to the 


Court kalſe, top that was beloze the bargain and fale, kill wyich time Melton ts s 


‘found fo be fetfed, and no ofber conbepance found unto them, bu 


t by the bargain 
and, fale. 5 TP aE Aff on 


oe 


Begrant that a Werdic may be taken by a teafonable intendmenk, as in Fal- 
woods Cafe, though the words be unperkeck. Wut that mutt be where 8 


fendment ands upright and notbing in the Uerdic ts impugne it as th 
this Cale erpretlp ; Foz there is plain faldtp and repugnancy in this Dern 
part faping that Melton continued Tenant kill 1 Febru. the other par 

Surtis was Wenant 23 Jan. o2 elfe by confetling and avopding that be to 
nant. 23 Jan. bp diflettin, and that Melconreentred and twas lelled 1 Fe 


0 


zone 
ing that 


as 


Allo A agree that where a {pectall Werdict concludes their doubt upe 
fpectall point, that the Court thall doubt of no moze, but allot all off er pe 
though there be ſome defecas in Goodales Cale Co. lib. 3. fol. 9 6.tobere 
made this doubt whetber the payment of one hundzed pounds, wilt 
of a ranger, The Court regarded not that there was no kitle fou 
party that made the Entry, whereupon the Acton was bꝛonghk. 

But here the Jury doth contlnde upon the generall, be a Defendants 
Entrꝑ were latofall oz no, which is all one as tf they had referred to the, 


dete urrum tobetber the Defendant were guilty oz not, tobich depends up 
All parts of the Merdia indlckerently that map probe bim guilty oz not salt 


* 


nd 


* 
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ben. 


nt pated, 


be a re- 
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Waterhoufe & Uxor verſ. 
Saltmarfh.. 


And it is a dangerous thing to conſtrue a Werdic larger, oz othertolſe then 
upon a fare ground, fo2 it ſubjeas them to au attdint, as in this Cafe to make 
them fo find as it were a perfect Recovery and a perfec Tenant, which without 
queſbton they meant not generally and at large. but onelp by this bargatn and fale, 
and bp no ofber means. 

So upon the whole matter, J was of opinion that Judgement was fo be given 
for the Plaintiffe, and fo were the reſt of bd Judges that had ſpoken before me; 
And ſo Judgement was given, 

But they having argued befoze mee, did ‘fake the Recoberp fo bee well e⸗ 
nough kound upon the woꝛd Tunc tenent, not well obſerving all the parts, as 3 
noted before. 

And then they beld that pet the recovery was void, becauſe Melton was by 
the emitter (akter the death of the tite without Aue) but Tenant in fatle 
puis poſſibility, and fo within the Stat. of 14 Eliz. of feigned recoveries againſt 
Tenants fo2 life vonchees. 

Wut taking the Cale as 3 habe argued it, and as J hold the Law cleare, Mel- 
ton was never leſſe then Tenant in Tatle: F irſt, by the Fine of bis totfe and 
bimſelte, and then by his own Fine to the uſe of bimſelfe and his wite again in 
the {pectall Tatle the remainder to himſelk in generall alle, which remitted 
him and his wile to the old Tale ſpeciall; with the old remainders depending up: 
on it as long as the wile lived: But tober the wile died, then the old Tale and 
Remainders van iched, and the husband Melton became Wenant in Talle gene⸗ 
rall by his latter Remainder ralſed by his own Fine, and fo being eber Tenant 
in Talle, can by no means be dꝛaton within the Statute of 32 H. 8. & 14 Eliz. and 
then ik the Recovery were good, he comes in as Uouchee ofall his Titles in 
sans and bindes all Remainders upon anp of the Eſkates, which bee had at 
any time. 

Bat ot this point J {pake not publiguelp, betauſe J held it no recoberp as it 
was found: But Jutkice Hutton oblſerving my courſe, did aske me in pꝛivate 
what J thought ot the Cale, admitting the Recovery to be good. ay whom 4 

8 a as 1 that then J held. agatntt the 1 


ities G Uxor Verl. Saltmarſß 
She Paſch. 17 Jac. ar 


Ir Edward Waterbouſe and his wie, were plainttttes in fhe Starre 
Chamber again Saltmarſh under-Sberiffe of Yorkefhire, and divers his 
t „ Baplittas was againſt J. Keelin. Che Caſe, and thus, The Plaintitk and Keel- 
“ ing were bound with David Waterhouſe ag his ſureties, to one Coale. in 400 J. 
c fo2 the papment of 200 J. whereupon Judgement was given againſt Keeling, 
* hut at the {atte of Keeling, Execution was foꝛboꝛn by Coale, to fee ff any con- 
cr tx ibution could be gotten of the Plainkiffe, fox David Waterhouſe was Banc- 
4 xupt, but at the latt nothing coming, Coale fooke of Keeling 270 |, in fatista- 
« ction of his debt, pet deltvered his Bond into the hand of Keeling, allowing 
ee him to fue it againtt the Plaintitfe. Again whom Keeling ſent to Salt- 
marth a Laticat, and withall a Cap. utlegat. befoze Judgement at the 
„ Snife of one Bafill à ranger, without bis pꝛiotty oz the allowance of the 


Riot by breaks 

ing an houfe 

upon private 
Proceſſe. 


Court, 02 the Rings Attournen, to the end that it the Plaintiffe kept his houſe, 


* thep might boeake the boule, and ſo ſerve both it and khe Lacicac. The Dbe- 
rike thereupon entred tbe boute in the mozning, the ontter dooze being open, but 
“bet within the boule with fire Baylittes, fome of them being Gaole birds, 
A chut the doozes and dꝛew their fiwozdes, and pꝛeſently bee, with two of them 
“ With their ftoozds dꝛabon ran up fo fhe Chamber, where the Plaintitke and 
his ils were in bed and the dooze lockt, and knocking a little, without telling 


what thep were, oꝛ toberefore they came, brake open the doozs and tooke him. 


* and fooke Bond fo2 his appearance upon the Latitat. and 40 s. fo fuing ont a 
75 Elaperſed⸗ 
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(afely verſ. Lancaftel vert? Wills verl. 
Wefton. Sidney. 5 Mood houſe 2 


Eſcape. 


Error for want S Ven Lancaſtell Executoz of Rich. Lancaftell recobered in 

of Baile in the 6 
Kings Bench, 
how it fhall be 
aſſigned fer 


Error, 


Cafe. 


Want 


„ 


Bill 0 g ey 
of Bale neither Bill noz Baile filed and the judgements notwithſtanding the lad erre 


< ſuperſed. upon the Outlawzy and fo diſcharged him and alterwards the Plan- 
“ tiffe pald 02 gave affurance to Keeling foz 90 |. and had his Bonds both to 
« Coale and the Sher iffe delivered up unto him: Mpon all this the Speriffe was 
fined 200 J. fo; the unneceſlary outrage and fervour ok this Arreſt, and oz not 
ſignikping that be was Sberitke, that the dooze might have beens opened with- 
out violence, but efpectallp foz diſcharging of the Plaintiffe upon the Capias 


be did fue bis felloto ſurety kor contribution, in the name and by the e b 


- utlegat* and Keeling, though it were not holden a Star-Chamber e 


fent of the Creditour, though be himſelk had fatisfied in a ſozt the debt, becaule it | 
was a juſt ground of equity, that thefareties thonld be equally charged, and it is 
focommontp uſed in the like Cales, pet he was fined 50 l. for uſing the Wings N 
Pꝛoteſſe and Prerogative, withont warrant of Court, oz party intereſled, he 
8 

5 


bimſelk having no inkerelt in it, but by that tndtrecd means defrauding thePlatt- 
fiffe of bis liberty ol Defence of boule, agalnſt his pꝛtvate debt. is 


as Veep 


hee Welton late Sberttte of Radnorſhire was fined at the ſ fely, 
A {oz that baving a Cap,utlegat. alter Judgement delivered unto him againe 
one Bradſhaw, being in view toben be was attending upon the Judges of AMize, 
from the Church to the Pall, he did not endeavour pꝛeſentiy ko take him, where 
by he then elcaped. But it did allo appear that having means alter warde 
bim, he did tt not, but Cooke his woꝛd fo fave him harmleſle. f 
Lancaſtell Verf. Sidney. 


ing 


Bench, againſk Sit Ralph Sidney rool. debt, who being ta nen i 


filed there. Me agreed that the Erroz mut be aligned, that there was neither 
Baile, noz the party in the custody of the Parſhall⸗ for if hee be, J map declare 
againſt bim, fo2 that is naturall, all Declarations being Cuſtodia, xc. a dtbe 
Baile is but a fiction of the Parſballs cuſtody, and fo knoton to the Courts, fox 
oferivife it were againt the Retozd to aver that be were not in cu ody etna 
ſo laid and anlwered to. 5 ae 


Willis Verſ. y codhuuſe. 


Wan Willis ought an Aa ton upon the Cale upon u Ttober and con- 


U 


was atkirmed in Camera Scacc, Tr. anno 17. Dom. Regis viz. 5. die Veo 

ter. and the Record and the pꝛoteedings on the lame Mrit of Erro were re⸗ 1 
manded cod, Ter. in Banco Reg. qu. vide tr. 16. Rs. rot. 94 5. in Banco Regis ubi 5 
tam prim’ judicium quam ſecundum intratur. 1 * re 4 
an 75 en 0 5 2 e was taken fo 75 eae 7 
meaning and intent of the Statute of 18 Eliz, cap. 14. and remedied bp the C- 
ee DLT e pT ny Pee eee oe 
| oli 2. The : 


Reynolds vert. Sir (Chriftopher 
Okeley. Heydon, &c 
2. The want of the Balle was not ma ter tall, becauſe it migbt be that the De⸗ 


enpant was in cuſtodia Mar. at the time of the Plaintitées. ABiLexbihtter,.ac- 
. as the ſaid Wil 1 ö 


et Verſ. Graves. 
Tr. 17 Jac. Rot. 895. 


Tuiſſe verl. 8 


Edwards a | 
Cotton. 


Graves. 


pee Edwards E xecutoz of Philip Edwards, had a Pꝛobibition againſt John 
Graves, and the Cale was that one Agnes Salter deviſed that the Weſtatoz 
and thꝛee others ſhould fell certain Lands, and Mould diſpole the money to the 
Delendant, and thꝛee othersequallp ; the K and was fold acgozdingly, and the 
now Defendant ſued this C xecutoꝛ in Court Chaiſcian, for the fourth part of 
the monep. The Court held that neither the land noz money was PTeſtamen- 
tary as this Cale is, for it was not aſlets to debts, hut a ſumme artſing of Wand 
aud appointed to fpeciall uſes in way of Equity, and not as a Legacy, and there: 
fore is not to be {ued for here, but in Court of Equity; neither can that court 
hold Plea of a W egacy in Equity, but where tt is a Wegaty in Waw indeed, koz 
they matt hold Plex by their Law as our Courts of Law doe. 


Iwiſſe Verſ. Cotton. 


he Caſe was, Tenant fo; life, the Reverſſon in Feb of Land 

tobereof the Demandant had Title of Dower, and bought a Wirt of 
Dower againſk the Denant foz life; hanging the Writ he in the Reverfion le 
vied a Fine with Pꝛoclamat ton of the Reveriion, the Wenant for life died, the 
ive peares expired, and now the Wemandant wanne a new Mit of Dotver 
agatnte ty spent in polleſtion. 


— Reynalds Verl. Okey 


4 We Defendant avotoed fox Rent reſer ved upon a M eale 02 life; the Plain. 

J icke pleaded in War and conveped himſelle Title to 10 Acres adjopning, 

and that he put in his Beaſts, and they efcaped into the place, & c. and he frethlp 

followed to detbe them ont, but before he could recover them, the Detendant at- 

Strained them. 

e . 
. 


= Sir Chriftopher Bain and Goodhall. 


19 ee Goodhall abowed for Rent reſerved upon a Weaſe for peares, 
and had Judgement to have refo2. irrepleg . and dammages and colts ad ind. 
ged. The Plaintifke bought a Mrit ot Erroꝛ, and bad a Superfedeas, and 
it was moved foz Goodhall, that Heydon might finde ſureties accozding to the 
a 55 ol 3, ol the Ring. Wut the Court refolved by the meaning ok the 
Stute be was not to finde Sureties. Wut it the Avowant had bꝛeugbt an 
tion of Debt fo2 the Rent, and bao Judgement, e e Wwe Law, 
woꝛds ar . 


Chundler Verſ. Thompfon. 6 10 


e 4 oe 9 ate 15 
£ Handler againt Thomion Grecutor of Marler; debt upon An Obligation ot 
“XA. the Teſtatozs. The Detendant pleads that the Ceſtatoꝛ made him C xe- 
cutoz kill one John Marlet ſbould come to a 1, peares of Age, and in the meane 
time to keep all bis goods fo2 bim, and then to deliver them unto him. And the 
fatd John Marlet then to be Exetutoꝛ, and ſhewes that befoꝛe the Crit, John 
Marlet was 21 peares of Age, and that ba delivered him the goods e a 
M m cepted, 
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© Prohibition 


Tr.7 Fac. 

It is noLegacy 
where Land is 
appointed to be 
fold by Exe 
cutors, and the 
money to bee 
difpofed to 
certain uſes. 
Court Ecclefia- 
cannot bold 
Plea in equity 
bur merely of 
Cauſes accord- 
ing to their 
Law. 


Replevin. 


Dower againſt 
a Tenant for 
life, a Fine of 
the Reverſion 
how it workes 
upon it. 


Replevin. 


Diftreffe of 
beafts efcaped 
for Rent. 


i] 


The Cale: had been foment better, it the: Tenant ought to 


Replevin. 


Sureties in à 


Repleyin. 


Obligation. 


Execut for time 
how hee thaly 
plead when his 
time is expired, 


| Executor fora cepted, abſque hoc,qd. ipſe eft vel die impetrationis, &c. fuit Executor, &c. It was 


2 


265 Fawknerverf. Plat ande Waterer and 
| Andrews. Holſord. Freeman. 5 


goods, how the 


fee ditour thould relieve himſelk loꝛ thoſe goods, the new Crecuto? taking upon him 

Se te the Executozſhip; for the goods never came to the hands of the new E recutoꝛ, 

his time expi- though perhaps be map have an Adfon againſt the foꝛmer E xecutoꝛ, loz fo much 
red. as he did not lawfully Adminiſter; for againſt the Uendees be can have no re⸗ 

medp, oꝛ elfe the old Erecutoʒ may remain an E xecutoꝛ fc ill oz that purpoſe, the 

other being none in effec fo2 thofe goods, like the caſe of a Sheritfe that both 

not deltver his pꝛiloner that be bath in Execution to the next 1 if 


time waftethhis pebafed bp the Court, tf the firſt Crecutoz fold oz waſted the goods, how the cre- 


; . 
Euxhner Vel. Andrews, cae 0 
Tr. 17 Jac. Rot. 864. : 


Dilmes 'charg- 15 Wꝛohibltion the parties bee at tue upon a culkome de non Didi of 
ed ofthe Tithe 1 wood, infra Wildam Suffex. It was moved by Finch tebenee the ven, fac. 
of wood in the ſhould be, and the Court directed that the belt was de corpore com. fo2 wilde is 
wilde of Saſſen. no vilne, whereof the Court can take knowledge, unto this Towfe fox the De- 8 
V A é 


fennant affented; age kind of affents would be entred upon Record. 6 
Breve de 


Retro. nk) Plat and Exblford. 


AS Na Grit of right between Plat Demandant, and Holford: 
N 1 nant pleaded that he was within age, and in by aefce 
Parol migbt demur till bis full age, whereunto the Dem: f pit 
Was leiſed till the Tenant diſſeiſed bim, and traverled the def t. an 
given to the Tenant fo apbile what be would doe. 


Prohibition. 


Materer and Freeman. 


‘Be Cale of Waterer and cet fap. was 5 
Vlaintitke, and the reſt of the Judges delüred me fo 
and reafon, wherein J fick obler ved that the money 
„the Plaintitke twice charged with the dammages, as th 
2 Fiert fe a uf- the kirſt was, pro defectu emptorum damna parata habere n 
. Judges appeares by the Declaration that be was twice bered and gi 
ae fullp by the Defendant who bad firk one Execution in 
babe followed knowing it, and not to babe taken anot 
20 Exetutions and take away bis milch cattle, Cy) bt 
the Jorp muſt give dammages accozding to the loſſe. 
But ik the Defendant in this cafe had not knoton ot cate 
had not been liable noz {abject to this Acton, — a f 
But nom to the main point, we bold that it a man boing an ge mt 
ſurmiſe in a proper Court, he cannot bʒ ing an Acton againſt him a b 
with it as a fault direaly, and exediametro, as it the ſutte it felt were a 130 
fall Act, fo, Executio Juris non habet injariam. And as all by nature 
Saint Paul ſaith the Law is good il a man uſe it latofally, tb 
is the fault. Therefoze 11 El. A man bought a Writ of Ao 
the Detendant though bee be found guilty, could not 
natum, and lap the charge contained in the Acton to be 
3.33. Che Plaintitke brought an Action of falſe impꝛiſonm 
pleased that be cauſed him to be impꝛiſoned upon a Statute. Che 
plied that there was a day given bim upon Defeafance to pap th nd that 
be pald the money beloꝛe the day limited, and pet it was mich net the bun, 
tiffe, becanfe be was impꝛiſoned by courſe of Law. 0 ‘ 
And fo we rule it every dap, that it a man be impꝛiſoned upon a fozmall lutte, 
though there were no juſk caale of lutte, pet it be give a Bond for bis releale, 


de 


i 4 


Fleetwood verf. 3 
a ws a, Corley 
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he ſhall not avoid it by a dureffe, fo2 it is incarceratio 5 that ts by Law, 
though the Plaintiffe did antralp procure it. 

But now on the contrarp part, it pon charge me with a crime in a Court that 
ts no way capable ot the Cauſe, J hall have actton fo2 it, and lap that verp com: 
plaint to bee the flander, as it is reſolbed, Coke J. 4. 14. In the Cale of Buckley 
againſt Wood, lo; a charge of Piracy oz Felonp, in the Star- chamber, for that 
is ſcandab temerarium, as ik it were ſpoken elſelohere, the Star- chamber being 
as no Court to that purgoſe. o J hold ik a man ſue me in dhe Spirituall Court 
fo2 a mere Wempoꝛall Cauſe. S E.. 

Now fo the painckpall Cale, tf a man fue me in aproper Court, vet il bis luit 
be utterly without ground of Truth, and that certainly knolwn to pimfelf, J map 
habe an Acton of the Cale againſt h im foz the undue veratton and dammage that 
be putteth me unto bp his ill pꝛackiſe, though the latte it ſelk be legal, and J can- 
not complain of tt, as it is a ſulte, as in the Cale before ; and therefore the 16 
of E. 3. Fitz. Decetpe 35. a Conuſee of a Statute ſued ‘Crecatton again bts 
deed of Dekeaſans, whereupon the Conuſoꝛ had an Acton of Deceit again him 
and his Atigne in the nature of an audita querela. So note the diſtinq ton 
upon this Cafe, and 43 E. 3. befoze. Ifa man ſue me, and hanging that lutte 
commence another againck mee, to this J have a Plena in abatement whlch proves 
this latter faite un jut, and veratious: but ik he diſcontinue the fozmer, he may 
bring a new Acton. IWikewile 2 hold that J map have an Action upon the 
Cale, againſt bim that ſues me againi bis Releale, oz akter the money duelp 
paid pea though it be upon a fingle Obligation. So where one doth bargatne 
and fell his land at the Common Law, and refuſeth to make aflarance according- 
ip, and atter conbepeth the W and to another; who bath knowledge of the firtt 
batgain,the firt bargainee may habe an Acton upon the Cale oꝛ Deceipt as well 
as Subpena, whereupon F, i efax 21 E.4. 23. faith well, that it men will bee good 

Pleaders, there ould not be cauſe of fo manp felts in Chancery. But now too 
Cantons are to be obler ved to maintain Actions in theſe Cafes. 

The firtk, that the new Ackion moll not be bzeugbt bekoze the fir ſt be deter⸗ 
mined, betauſe till then it cannot appear that the frit was un zuſt, which is the 
realon g 8 the Judges 2 R. 3. and that is the realon that a WMrtt ok confpt- 
racy lie Uthe Plaintiffe be latofulip acquitted. The other Rule is, that 
shore inal we not onelp a thing done amiſle, but alſo n dammage elther! already 
kallen upon the party, 02 elſe inevitable. And therefoꝛe 19 H. 6, 44. 3fa man 
forge a Bond in my name, J can babe no Acton upon the Cate vet, but ik J am 
ſued, A map for the wong and dammage though J map avold it by Plea but ir it 
were a Recogniſance 02 Fine, J Mall have a Decett prelentlp before Execution. 
Foz giz in continenti, vel certo flunt ineſſe videntur, 43 E. 3. 20, Deteipt 
again ons that pꝛocured a 5 i ‘Collufion. 1 i . 


* ; an ae — 5 ne * ee 

141 7 n Be . . 

W e Ok: spi sic aot a Pie. oka 
ee 1 88 a 1G Jac. Ror 117, Bae sib gai 


he „ a RY Ugh 7 

6 9 ners wood Enigbt, 1 89085 Adlon upon the cate, again Francis 
MI Curley Cſgutre and declared, That whereas the Wing bp bis Letters 
Patents, An . dle make hit general recetber of the Court of Wards during his 
life, which Dice be had juſtiy executed ever inte; ztbat the Defendant the 16 of 
N. Jac. babing ſpeech with one Whorewood of the Plaintttte, did fpeake of the 
Platncite thele wozds, 9p. decetver (Innuendo the Plaintiffe) bath detetved 
and cozened the ling and dealt faifelp with bim, and J have him in queſt ton fo2 
it, and J doubt not but to pꝛove it ere it be long. Upon iſſue not guilty it was 
found for the Plaintitfe before me at Guildhall, in arreſk of Jadgement it was 
faid, that it doth not appear by the wozds ſpoken, that they were ſpoken of the 
Plaintitfe, Foz P. Deceiver had no e that purpoſe, and then the 
ꝙ m 2 innuendo 


London Waller. 
Action for 

words, Mr. De- 
ceiver hath de- 
ceived and co- 
zened the King 


— A = 


Fleet wood verſ. 
Curley. 5 


Innuendo will not make it certain, when it appeareth to the Court, that the wozds 
will bear no certainty. ; 
Secondlp, tt was objected that he did not ſay that the Plaintiffe did deceive 
the Ming in his Otkice, pet the Court akter divers Arguments gave Judgement 
fox the Plaintiffe. And as to the fire exception it was agreed that if a man 
ſhould fay, looking upon three perlons, one of thele thꝛee murdered a man, no In- 
nuendo will help this incertainty, no moze in the perfon then in the matter ok the 
ſcandall. igs alt Bae 
P. 13 Jac. Haring bought an Action againf® Ducking, fo; faping that be bap 
forged a wetting Innuendo a Will of Debt letting down in the Innuendo all the 
circumſtances; and though he had a Werdid, pet could have no Judgement. Wut 
here it is laid that at the time of the wozds the Defendant had ſpeech of the 
Platntifee, and expzelly that he lpake thele woꝛds of the Plaintiſfe. And then the 
wozd Meceiver, though in pzopziety it doth not tmpozt Receiver, pet the alluſi⸗ 
on and trontcall reſemblance of the Pame doth very well bear the Application of 
the Innuendo, and tk ſuch a flight evaſton thould be admitted, i would be a com⸗ 
mon pꝛacktſe with crafty wits, to Kanter fatelp. And ik he had ſaid, Receiver, 
there had been no doubt. Ne ee 


« * 


And as fo the ſecond point, it was likewiſe agreed that words of an ambi⸗ 
guous ſenſe ſhall recetve the beſt ſenle, as (pox) not the French por, and 12 
Jac. Miles bzought an Acton againſk Jacob, foz ſaping hee had poyſoned one 
Smith, and had Judgement in the Kings Wench, but we reverled it, becauſe it 
might be agatnſt bis will: It was alſo agreed that if the Plainticte Would 
habe added an Innuendo, that the deceit was in his Dftice, it wonld have been 
nothing available. Wat the Court reſolved that upon the whole Cale here the 
woꝛds mult be under ſtood of themlel ves bp construction of Lato of his Ditice, 
for Words ambiguous mut alſo be of indifferent ſenſe that thall be indickerent⸗ 
ip taker. 2 ‘ , ; ; ae Oe eal” 

But when there is a pzegnant, violent and certain Senſe that W 
Court and hearers to take it one way, that thall be taken, and not another tma- 
gined, whereof there is no appearance. So here when von ſay or the Mings 
Receiver, that he decetved the king, it mul be underſtaod in that wherein it 
appeareth that he map decelve him, and not to take it at large when no other 
meaning appeares; And therefore not like the Cafe of Pox, 02 popſoning before 
mentioned, other totſe it be had laid, that he had been a common deceiver, with⸗ 
out applying it to the King certain, whoſe Officer he is. Mic. 11 Jac, Yardly 
being an Attozney bought an Action againſt Ellis, and declared whereas he was 
retained by one Bancroft againſt the Defendant, be fatd of him to Bancroft, your 
Attosney is a bzibing knave, and bath taken twenty pound of pon to cosen mei 

and bad Judgement; Foz it hall be taken ſpoken of him as an Atteznep. Ani 

Mich. 14 Jac. Box an Attozney brought an Adcion againck Barnaby fos calling 
bim Champerter, and had Judgement. And it's not mater tall that tes not ale 
ledged in this ale, and the others, that the beaters did know bim fo bee the 
Rings Receiver, and the others to bee Attozneys, and pet it were not ad tona⸗ 
ble, it it wore not lo; and the flander and dammage confit in the appzehenſion of 
fhe hearers, and therefore flanderous words in Welch bear no Acton, except von 
affirm that they were ſpoken in the hearing of them that under ſtood the Welch 
Tongue: Wut when Aanderous words are ſpoken, tobtch are a wong, 
wꝛong Doers are ant werable for all evill events and 1 % p 7 he 
rers map come to the knowledge oz others to whom kbey wall report the! 
may know that they are perfons of that condition that make the woꝛds acto 
ble, which in the Cale of Melch words cannot be fo underſtosd in ang beale 
ble pollibility. ee 


Crane 


N 


Crane verſ. ) Milden verſ. 269 
Taylor. 8 Wilkinfon. 


90 5 Gens Ver. Taylor, 
eee Tr. 14 Jac. Rot. 3491. 


jn Gan 9 7 an Adlon of Cobenant again James Taylor Dotto? of Cambria 
Divinity, and one of the Pꝛebendartes of Ely, and the Cale was, that Do- Gall boronebs 
do; Tindall Deane of Lincolne, and this Defendant, and all other the Pꝛeben⸗ 

daries there, bp their ſpeciall names had covenanted joynkly and feverallp, to 

make a Leale ok an Inne called fhe Bell within Newgate unto Crane, which 


8 


Covenant: 


tafe 18 Eliz. but the Cafe was judged for the Plaintiffe that the Covenant 

was ‘good in Law, becauſe it was net within the Statute 18 Elizabeth e 
being concernin a houle in London; fox though the Stat. 13 Eliz. Cap. To, be Church 115 
generall agatng all Weales and grants, other then koz twenkte one peares, and and Covenants 
three lives of all the polleftons of Deanes and Chapters, &c, pet there is a for them ex- 
Statute of 14 Eliz, Chap. 11, which is thatfied into an Ac of continuance of hut not Gui 
e enadts that that Statute 13 Eliz, (naming it) Mall not extend to wales in Cities 

ofes in Cities oꝛ Townes, &c. but that the lame may be granted, demiled f 
Rip 8 as they miabt lawfully babe been before, and as tf that Stat. hab not 

eae made, fo that Stat. ſets all looſe touching ſuch honſes in Cities as ab n 

the Stat. of 13 Eliz. and therefoze that Stat. of 14 Eliz. Cap. 1. makes à new 
Lao of it ſel fo: them; that no Weaſe ſhall be made of them in Reverſton, which 

was not reſtrained by the 13 Eliz. as appears by the Stat. of 18 Eliz. which pꝛo⸗ 

vides fo2 that mifchief, as not pꝛovided for before. Allo the Stat. 14 Eliz, Cap. u. 

fozbiddeth alienations of ſuch houſes except there be fall recompence given fo the 

Church at the ſame time, ſo as with fuch recompente they may alten in Fee, 

which was not permitted by 13. Then comes the Stat, of 18 Eliz. which re⸗ 

cites that fince the mak ing of 13 divers Weaſes were made long before the expi⸗ 

ration of the former aga itt the mean ing of the Sal. iz. and e alt Weg- 

ſes made of Wands, tobereof any former Weale was then in being, and not to be 

ended within thꝛee peares ſhould be boyd, and that all Wonds and Covenants 
aking Weales againt the intent of 1802 13 Eliz, Gonld be voto, fo this 

ucheth not the Stat. of 14 Eliz. which permitted not 1 in teberfion 

at all 1 3 0 menttoned in this Stat. 8 ch 


se Wile Vert. Wi Ikinfom pores bees | ; 
Pa. 16 Jac. Rot. 2363. ees, 


Obn Wilden 1 5 an Adton of debt against John Wilkinfon upon an Ob⸗ civit. Eberum 
ligation of 100 J. the condition was to ſave the Platntitte barmleffe from all ee 
Aalons and dammages that might ar ile upon the Releaſe of the Defendant ont 8 
ol execution(being ben in executton at the Plaintitkes lutt) rom all perſons that pa by 
migbt trouble bim concerning the fatdreleafe. matter dehors. 
efendant pleads that the Plaintiffe levled a Paint in the Court ok 
York again one Nuteall los a Debt of an hundzed pound, and that he and one 
: „that the sri ad Judgement againſk Nuttall, and 
e; and this Defendant was thereupon taken in Execution 
bi e e condition, and fo 
him barmlem e, Ke. pe olaintitfe replies, and con 
Judgement tut ſupra, but faith farther that before the 
ekendank — Executſon, Hart the other Balle gave him kecurity foz 
bis monep, and in confideration thereof, the laintitre promtfés Hart that bee 
5 nicht tale out and ds e pennen upon the Defendant,and that he wonld not 
Xs releate him, with the conſent of Hart, wherenpon Hart procured him, fo bee 
8 taken in Execution, and then moved the Plainttfke to dileharge him, who, ac⸗ 
f u with his pꝛomtſe to Hart ut ſupra, and thereupon the Defendant 
made him this Bond, with condttton prout, ¢ then ſhewed * eee 


. Bek re Obligation. 


ee 
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Courteens) 
Caſe. i 


Starcham- 
ber 


Tranſportation 
of money is an 
offence againft 
the Common 
Law. 

Statutes that 
give forfeiture 
of body extend 
nor to life, 


Many feverall 


charged him: And Hare bzought bis Acton for breach of the pꝛomile in the 
dhings Wench, and recovered a hundzed and fifty pound dammage, & fic damni- 
ficatus, whereupon the Defendant demurred in Law, and Judgement was given 
lo; the Plaintike again the Opinton of Huccon, who thought that the condition 
was to be underſtood onelp by the woꝛds of dammage direaip growing by the 
releaſe, and not by ang collaterall Act dehors, as is this pꝛomtſe. But en 
that moved the JAudg. was, that this condition did carry a forcible and apparent 
intent of faving har mlelle ol ſome dammage that migbfartte, nat upon the Re⸗ 
leafe alone, but upon ſome externall and collaterall thing beides the Releaſe 
and pet bp the means and occaffon of the Releaſe: Foz the words are. fo lave 
barmleſle, &c. from all perlons that might trouble him concerning the kad Wes 
leafe: Pow, no other perſon could moleſt oz trouble him fox the IReleate of his 
oſun debt onely, wherein no man could have to do but by means dehors; and 
where it was lald the replication was but matter of equtty.tt is not ſo, but it was 
a necellarꝑ part in W aw to make it appeare to the Court, that this beach was 
within the condition, which was otherwiſe generall and to be taken as Hutton 
tonke it, and as the barre is, and the declaring of this pꝛomiſe fo the Detenvant 
whereupon he gave the Bond, doth allo ſome what help the Cale, thouah Jam ok 
opinton it would babe lerved without lt, lo he takes upon bim at bis pertil o 
11 ey aad 10 510 aah de ae the Releaſe. Moto Harts Action 
vas exadly laid according to the pꝛomiſe, Coz other wil 5 been n. 
lawkull damnificat ton, : : ’ mur Ss 


Courteens Cafe. 


Yeu Akkoꝛney generall erbtbited a Will in the Starre-chamber ae 
gainſt William Curteen; and ſeven oz eigbt ſcoze Dutchmen, for 
buping and tranlpozting of ſandzy great ſummes ok money, ünte the begin 
ning of the kings Raigne, and laid his Bill that they had joyntly and ſeverally 
bought and tranfpoꝛted great lummes in general, naming no certain ſamme that 
ts to lay, William Curteen fo much certain, and fo eberp one alter another his poz⸗ 
tion certain. Upon this Will Delew, one of the Detendants demurred in Law, 
becauſe this offence was made by Law penall, and therefore ought to bee ſued 
eee prefired foꝛ penall Lawes. et ED 
gain, the Statute gives koz this offence fozfeituce of body and i 
5 ee ars 0 1 This demurre was referred to the chick Sutras, 
over-ruled it. g 


To the fürſt the Will was laid not as an offence againg a Statute but againſt 
the State-Policp and lafety of the u ingdome, and fo punt t rmit⸗ 
ted bp the Conunon-Laty, : a i 5 


To the fecond we refolved clearly that no Statute could be extended to lile by 
doubtfull and ambiguous wozds, and therefore the forfeiture of the er ved 
underſtood the lolle ok liberty and uſe ok his body bp impzilonment. 
This Cale the Attoꝛney brought to bearing againtt divers, and ſerved fome 
of them with Proces ad audiendum Judicium, ànd ſome not. 75 
Pow though the common rule of Starchamber ts, that it one Defendant be 
ſerved to heare Judgement that it ſerves ko; all : pet in this Cale it was re. 


bils chough but reſol ed upon debate, thst it could not be ſo. Foz Pzeſidents of Courts ag wi 
in one wating. ag Iàwes are built upon Reafon and Juſkice, rages Haben gen panto 


all the Defendants, pet tt is as many Bills as Defendants, becauſe they are lo 

many ſeverell parties and offences; toꝛ though be did lay the offence, firt joynt 

ly and ſeverallp, pet that ts cogreded 02 explained by the ſeverall application ofa 

dilk inc poztton to every perſon, and fo the wozd jopnt is truſtrate, and fo there 

8 0 7 75 175 the pane 11 pee ſhould make another anſwer, that 
ath nothing to doe mo2 bis Cauſe, fo; it ts not the parchment, 

matter that makes one 02 ſundzy Btlls. ihe : inl 


An 


bent de ſuſtitia. Popp in this cafe thougb there is but one wziting ne epee 


J 


“Cab 3 


In this ſuite moſt of the Defendants bad pleaded in Bar not gullty, and after- 
ward in their Rejoynder had pleaded the Pardon by Parliament, 7 Jac, which 
did extend to buying of monep, but not fo tranſpozting; Whereupon two que⸗ 
ftions arofe: 

F irl, whether fo many of tbe Defendants as were neither Paturaltzed nsz 
Indentzed, were capable of the Pardon. 

Secondly, whether it were recefbable not being pleaded in Bar. 

To the firk it was urged that the Generall Pardon in the Preamble and in 
all parts afeth the woꝛds of loving and obedient Subjects; wherenpon the Chief 
Sattice did in a manner erprefip hold them out of reltefe. But J did avoyd that 
queſtlon, as be ing not neceflarp, fo2 we all agreed that it did no good in the Re⸗ 
joynder fo theſe reaſons. 

1 Mot gullty, is the proper and perfect generall Iaue, and needs no Res 

opndet- 
: 2 Secondlp, Rejoynder mute not merely depart krom the Barre, as this doth 
and 1 it implieth a contrabidton, the one innocent, the other pardoned 
as noten 

3 Thirdly, upon Anttver, tobtch is upon Dath, The Defendant ts eramt- 
ned upon Inter. and both make but one Anſwer: But upon the Rejoynder which 
is without Dath be is not examined, and pet he pleads matter of Fact that he is 
none of the parties excepted, and fo againſt the courſe of the Court bee pleads 
without Oath matter to bar the ſuite. 

But te the other point, J told the Attozney Generall, that 3 held the Dutch, 
living here within the u ings Pꝛotection, being of a friend Countrep to bee alfo 
fraelp under bis Subjection ; and therefore capable of the Witle of his loving and 
obedient Hub jects; but thep are not capable of the diftind Title of naturall 
Subjecks, which is ulaally in Statute ſet in oppoſit ion agatnſt Dentzens and 
Strangers. And therefore ik ſuch a ſcranger in amity commit Trealon here, the 


Indtd. ſhall conclade con. debitam allegiantiam, and ſhali call the King Domi- 


nam ſuum, but not naturalem Dominum. 


And beſides the generall Pardon hath relpect ok retribution for the Sub- 
ſidy, wherein though the Strangers bee no Grantors, pet they pap more 
then we, and in a fort they map be called Gzantoꝛs, for by living here they do ta- 
citelp ſubmit themſelves to our IW awes and forms of L a making, and ſo their 
grant and conſent is involved, in the confent of Parliament. And though they 
be not admitted to the choice ol ntgbts and Burgelles, that moved not, foz no 
moze ate the Engliſn themſelves that are not Fresholders. And J thinke no 
Judge will doubt but that tuck a ranger Mall bave the benefit ot ſucha Par- 
don againſk common penall Lawes, and other common offences, But tf the 
ranger were not in the ik ing dome at the time ok the par don made, then bee 
were not within the benettt, 25 eos fs ne other wile a Subjed but bp his reft- 


dence 1 6 


Eli Cale. 


1 1 did tnfosin agatntt Sir John Hollis, I. 9 for 

a Petition exhibited againſk bim to the ting bp Ste Edward 
Coke, fox fering up one fo ſcandalize and fue him in the Starchamber; the i ing 
relerred the Examination of it to foure of the L oꝛds of the Councel, who having 
called and examined him, did thereupon enjoyne him upon bis Allegtance that be 


dbonld difclofe nothin g that bad palled in his examination, and that pet he bad in 


contempt of tbat command diſcloſed ſome of it to ſuch and luch, and named to 


pest to inffruc and prepare them fo ſuppꝛeſſe the Trutb. 


To this the L. Houghton demurred in Law and aligned for cauſe that this 


command was not binding, becaule it was not as from the body of fhe Councell, 
but from particular Committees foꝛ one ſpeciall pur poſe. But the bemurrer was 
ober-raled ; firſt mater tallpy in that the preparation of witneſles, to 5 


ruth 
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Pardon general 
pleaded 1 in Ree 

joynder after 
nor guilty. 


Pardon general 
whether it ex- 
tends to aliens. 


Starcham⸗ 


ber. 


272 Meyres? Lancaſtell verſ. 
Caleb Sidley. 
a Trutb is a full charge ol it ſelk, fit forthe Starchamber, and to bee anwered. 
Councell Privy 


their authority. 


Princes Allegi- 
ance net to be 
impofed but in 
cale of Allegi- 
‘Ce. 


ar-cham- 
er. 
Bill of forgery 
in the Star- 
chamber, failes 
by adding 
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is not in the 
writing. 


M. 17. Jac. 


5. Caſe. 
Debt upon Ef- 
cape, by Execu- 
tour muſt be in 
the desizet. 


not fatis fied of the {ato debt and colts, upon which eſcape thefato Step 


And it was further condemned as pꝛeſumption to weaken the Adtton of a ſelect 
number of Counſellonrs, choſen and appointed by the iu ing himſelf; and therefore 
Sergeant Aſhley and Hughs of Gzaps Inne that were of his Couneell were oz⸗ 
dered at the Councell Table to make a ſubmiſl ion, teh they did. 

But touching the injopning ſecreſie upon Allegeance in this Cale, J delivered 
my opinton publtkelp in mpSentence,thatthe Obligation ot Allegtance was not 
to be applied, noꝛ latd upon pʒivate Cauſes, for no man could make a Canſe of 
Allegfance other then (uch as the Wa makes and as conterne the Faith and 
Aopaltp that the Subject oweth to his Soveraign in points ot State. 


Meyres Caſe. 


We Attozney generall did inkozme againſt John Mayres in the behalke ok tbe 

Woꝛd Digbie ſuppoſiug that he had forged a Weaſe ot divers Wande, parcell 
of the pollelltons of Sherborne, being now his in the name of Sir Walter Raw- 
leigh when he had it. a 


be Cale nom comming to bearing and being heard, it now fell out i 
that the information fatd that the J eaſe Was of divers things by namewwbercot — 


one peece ol ground called Long Meare was one. Mow the deale pꝛetended and 
ſuppoſed to be forged, being produced, the ground called Long Mare was not con- 


tained in it neither by name, noꝛ by general woꝛde, but all the vet of the things - i 


were in it. . 
Row the Delendant pleaded to the Fozgerp not gullty, and ſo the Court ad⸗ 


judged that as the Bill was laid he was not guilty, for it is not the ame A eaſe, 


and it was an unneteſlary cur toſity and ſpec ialty that marred the Cale, for being 
of a ſtrangers Ad, it tt had beene at the Common W aw, be might bave made bis 
Intozmat ion generall, That the Forgery bad beene of ome one parcell wyere- 
of he had beene mott certain, ( fo2 (ome parcell certain tbere mut be) inter alia 
1 at een tozmerlp adjudged and ruled in Patricke and Cokes Wale to the 


Lancaſtell Verſ. Sidley. 


Sis Lancaſtell E xecutoꝛ of Richard Lancaftell his Father did recover by a 


Judgement in the Wings Wench, againſt Sir Ralph Sidley, à debt of 100 l. 
upon an Obligation made by the ſaid Sir Ralph Sidley to the fato Richard, and 


pl. ko cofts ; Sir Ralph Sidley afterinards was committed to Sir George Rei- 


nolds, being theu Par shall of fhe Parſhalſep, in the execution of the 
and coffs, who {uttered tbe ſatd Sir Ralph Sidley to eſcape, the Plaintifte ff 


ecuto2 of the fatd Richard, bzought an action of debt of 104 l, aga £ the fat 


parthall, and declared in the debet and detinet and upon non permiſit iread ar- 


gum pleaded bp the ſald Mar ſball, Stephen Lancaſtell the Plaintiffs had a Wer- 
5 hig Judgement again the fatd Parſhall fo; 1041. debt, and 10 J. 10 8. 
18. 1 . 
The Parchall upon a wzit of erro, aſtigneth for errors. 1 Ra 
1 Chat the latd Acton bꝛougbt again& bim by the ſald execntoz onght to 
1750 beene in the detinet onelp, and not in the debet and detinet. Vid. Co. 
1 „ 5.31. 1 ane 
2 Chat the ſatd erecato, in bis Declaratton agains the gparthall bath not 
thetved forth the til or the eftatos bis father, but canclanety pis eclacat ion 
with Et inde producit ſect and doth not fap Et profert hic in Cur. Literas Teſti- 
8 pred’ Rich. Lancaſtelſ, &c. the Judgement is reverſed in the Exchegner 


Earle 
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Earle of (lanrickards Cafe. 
M. 13 Jac. Rot. 122. 


ares Demandant beings a Formedon in the reverter of lands in Ewhurſt and 
5 Salehurft, ana Declares that Robert Earle of Effex, and Francis his wife, 
33 Eliz. lebied a I ine thereof to Gerrard and Mils, which Fine was to the uſe 
of Elizabeth Sidney in Taille, the Reverſſon to the 1 ady Frances the Deman⸗ 
dant and her Petites, and that Elizabeth is dead without iſſue, and that the 
right of the Cenement is reverted to the Lady Frances, per formam doni: The 
Tenant pouches Richard Glyde and Kenrick Parry, The vouchees conkeſt the 
feifin, Fine and ule, ut ſupra. But then further fap that Elizabeth married Roger 
Earle of Rutland. That the Earle ot Effex died, and the Demandants inter⸗ 
married; and that they fo2 the conſideration of money did leby a Fine of the ſald 
land (inter alia) unto Roger Earle ef Rutland, and his Heires An. 3 Jac. by force 
wheredf the E. of Rutland was ſeiſed of the reverſion of the Cenement to him 
and bis Peires. And then they adde that the fatd Roger and Eliz. his wife, 7 Jac. 
lebfed another Fine of the Tenements to Calton and Screvin; which Fine was 
to the uſe of the ſatd Elizabeth, and her Meires, and then ſbew that the Carle 
Roger died, and Elizabeth died without ilue, and that the Cenements defcended 
from her to the Tenant Wifconnt Liſle as her Uncle and Heire, fo this lak Fine 
was pleaded to bring the Title of the reverffon to the Tenant. But all the cafe 
“and quetttons of it ar iſe from the two I ines, 33 Eliz. & 3 Jac. ſabing that upon 
the Fine 7 Jac. the ſuppoſed ertingutthing of the eſtate for the lite of Roger Earle 
ol Rutland depends. ae W ; Reta 
The Demandants reply as fo one third part of the ſaid Tenement, that the 
ſald I ine levied bx the Demandant to tie ſatd Roger Earle of Rutland, was to 
the uſe of the ſald Roger and his Wetres, dur ing the life of the fatd Lady Frances 
the Demandant, and as to the other two parts of the ſaid Tenements, the fatd 
Sine was to the uſe ofthe fat} Lady Frances and her Meires. eA 
The Wonchees rejopne to the third part, &c, What the ale was to the Earle 
and bis Meires and traverſe the limitation dur ing itte. And fo the 2 parts reũdue 
they fap, that the uſe was to the Earle and to his Weires, and traverſe the ule to 
the M ady Frances and her Heires. e i a 1 7 
The Jury finde as to the tine to the third part the feffin of Roger and Eliza- 
beth in Haile, the reverſion to the fatd Frances in Fee, and that the Demandant 
had no other eſtate in thoſe lands in Ewhurſt and Salehurſt (fo no Dower there) 


5 and then thep find the Indenture 17 Jan. 3 Jac. between the Demandant and 


the Earle Roger foꝛ monep contain ing a demtſe, and grant of their eſtate of the 
third part of the laid lands (inter alia) to Earle Roger and his Petre, during 
the life of the Lady Francis Demandant. And the Covenant to make and de ſuch 
kurther reaſonable Ads and things as wall be reaſonably deviſed for the better 
affurance, faretp and fare making of their eſtate, of and in the {aid pꝛemiſles to 
the ſald Earle of Rut laud his Heires and Aſfignes as atozeſatd, and the ine 3 
Jac. upon it. And the Jury liketotle finds as fo the iſſue of the other two parts 
the intaile and reverſion and no other Title ofthe Demandant and the Inden⸗ 


i ture ok bargain and fale of the third part and the Covenant of further aſſurance 
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Vide, Refidunie 
Sup, 1. &c. 


ut fapra, and that there was no other agreement to lead the uſe of the Kine, but 


\ 


the fate. Srroonteite:. gar A tay Ce Pe 

In the Judgement ot this Caſe, J have conſidered theſe Ponts. 
1 Mhat quantity of land contained in the Fine, 3 Jac. Doth paſſe unto the 
Carle of Rutland unto bts oton uſe and of what eſtate, and I am of opinton that 
there paſſeth but a third part, and that but during the life of the fatd Ladp Fran- 
ces, notwithſtanding the generall Covenant of the Deed. ; 


2 Whis being admitted fince the Demandants have pated a third part during 


ber lite awap, the cannot demand the third part, nor by confequence the whole as 


the bath done, except by ſome means the eſtate 1 in that third be r 
g n an 


Cafe. 


and extind, which is made a ſetond point, wherein J bold that it is not extinc, 
put that tbe Tenant in this actor ought to hold the third part againſt the Des 
mändant during the Wadies lite, and that che cannot maintain ber Formedon 
againſt ber oton conveyance. 5 a 

Out of this it will follow, that the mut be barred of that third part of her otpn 
chewing, fo2 the bath expzeſiy conleſſed by ber replication her altenation of that 
third part dur ing her own life by the Fine, 3 Jac. 

3 But then the queſtion is, whether the thaltbe barren onelp of that third park 
and babe Judgement fo2 the other two parts, o2 tobetber her whole Mr it thall 
abate, naſmuch as the bath by her own confedion falſiſied ber Writ and Demand 
of the wbole as fhe bath made it. And J hold that the Court onght fo have aba. 
ted the Mrit for that cauſe. ö 

4 Tbe Demandants babe grounded their Formedon onely upon the I ine, 33 
Eliz. whereby the land was given to the M. ady Eliz. in alle the reverſion left to 
the M ady Frances, And that the I. ady Eliz. is dead without iſſue, and fo it ought to 
revert per form’ donationis, tobereas na upon fhe tobole Cafe it appeareth 
of the Demandants ſhewing fofbe Court, that ſince that gift in Zatle made the 
reverfion was conbeped. alway bp the Demanodants by the Fine, 3 Jac.though re- 
turned = her bp way of uſe, and fo alterations made of the reberfion fince the 
f hat will be the effect ot this appear ing to the Court of her olon chewing and 
cenleſtion and whether that were cauſe to abate the wzit is a que ſt ion, and J hold 
alfo that this was no cauſe to abate the wait. . 

5 Mhat the Stat. 18 Eliz. of Jeofailes will woꝛk in this cafe upon both faults: 
And J bold that in this cafe it cures both thele cauſes of abatement. So J hati 
conclude that fora 3 part the Demandant is to be barred, and to recover the o- 
ther 2 parts, foʒ fo much as is in queſt ion upon the fpeciall verdia, whieh is Ew 
hurſt and Salehurſt. 4 N he 

To the fir point. ‘ Ha 5 

Clauſes in Che truth of the cafe is, that of ſome parts of the land in the Deed mentioned, 
company in a the Lady Frances was Tenant in Dower acuall of the endotoment of Str P. 
Deed how they Sidney; But of the lands of Ewhurft and Salehurſt, which is the land in queſt ion 
ihall be ex- pon the ſpectall Werdtc the bad neither Dower actual, noꝛ Title of Dower, noꝛ 
pounded, ànp other Title, but her reversion in Fee, as it is found in the fpectall Werdic. 
WM hereupon 1 J hold, That fozſomuch as the had in Dower that very z part pak 

by the Deed and Fine divided to the Earle ol Rutland and his betres, during her 

lite and no olber part: But where the had no Dower as of Ewhurſt and Sale- 

hurſt, the third part of the reverſion in Fee did paſſe for her lite undivided, and 

fo the Sentence which is but one in wozds, bath diders operat tons according fo 

the nature of the things wherenpon it works. Foz though the Deed and the 

Gant contained in it be induced with a recitall that the Lady Frances did hold a 

third part of the Manours and Wands in the Deed mentioned (whereol Ewhurſt 

and Sa lehurſt are parts) as ot᷑ Dober, & c. pet then it pꝛoceeds that in conſũidera · 

tien ol monep, They, &c. Demiſed and granted, & c. to the Carle of Rut land in 

theſe words all the ſtate of them, the fatd Earle of Clanrickard and Lady Frances 

ol and in all that the third part ol the anour of Robertsbridge, sc. and ad that 

their eſtate of ¢ in the third part of all the K ands thereunto belonging in Ew hurt 

and Salehurſt. Sa that the woꝛds ol Grant are not bound to the woꝛds ol Dow- 

er retited, as tf they had lato all their Dower oz Eſtate in Dower, oz all der 

third part, which the holds in Dower, but loolely and at large all their Cſtate 

in fhe third part ot the Manors, Townes, &c. So the woꝛds being general 

mot not be ſruſtrate in anp part as they ſhould be, it they were reſtrained onely 

to Dower. So then there is no tauſe to urge the necellity that the general Co- 

venant should create anp ule ok it ſelte, becauſe elle there wers no ule dt theſe 

Lands whereof there was no Dower, tor therein pou had my opinion cleane 

contrary. But no hold that no more ſball paſſe bp this Deed and F ine but a 

bird part ol all in ule to Rutland, though the conulees wore foiled ot the * 
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ofthe whole: And pet J grant that it a man ſeiſed of Wand in Fee, will Cove- 
nané with I. S. foz money to do all Ads that be thall require for atturance of the 
Wand to him and his hetres, and then levy a Fine to him that this Covenant and 
Sine will give him the whole land: Foꝛ the Fine paſſeth the Land: anda De- 
clarat ion of the ule either expꝛelle oꝛ in Law is ſuſficient, and this Covenant ts 
no leſſe then a Declaration, and it ands in its fall ſkrength without ang other 
thing to qualtfie tf. So ok this then would be no moze quettton. 

ut now conttder this Cafe which bath a Fine and a like Covenant alfo in 
Woꝛds, and pet fall paſſe but a third part, whereok the reaſon is the wiſedome 
and the bentgnitp of the Law, that being to fudge of an Act, Deed, oz Bargain 
confifting of divers parts containing the will and intent of the parties, all tend⸗ 
ing to one end, Doth judge of the whole, and gibes every part his Ofkice to make 
up that intent, and doth not bꝛeake the woꝛds in pieces. 

Now here the deed contains the bargain, which ts a grant fo2 money of all the 
eftate of the Carle of Clanrickard, andthe Wady Frances, of the third parts of fe- 
verall things, fo the Earle cf Rutland, bp ſeverall diſkind Clauſes : Then kol⸗ 

lowes the Habendum to limit the Eſtate to tye Carle ok Rutland (which was 
not bekoze, though it migbt babe been) in theſe wozds. To have and to hold 
their & ſkate of and in their fatd third part, Sec. to the Earle ot Rutland, gts heires 
and aſlignes during the like ol the Lady Frances. 

Do thefe two parts the pꝛemiſles, confaining the grant it felfe and the things 
granted, and the Habendum containing the Eſkate, bave done their Otklce cleerly 
and withont ambiguity, and habe given onely their third parts, and ok a limited 
Eſtate expꝛeſſe. When follow fio ozdinary Covenants attending upon this 
Convepance, one for perfecing of this Convexance by further alſurance, the other 
loz well enjoying of that that is conbened. 

Pow who lees not, that the Offite of theſe Covenants (when they follow in 
expꝛeſle grant) is not to give anp thing, but to alliff, further, and luppozt, being 
as à wall oz muniment about it. And therefore cannot be underſkood fo exceed 
that whereunto they are ſaid to be but handmatds, ‘according to the Nule of the 
great Matter: The ſer vant cannot be above the Paſter. 

And becaule it map appeare hob abſurd it will bee, to fake theſe Covenants 
as it they food alone withont reſpec᷑ to the whole context aud intent of the deed. 

The kürt of thele two Covenants ts, that the Carle o? Rutland his Heires 
and Allignes, Mall at all and oe p time and times hereafter enjoy the third 
parts diſcharged and faben barmele eof all Titles of the laid Carle, oz Wady 
Frances. 

This Covenant, hous ik be reſkralned fo the third parts, pet it is not re- 
trained to the Betres (as aforefatd) but at large, forall Meires of the Carle of 
Rut land, and at all times, that is, for ever; pet no man would fudge this Cobe⸗ 
nant for an Meire of the Carle, after tbe death of the Wady Frances, fo it is 
againſt Senſe and Pature, that J chould Covenant that thofe Petres chould 
en joy the eſtate, that were plainly excluded from the eſtate by the limttatton. Pet 
ie this Cobenant ſtood alone clearly, it would reach fo all Betres, aud koz ever, 
according fo the words. So pon fee that Clauſes in Company habe other Con- 
ruct ions, then when they are alone. 

oww thts other Covenant fo; Aarance, is clearly reſtrained llkewile ko the 
limits of the bargatu, by all the parts and woꝛds of it, as well foy the third parts 
as fo2 the limited Wetres, tos thefe apparent reafons. 

1 Fletl, it ts jopned to the former Covenant of enjoping. under the fame. line 
and Copenant as depending upon it; which was erpredtelp only of the third park. 

2 Then it is fo; other and further Ads. 

3 Then, that thoſe Aas muſt be reafonable,and resſonably debited, theretore 
not differing fromthe bargain. 5 

4 Shen, that they matt be to the better Adlurance, Surety, and face making, 

which are all governing by 15 won Eier and mut bee fo the better of that 
sf was beloze. ann sew} € . 
n 2 Waſtly, 


> 


aLattly, of the Eſtate, (not, ofall their Estate; as the Councell 


toꝛ kbirds, and an erplanation of this very Covenant b 
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babe repozted; 
it) fo the Carleof Rutland his Hetres and Affignes, as aforetatn, Ng 


Mol thep that Dbject pretle this only word ¶ their esate] and patte (bp all the 
reſt that ler be loꝛ Declarationand Retridion. Mote it ts not (all their eftate] 
Cale Stuckley & Butler. Hil. x2 Jac, Rot. 827. Cha Earle of Suſſex ond of the 
Pannoꝛ of Cleave fold to George all his Goots, Timber and Trees growing 
ſuper totum illud Manerium de Cleave, viz. upon three Coppices named, we all 
agreed, that tf the woꝛd totum had not been, the viz. had reſtraned. 1 

Mow A fap, that conſider ing all the former parts of the deed, being erpꝛelly 


thete ettate in this Cafe Wal be mberfEood not the ettate at large,but their elkate 


to him and bis Hetres, according to the true intent and meaning 
ſents) 02, (their eſtate in all the Lands a 


8 


eye upon the marke, which is, that the 8 5 which is but a ſhadow m 
e 


nry Bartly the 
of Froome-S 


{fhe cut any Trees in the Pꝛemiles, that then bis eftate thou d ee . 


Sudged that the referbation did ertend to the Urſt yeare, th de beld no lon⸗ 
Jer for the Relervatton ta attendant upon the Leale, and the word dicto Ter- 

sino (a f ren 6 bot Terms: So there is anertenffon for warranty, 
6E. Eitie of Vouchers, 25 8. A, gtves land to J. S. and his Weires, & ego 
N 


5 — 
SR ee ee ee 
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Soheredes mei wartantizabimus, not ſaping tobaf,to Hhom,to2 of what eſtate, vet 
all ſupplted out of the grant. Foꝛ the Law imttates Matare that gives proportion 
to ebery Pember anſwerable to the body, that nothing be monſtrous oz deformed. 
So then we proceed upon this ground. C gat a third part and no moze is gran 
fed awap, during the Demandants life; whereok it follotwes, that for the fame 
third part, the Demandants muſt be barred fo2 want of right appearing to the 
Court, though the iſſue tos that third part be tound for the Demandant agatnit 
the Tenant. That the uſe of the third part was to the Earle of Rutland and bis 
etres, during the life of the Labp Frances onelp. 

This generall Volition is not mach dented by the Demandants counfell, bat 
they avoid it thus. 

They fap that when after, 7 Jacob. the Lavy Elizabeth being Tenant in 
Taile in polſeſtion, and the Earle of Rutland her husband being Tenant for 
life in Reverſton, jopned in the Fine to Gofton and Scriven in Fee, that this 
did woꝛke a diſcont innance bp the Fine of Denant in Taile, and lo the Cate 
foz life did down and extingulch it. 

So that when the Intatle determined, the Demandanks Reverſton was fo 
come in being, the eſtate for life being before ertind in the eftate given by that 
Fine 7 Jac. which is by this Formedon in Reverter to be defeated, ik the eſtate 
for life be extinit, J mean fo, that it tall run not to the benefit of the Conuſees 
to whom it is given, but to the old Remainder oꝛ Reverſion, it muſt be either bp 
ſurrender, 02 forfeiture, oz confirmation. By ſurrender it cannot wezk. Pote 
that this could not woꝛk by wap of farrender, as in Bredons Cafe it might, be- 
cauſe it is a remainder following, and pet there it was not taken as a lutrender, 
loz then it had been againſt the Judgement. 0 
Tos this J anfwer. a 5 

F iri, that the E tafe fo2 life is not by that F ine / Jac. Diotoned and ext inc, 
but that the Eſtate in Tale and for life are both conveped lawfullp as eſtates 
in being to thefe Conuſees: ſo 6 pr 
Feirſt, the E ate for life is not fortetfed by this Fine. 

Secondly, it is not involved in the Citate given by the Henant in Walle, 
but it is given diſtinaly as an E tate by it ſeife in Judgement and bp the force 
of Law. 


And here firſt J do exceedingly commend the Judges that are cartons and al⸗ 
moſt ſubt ile, Aſtuti (which is the woꝛds uſed in the Proveibs of Salomon in & 
good fenfe, when it is to a good end) to invent reaſons and means to make Ads, 
according to the juſt intent of the parties, and to avold wꝛong and injury which 
be rigtd rules might be wꝛought ont of the Ac. And that is well performed in 
Bredons Caſe, Co. lib. 1. fol. 76. where a Tenant fo2 lite, and he in Remainder 
in Talle jopne in a I ine (Come ceo) Che Tenant in Taile dies without tilue, 
the Conuſee thall hold the land, dur ing the Like ofthe Lenant for life. Note in 
Bredons Cale a ſfrange effect, for the Conutee that hab Fes made of both e⸗ 
fates, as ſoon as Tenant in Taile died without tlae, had but an Gate koz 
Wile, ko; there was no diſconkinnance noz change of the Reperſion, but a law. 
‘fall giving ol their E ſtates and no moe, ſo in Englifh Cale there. 5 
There is no forfetture in this Cale, becauſe the Tenank for like gives not the 
Fee alone, but gives onelp fo much of the Fee us he bath and soynes with ano. 
iber in giving a Fee, that bath power to give a Fee during bis eftate. without 
trong fo anp, and therein Differs from M. 16. & 17 Eliz, Dyer 339. Ok Tenant 
Foz life, Remainder fo7 life joyning in a Feotfement in Fee, and feotti 41 E. 3. 

21. of Tenant for lite, making Feoffement in Fee to him in the Remainder in 
Taile and his wife. And ik we need (as in Bredons Cale to avoid dilcontinu⸗ 
ante, it was deviſed) that the Rematnder in Calle Would be taken to patte 
fir, fo here to abolde fozketture, the Remainder in Talle may be fatd to parts 
firfE 02 laſf. : 2 8 

It ig l no dilcontinuante, becauſe either ot them gives their eſtate lawiul⸗ 

- Ip, and there is no neceſctty to contetbe a wzong to the Reber lion, nee a 1 


~ Bredons Cale, the Conulee fooke kwo eſfates, and from two atvers; 2 nank 
foꝛ life and an Infant in remainder by Fine. The Conulee now 1 10 : 


Earle of Clanrickar, ds 
Gale. a) 


map be determinable by operation of law, as in Bredons Cale, though it chould 
bp the F ine babe beene a perfect Fee, it there had been luch an one to give. And 
Coke in that Cate collects, that bp reaſon of that Cale ff Tenant fo2 life, and he 
in remainder in Tatle, make a Feofkement bp Deed, that this Mall be no dil⸗ 
continuance, nor ſhall de veſt the reverſton oz remainder depending, betauſe it 
{hall amount but to a grant of both their eſtates and fo it thall be a Fee determi⸗ 
nable upon both their eſtates, and no abfolute Fee from the one no2 both, what⸗ 
ſoever the wozd impozts, the one conſtrugion working by right, the other d 
Wꝛong, which the Lato will not admit it the other map by any means ſtand. 

fince thele ettates might babe been ſeverall without koztetture, the aw hall 


marſball them jopn ing accordingly. So that this way, though the Tenant in 


Taille in poſſeſſton ould make a dtfconttnnance; and fo wozk a wong, pet . 
grant of Wenant fo2 lite in rematnder might be kawkull. 74 50 
ote my opinion upon Engliſhes Cafe bereatter. Chele things fanning i 
it muſt follotw, that the eftate for life Doth not pale dꝛowned in the Walle, « sgt: 
bing place to ff. Wat if ts true that both theettates that were in them feberall, 
did pafte from both as dittind Authors of the new a e to thete n 5 
ſures. ee 
ut now in the Conulee they are but one inte fate made of two, and there- 
fore removed the Conkuſton, as Chymiſts doe; by extracting and fegregating 
fimples of a compound. ds fuppofe this conveyance were upon 5 t 
entry ſhall reſtoꝛe their eſtates as they were before ; fo in Engliſnes Cate, 


* 


he 


eſtate, pet upon reverfall of the Fine, the Law reſtoꝛeth no moze to the 
but the remainder⸗ becauſe he gave no moze, pet the eſtate for life, was a 
ale given, confounded in the Fee, and noforfelfure made in Engliſhe 
Soo inthis Cale J hold it cleare: That if an Infant Tenant in Wall 
fion, and be in remainder for life bad joven in a raha and tbe ode 


uofee. 
Then 70 she it Would be rene aS 8 cb k he Lernt t g 
Tale, anda Confirmation (which ts the leaſt) of ie Tenant in lite oz reber · 


e out, t 
bimfelf gabe; 10 moze then ik the Lenant in reberiton ged n not % t kept 
his right, 02 releaſed it to the Oilcontinuee. And fherefore put tbe Cate 
A. Donee intatle remainder to B. foz life, reverſton to C. in Fee, A. d it 
at the Common Al ain, this ts a prefent Wrong fo the tue in Baile, and fo 

C. 80 he as none can Aya but 5 to feberall. bai fo at 1 


right is not thereby anticipated, for rite ‘was 8 robin taken f 6 i 
teberfion, which is all that be tan require. E 
Wut ik in Bredons Cafe, the Tenant fo2 life bad cunt Db e to the 
Tenant in Talle in the fir& remainder, who had levted the 0 ots d tot! 
out tue, be in the lecond remainder might have prefentip had bis Form 
though the Tenant fo2 life were altve, for the eſtate for léfe was fo de 
there was no moze but the eſtate in Taile with the other remainder follow Wi 
So the difference is, where the Tenant for life in Bredons Cafe ſurrende 
in the Cale releaſes to the Tenant in Tatle before the Alienation, fo fo 
bath all and gives all, one giver, and one eftate onely. And where there 
ing in the con vepance, 02 a releafing oz confirmation fo his 255 
Cale it is cleare, that be gave but bis own Gngle eftate,and the other Fema 
be given by the proper owner. 3 TO 
But that that troubles the Judgement in this cafe, 3 ſuppoſe fo be the booke 
of 9 Hen,7.25- and the opinion Co. lib. 5. 70. fo in Cale, Nhat tt Donee — 


the N 


ts there 


eise jopn> 
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be dilletſed, and the Donoꝛ diſſeiſe that DiMetfor, and make a Feoffement over; 
and then the Donee reenter upon the Feoffee, he ſhall have but his firk eftate 
Taille, and the Reverſion hall be turned to the firk diſletſoz, and Mall not re- 
main with the Feoffee ok the Donoz, wbereok the resſon is, That where the 
firanger dilleiſeth the Donee, hee gained by trong both the Tale and {be Re⸗ 
ver ſion, and then had in him one entire eſtate in Fee: Pow when the Dono; 
Difletfeth him, he gains the eftate which the diſleiſoꝛ had, which was inkire. and 
fo his diſleiſin cannot divide the eftates as they were, lo his whole eſtate is by 
the wꝛong to the fire diſleiſoz, none having right ol entrp.but the Donee, then 
when be makes his Feoffement over, that gives no eſtate but that wꝛongtull one. 
But it gives awap his right alſo, not by granting but by dꝛowning and dying in 
the land. So then when the Donee reenters, he can have no moze then bis own, 
and mutt by bis entry reſtoze the Reverſſon: Phe seoffee cannot hold the 
Reverſion becauſe the eſkate he bad was no other then that was wꝛongkully got- 
ten bp the Donoz from the fir diſſeiſoꝛ and given to him, wherein there was in 
effect the fatle of the Donee and the reverſion of the difletfor, and now when 
the Donee reenters be cannot reſtoꝛe the reverſion to the Feoffee in reſpect of 
the rigbt, becauſe it is attetlp annihilated bp the Feoffement which cannot give 
but doth extingnich it. . sus, ; . 
And now pou muſt (ee no otber right but that tohicb growes ont of the dite’ 


ſoꝛzs, whereot the fick is both the beſt in eſtate and right. aud therefore i the frit 


dillelſoꝛ had entred upon the Feoftee of the Dono; ditletfor, and (hen the Donee 
bad entred upon him, no doubt the reverſion had been left in the fürſt diffetlo:, 
and then the Feoffee had no wan by his buried right, to recover it nots oꝛ after 
the death ol the Donee withont tine, fo here difference appeares, that in this 
taſe the ſteſt᷑ diſleiſoꝛ hath right to the whole eſtate, wherein the right is bur ted, 
and fo redounds to his whole benefit: In the pꝛincipall not ſo, for the Wady 
Frances had right onelp to the reverſion in Fee alter both the eſtates ended, 
whereof the one helps the otber. 
So note that the right doth extinguich whether it be bp Feofkement , releaſe o2 
_ confirmation, to the benefit of the eſtates then lat in being, as of the fir diſlet⸗ 
for. Much more here of the difcontinuee being now in eſſe, not to the benefit of 
the ancient right, for one right cannot ertingutth another. ee 
That though the Demandant is to be barred of the third part onelp, pet it is 3 Point. 
cauſe 122 abate the Mrit, being a wilfull delerting oz departure from his WMrit 
and Demand. e 5 ! . 
Nod then admitting that for the third part, the Demandants are fo be baretD =z + 
upon their otonconfellton direct accoꝛding to my opinton, which matt be peremp- 
toꝛꝑ and final! for ſo much, though there might bave been a good Acton for the 
whole, it they had tarr ied their time till after ber des; J hold that the Deman⸗ 
dant can recover notbing in this {nit, but the wbole Witt is to be abated, koz the 5 
Writ is alified of their own hewing, and that in a ſubſtant tall part, and not Pie 
in point of kom; Foz it appears, that they bave no right of Aq ion at all for this 
third part. As it aman ſhonld demand a debt of twenty pound, and confeſle tbat 
be bath no rigbt to ten pound of it, oꝛ demand an bundzed Acres, and conkeſte that 
be bath no right to ty of them, no doubt the Court Ex officio, o the party either 
bp Soe abatement, 02 a3 Amicus curi at leat might take knowledge rand 
But it thep went on, to tine and a Werdict given, wbere the Sfatate alves 
reltefe, it doth as well when it appears ol the parties ſbewing as other wile, 14 
E.3.F.bre.272. Formedon in deſcender the gtft was traberfed to all, after, the 
Demandant latd thep were agreed, The Tenant to confetle the gtet tor part, 
and the Demandant fo tonteſle no gikt for the reſt; the Court beld that by this 
tie Wrtt Would abate, tobevefore Judgement was ürſf given againtt the Te- 
nant fo? the third part, and againſt the Demandant koꝛ the ret. 
Et o H. 6. 34. One brought a Detinne fo2 tivo wꝛitings, and for one made no 


Title; Babingcon Was of opinton, that thoagh thie bea ünkrs lo that; ber it me 


4 Point. 
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be pleaded in abatement fo; all, as being moze to his advantage. But tf it were 
onelp fome Writings, then it muſt be in barre as the wozthier. Wnt then ik it 
were found by Werdict, it were otherwiſe. So there likewiſe when a Formedon 
is bought of 1 and and Advoulon, which is alſo one generall Point of Godfreyes 
Caſe, Co. lib. 1 1. 45. 

The alterations made ol the reverſton fnce the gilt in Tatle by the Fine, 3 
Jac. are true, one by the gilt of the third part to the Carle of Rut land during the 
itfe of the Wady Frances, whereof we bave ſpoken. 1 

The other the conveyance of the reverſion in Fee ſimple al well of that third 
part after the Carle of Rutlands E ſtate ended; as of the other two parts, both 
which are to the uſe of the Lady Frances and her heires as it was befoze. 

Co the ſeconb J doe agree, that it there be an alteratlon of the Reverſion, 
whereby it is made another reverſton then it was beloze, that it mutt be men⸗ 
ffoned in the Mit, fo is Wiſemans Cafe, where the reverſion that was in Fee, 
was turned into an E ſtate in Calle, though in the fame perfon. Wi 

And Fitzh. Nat. Br. 219. F. Regiſter 242. where an & tate for ferme of life 
was interpoſed though ended, pet there is a Crit mentioning that E Mate de⸗ 
termined. ae 


But bere the reverfion fo2 the tino parts, is the very fame in abo in the Do⸗ 


no2, that it was at the firſt, though tt be in her now by a lecond meanes, that is N 


bp thts 2 I ine to the old uſe. UMherein obſer ve Bo-kenhams Caſe 28 Hen. 8. Dyer. 
7. fol. b. which was, that Bo-kenhams being Ceſtuy que uſe before the Statute of 
land bolden by Untgbts ſer vice, Jay and others being his Feoffees, did Inkeoke 


Jenor and others to the uſe of Bo-kenham and his wile, and alter their deceaſe o 


Abe uſe of Bo- Kenham and his heires: Bu-kenham died, and this was adzudged 
fo be a Reverfion and the old State, And in this Cale; Willoughby cites 
a Judgement of the i020 Roſce's, which came fo this: That a man bein 
(as Baldwin puts it) Ceſtuy que uſe of two Acres, one by priority, and tbe 
other by poſterioztty, made a Feoffement together of both, pet the patority re⸗ 


mained. 


Pow, though wben the Lady Frances with the Carle of Effex tevted the Fine, 
the had no uſe as in the ofber Cafes, but Wand in pottettion, pet the ratſed both 
the Eſtate in Tatle, and ber owne reberfion by ufes. And though lands and 
ufes cannot now ſtand divided as they did before the Statute, pet the owner ol 
the land bath power to give the ue as he did beloze, and the Statute couples the 
lands unfo tf, as it did when tt found land in uſe at the making of fhe Statute, 


And as upon the Fine of 33 there was irl an ofe which was Judged in Revers é 


fiom, and then the land followed in the fame degree, fo the fecond I ine by the be 
of the Common Law revives the ſame uſe, being ol the fame reverſion, ai d the 
Statute makes it in the ſame degree, and the rather, becauſe there is no expzelle 
ule in either but the uſe made by Law. 1 ee 
But that tt was a fault, take the Wale of the Regitter, & Na. Br. froncer 
conſidering that there the Fee of reverſion was never fire, bere t ts 
von muff pleade upon this Statute, tbat by force of that Tonveyante and Statt 
pou are ſeiled not by loꝛce of the fir Conbepance. And to it map ſerve it pou p 
granted the reverſton upon Condition and Reentry. e, eee 
It map be objected that the Tenant oz Mouchee in this Cale, 1 0 
this matter in abatement fo2 two caufes. E irſt, becauſe thep bad pleaded a Ple 
in abatement of the Writ before, which was jndged good agatntt them, and 
the Court awarded that they Mould anſwer fo the Action of that Writ. 
Secondly, becanſe thep bad pleaded in barre,and therefore could not reſozt back 
to a Plea in abatement, and both are true. e 
But J anf wer, that there fs no Plea in abatement whereot the party needs 
fpeakeas of Pleas in abatement ariling dehors the Retozd, and whereok the 
Court can take no knowledge. f 
But in this Cafe, where the Caule appeares fo the Court either of the pats 
ties oton chewing, as bere by var tance from the Regitker in the very Cale ap- 


pearing, 


—— 
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pear ing, oꝛ bp falfe Lat ine, o2 the like, in fuch the Court may and ought ex offic 

cio to àbate toe Writ at anp time. And it the Tenant o2 Mouchee chall inkoꝛm 

the Court of it, he is in that but Amicus Curiæ, and this Zufozmatton is not 
kozmall in pleading, nos in Court, bn verball, and may be done ang where and 

by any body. As in the Cale of 4 H. 6. 16. ina Formedon bꝛongbt bp the Duke 

st Yorke, againſk the Earle of Warwicke at the ſummons returned the Tenants 

were Demanded and elloyned and the E Mopner pleaded in the abatement, that the 
Grit was Dux Hiberniæ, where it ougbt to be Dominus. And it was (ald per D for Bü 
Cur. that the Elloignes can pleade nothing, but he may onelp demand the De= . 
mandant to make him Monſuite; therefore be ſhewed this as Amicus Curie. Foz it 7 
was ek that the Court ex Ochcio, onght to abate when the fault ts ap⸗ 
parent, ‘ 

And therefore A condemne the Cale 40 Edward 3. 35. when & Formedon in 

deltender was brought of twenty Acres, which with other twenty Acres; J. S. 
gave B. and the Demandant held bim in fimul cum D. After dieto the tenant piea- 
ded this abatement, and it was denied him as an exception not riſing from view, 
which was true as of his Plea, but it was the Otkite of the Court, Fl. N. Br. 26. 
It mu be of parts undivided, and before partition the Infimul, fo then it re⸗ 
mained a fault, whereof ( toben it appeares to the Court of the Plaintiffe 
1 ) advantage might bee taken to abate the Writ in ſuch manner as 
aloꝛeſatd. : 

How the onelg queckton is whether the advantage being pretermitten alter ff 5. Point. 
_ Might have been taken, and the parties deſcending to an iũue, and verdict found 

bp twelve men, whether the fault in the Wieit be remedied bp the Statute ot Je- Habard. 
offaties 18 Eliz.c. 13. And (J) bold platnip it is: And betaule this Statute and A fault in 2 
the like, are of ſoberaign uſe to cure thofe petp maladies that ariſe of theſe curious Writ remedied 
forms ot Law, A will inlarge my (elfe upon tt and J profelfe that A will inlarge 5S OF 
the extent upon theſe Stat. ſo favourably as remove no ſubſtanttal point oꝛ land. 8 k lin. 
marke between rigbt r wzong; and therefore J de not berp well like theopinion — 
of M. 1. h. & 2 P. & M. cited in Sir John Heydons Co. I. 1 1.6. That a verdi 
between a Demandant and a Uouchee, wall be out of the remedy of the Statute 
of 32 H. 8. the words being (when the Ine is tried for the party Plaintiffe) 
lurely be is a party both to the (uit and ifue and the Common M aw ( which is the 
mother and patron of Reaſon to a Statute)allowes him a party to take a releate 
from the Wemandant as well as the very Tenant, but be is no party to the O⸗ 
riginall Mrit. It ts true that Oziginaliy he is not but by ſubſtitut ton of the 
party allowed bp aw, and be map plead in Abatement though he map alſo extoꝛt 
the twarrantp of fhe Menant having not taken Pleas in abatement ; fo Delato⸗ 
ries the party muſt take rather then put the third perſon to his warranty, which 
038 intended alwapes ulc. refugium, But who requires thts ſrianeſle ? it is 
not ſaid par ty to the Oziginall, and the Statute fapes Plaintiffe oz Demandant 
generally, not ſaping againſt the party Cenant oz Defendanf. And then, why 
map not by good reaſon, the two Clauſes for the Tenant oz Defendant be en- 
larged, to ant wer the recipꝛocall intent of the one number, rather then to reſtrain 
the former bp the latter, eſpecially ſince it is clearly true, the iſſue found fo2 the 
Mouchee, is found in effect fo2 the Tenant and the Demandant thereby clearely 
debarred? : 

But the other Clauſe found for the Demandant clearly, is within both wozds 
and meaning, fo2 it is fo: the Demandant, and bee bath Judgement upon it 
againſt the Tenant, and the Tenant over againſt the Wonchee. 

And that ts our Cafe that the Merdic here found ts for the Demandank for 
two parts indeed, and for tbe other part alfo;arquing this point as J doe; though 
for the third part in it ſelt it be a bar, pet it makes but foam as to the abating of the 
whole wꝛit for the reſt. ö 

And though the Statute is want ofan Driginall wett, not want of an Oꝛl⸗ 
ginall generally; Vet in a Cafe between Wells and Woodhouſe, where Wells 
bzonght a Drover in the Rings Bench again a and alter pe 

o ag 
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aligned for Erroꝛ, he want ot a Bill; It was reſolved in the Exchequer cham⸗ 
ber, that the want ofa Bill in the Wings Bench was no Erroz; fora Will was 
in lieu ot an Oziginall: And therekoze was within the remedy of 18 Eliz And ſo 
it bath beene off adjudged in the Common Pleas that the want of à Bill fo oz; 
againſk an Attoꝛney is bolpen by the ſame Statute. Bat this Cafe et ours is 
not ſubjed to that doubt of 1 2 P. & M. though the tſſues were between the de⸗ 
mandant and vonchees . Foz it is not within 32 H, 8. but within 18 EHZ. be- 
ing a fault fappofed in the Writ, and that Statute being in generall words, ( if 
anp Werdic thall be given in any Ack ion, &c.) without mention betweene what 
de parties as 32. did. So now the onelp quettion is, whether this fault in the Crit, 
by (ſuppoſing it a fault) be within the remedy of 18 Eliz. c. 13, wheveot the words 
are, If ang Werdic of twelve Pen oz more ſhall bee hereatter given in any: 
Acton, Sult, Will, Plaint o2 Demand in anp Court af Mecoꝛd, the Judge 
ment {ball not be ftaped oꝛ reverſed by reaſon of any defanlt, oz lacke ot foꝛme 
touching kalle Wat ine, oꝛ variance from the Regiſter, oꝛ otber dekanits in fozme 
tn any Grit oꝛiginall oz judtctall ; whereupon firk it is to be obſer ved, that the 
faults remedied by the Wa mut be kaults in forme, as foꝛme ſtands in oppoſi⸗ 
tion againſt the matter in K aw and very right, which woꝛds are expꝛeſled iu the 
Statute 27 Eliz. of Demurrers, which ere of the lame nature, and are tacttelp 
excluded alfo ont of this. And therefore the point of var tance from the ii egttter, 
muſt not be fn matter of Law 02 very right, nag though pon have very righ t pou a 
muſt not vary from the kind of Mrtt that is proper to pout rigbt, 1 lt boa q 
„ the kinde oꝛ lpecies, pon map var in ſo me. 5 it | 
EThberefoze tf pou take aFormedon fa deſcender where pour right is 5 ter nain⸗ 
N der oz reberter,oꝛ è converlo, it is not bolpen. Pa tf pon take re ver ter fo2 ree 
mainder, though both ar tle from an Antalle made and ended; and the 
land falling either to the Donee oz bis attanee, 3 bold t 6 
grants thefe map ſerve one fo3 another; As 18 E. 3. 28. 
ranger) Fos, theſe kind of var tances are not vartances fi 
vartances from pour. Cafe and Citle, foz the nature of u 
remitter to reſtoꝛe pou to the land according to pour Title. 
So il an Ac ton of debt be bꝛongbt again ſt an E xecutoꝛ in 
net, the Werdic helps not for it differs in nature and judge 
ging the proper goods or the Defendant, the other not. 
And yet in a ſtronger cafe Lancaſtel as Executoꝛ recov it Si 
being in execution in the is. Bench, eſcaped, x then this Executoꝛ be 
action of debt in the n. enchein the debet Atera agatntt ſir G 


the Exchequer chamber, and pet the words of the judgement: were of 
the Plaintiffe all one, but the effec divers, for the debet and N f 
stone uſe, and the detinet onelp fo; the Teſtatoꝛs. Shy ie gl 
But there are foꝛms curable as in a Formedon in deſcender t 
bis wꝛit muſt make mentlon ol every betre,fo whom any right is 
diſcontinuance, though they were never fetfed, Buckmers Cuſe Co, 
map be pleaded in abatement, fo is Fitz. Nat. Br. 220. D. & 18 
fo2 conveying tbe line of the Donoꝛ in Formedon in Reverte 
thele omifions cured by the berdia, provided that they make them elt 
the laſt that was ſeiſed by the force of the talle, or to the firſt Donee, 
material. See Fit zh. Nat. Bf. 218. D. & 219. E. BE the Donoz grant bi 
in Fee, the Grantee ſball have a Formedon in reverter, but it he grant h 
perfion in Taile, it Mall be in remainder; pet J bold that a verdict wilt 
athougb it be made reverter upon the Intaile; becauſe it is true that bee ba 
reberfion in Tale, and bath rent incident unto it. Scholaſticas Cale, Am 
was Summoneas quod ſint coram prafat. Juſticiariis. Tbe I 
ted, but it it were at this dap after Merdic, it would bee good. And thouat 
Bracebridge his Caſe, 14 Elizabeth Plow-424, he were of pinion that where an 
Hess Firmæ was * of Wand upon a fpcctall Merdia, the Court judged 0 
one 
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one halfe undivided for the Plaintiffe, and the other balfe againſt him; Plow, 
was of opinion that the WMrit onght to have abated: pet all common erpertence 
at this day ts againſt it after Uerdig. And this J hold for a Rule, that where 
the Statate of 18 Eliz. Doth ture a fault in foun after Uerdict, it wozkes that 
effect as well where that kault in koꝛm appeares by the confeflton of the party, as 
other wiſe, for the Statute is generall without difference: So J hold it at the 
moſt fo be but a fault in forme varying from the Regiſter, when the Writ de⸗ 
mands the whole, and the Right is but an undivided part. 


Adams Verſ. Flemming 
il. 16 Jac. Rot. 890. 


Cafe: 


A Dams bzeugbt an Action upon the Cale agsinſt Flemming for {peaking of f. bn for. 
theſe wozds, viz. be bath fozf worn bimlelte before the Councell ot tbe ſworn bimlelke 

Marches, meaning bis pajetties Councelt in the Parches of Wales, in the before. ide 
Hutte A had againck bim there, and F will fue him for per jury there and Councelt of che 
after a Uerdict for the Plaintitfe upon nat gullty pleaded, it was moved 77 5 
bp Pater Serjeant Chibborne in arrest of Judgement koz the inſukt. 
clencp of the wozds, becauſe this Court cannot take notice of the Councell, Iuagement. 
Sec. And pet Judgement was given wild the Plaintitke, Cor tenne pound dam- 
mages and coſts. ba | 


Hannor Vert. Mafe. Audits 


Annor bzought an Audira Querela àgainſf Mafe, upon a Judgement fos ee 
debt and cols, and ſhewes that he had a Releaſe after Judgement. The 
Weiendant pleaded that after the Judgement, and akter the releale ſuppoſed to 
be made; be ſued forth a Scir. ac. upon the fame Judgement, and that upon this 
Writ hee had Judgement to have execution bp default. And tt was moved by 
Serjeant Harris, anda Cale was cited by bim 12 Hen. 7. in Juſfice Cookes Re: 
ports, fol. 11. That it the Petendant akter Judgement have a releale made 
unto bim bp the Platnttffe, and after thePlaintiffe ſues a Scir. fac, upon the fame 1° 7757 gale 7 
Judgement, and the Defendant being garniched makes default. and exeention fllt, Sea 
is awarded, be hall never have an Andica Querela. Other wile it is, if a Nihil 
be returned upon the Scir. fac. . N 5 
5 „* 78 


Caftilion Verſ. Executor of Smith. . ~ Obligation. 
g Tr. 17 Jac. Rot. 1849. 


ee brought an Adton of Debt agatnt the Crecator of Smick, upon an : 

_j Dbligation made bp the Teſtatoz, with Condition for perfoꝛmance of 1 el 
“Covenants in au Indenture, in which there is a bꝛeach aftqned for plowing of 8 
Markh Lands, by the Crecatoz himlelte after the death of the Teſtatoꝛ. And 

it was moved by Serjeant Henden after Judgement, to babe executten of the 

Executozs one proper goods, for that the bꝛeach of the Bond was by the Ad 

of the Executoz bimſelfe. And the Court was agsinſt him, and Judgement was 

entred De bonis Teſtatoris. i 


| o> Edwards. Verſ. Engleton. — > Trefpatte. 
4 25 5 Tr. 17 Jac. Rot. 944. ahbe 
Fbwards bzougbt an Acton of Wrefpate again Engleton, fog that witßb f 
4 foxce and armes, bee tooke and led away Quendam canem venaticum prec. Canis enaticus. 
Sec. And after Werdic (oz the Plainttfe, Judgement was gthen foz the Platt juagemen- 
titke bp the Court. | 2 

Do2 Hunt 


—— ee —— q— —ꝛ̃¶⸗-̃̃̃ vb— 
284 Hunt Verſ. Greene 8 Steward & Uxor, Verſ. 2 
Lawring. Harrington.» Sudbury, &c. 


Battery: Meo Hut Verl. Lawring. 
Tr. 17 Jac. Rot. 944. 


H bꝛonght an Aa ton ol Atfanlt and Battery againſt Lawring fo beating 

Teſt of tke of his ler vant, by realon tobereof be loft his ſer vice, &c. for a long time, 

Originall. and declares that the Battery was done on the 19 of January in the 16 peare of 

his Ma jeſkies Reigne that now ts, and that be loft his ſer vice for a long time, 

viz. fo2 the {pace of ſix moneths then next following, and alter a UMerdig fo2 the 

Plaintiffe, and entire dammage alleſled it was moved by Serjeant Ashley, 

that the oziginall did beare teſt befoze the end of the 6 months. And pet the Court 

Iuagement. gaype judgement fo2 the Plaintiffe, notwithikanding this exception, koz that the 
videlicet is moze then needs. N f e 


7 


aes a 
ays Sut 


Treſpaſſe. Green Verſ. Harrington. 
: Tr. 17 Jac. Rot. 923. 


Pe Greene bzought an Adlon of Trelpaſſe upon the Cale, again Thomas 
Harrington, bat whereas the Defendant 2 15 A tn the 16 peare 
F on Of his Pajeſties Reigne, was indebted unto the Plainttffe in tenne pound fo 
f e rupo" Renk in arere, and unpaid unto the Plaint ite fo, one peare, ended at the Fealk 
of Haint Michael the Archangell, then last past, for certain Lands in Hirringron 
demtſed unto the forefatd Defendant by the laid Complatnant, the fate. Defens 
dant in confideration thereof did aflame fo pap the ſatd 1 00 r 
be chould be thereunto required, Kc. Whe a) efenvant pleaded Soke e 
fach pꝛomiſe. And after a Werdtct for the Plaintiffe it was moved in arte 
judgement, that this was no ſufficient conũderation, but that he bad goo 
dy by actton of debt, fo: bis Rent, and he could not have two ren 

the Court will be well advtiſed. W 


Treſpaſſe. 5 Steward & Uxor Vert Sudbury. 9055 
Tr. 16 Jac. Rot. 1655. ‘ 


Imon Steward @fqutre, and Dorothy bis wife, bꝛougbt an Ac 
patte againſt Humphrey Sudbury, for that with force and ar 


et 

ver 
5 se 

i 10 
2 = 


¥ “ 


Declarati 
cxcepred Tyoꝛznes and under-toods of the ald Dorothy, Scc, and Declaren upon the cnt 
againſt. ting of two Acres of under wodd and Thoznes, after not gullfy the Plaintitke⸗ 


Iudgement- not lufficient, becauſe Acres of under wood, Sc. was not good, and g 


agalnft them fo3 the Defendant that be would rerover coſts, 


2 Delive- ae | 775 e 
ine; | Chad Verl. Miller. G. aa tae 
Tx. x6 Jac. Rot 3 ‚ ae 
V. a W. N 
gech. Manner, “FP a ſetond deliverance, ton faking atwap of bis Worle at Mute 0, it 
where to the quodam loco vocato Dye places. The Defendant fapes that 2 


Towne, where contatnes twenty Acres partell of one thouſand Acres, & which one 


fatd Carle. The Plainticke traverſeth abſque hoc quod locus in a9, ee 
patceſſa 


Mannors Verſ. Bifhop be Balder, Verſ. 285 
Lincoln & Naylor. Blackborne, 8 


parcella Manerii de Wikefitz-paine, the Ven. fac. was awarded de vicineto de 
Wickfitz-paine, &c. And after triall and verdia here at the Barre, Judgement 
was stayed Pro defectu de Ven. fac. becaufe the Ven. fac. ought to have beene 
De vicireto Manerij, & c. and not De vicineto of the Tobone. 


* 


Mamu Verf. Bilhop of Lincolne 5 1 im 
7 a and Naylor. hig ie 
Paſc. 17 Jac. Rot. 460. 


er * e l brought by Mannors, Plainttte agatntt the Withop of 
Lincoine and Naylor, The Plainktffe declared that one Terwhit was (ete 

e zed ol the Pannoꝛ, ad quod, &c, in Fee, and demiſed the fame to the Plains 

tile foꝛ peares, and that the Church became bopde, and that Terwhit the Lef- 

« fo2 pꝛeſented by ufarpation one that was admitted and inckituted, and that af- 

«fer the laid Mannors being polleffed of the fato Manno; ad quod, &c, the 

« Church became bold bp reafon whereok it apperfatned to bim to prefent &c, 

ce Wbetber this were a Bac Title in a Nan imped, {8 ee Quettion in Des 

“t murrer. 2 N 


‘pe 


Ball el Blackbomie 3 8 Debt. 


* 7 Tr. 7 . : 
“pie pasta clon: of debt againd Blackborne fo2 twelbe 705 and Cale of Debt. 
declared upon a Demile made bp the Plaintiffe ko the Delendant of one 
e Hellaage, &c. the 14. Dap of May, Anno 15, habendum uſque Feſtum ſancti 
te Michael. “nexé kollewing, and ſo front eave fo peace, &cc. peelding twenty foure 
pound Renk per annum, &c. 
Upon Nil debet per patriam pleaded, the Jovy found a fpectall Merdl that 
. 1 was fetfed of the fatd Pellnage,&c. in Fee, and held the fa ame in 
Sotcage, ma eee lat UA ill in wzifing, Dedtfed the fame Land, &c. fo Anne 
— «his daughter, 8 d to her beires fo2 ever at the full age of 18. peares ; and furs 
“ther deblſed, the mp Wife and Erecuto? tall babe the education ol my 
« “paaghter n lt ttb! her portion of money and profits of my Wand to her own ue, 
ont a count, untill mp daugbters age alozeſaid, pꝛopided that the ſatd Crs 
te «gente Wel pap the quit Rents and Fines, &c. And keep andbying ap mp 
<< yanghfer atSchool,&c,and made Alice bis wile bis Executrix, æ died. Alice pro- 
gen the Mill, and tooke upon her the charge and erecutton thereof, and marri⸗ 
« eth with one Richard Porie and after died; and that the ſald Porie alligned ober 
« bis intereſt to the Plaintitfe, who demiled it anto the Defendant prout in the 
. Declaration. And that the ſald Anne is living and under the: age of 18 peares, 
« viz. of the age of 14, peared: and that the fato Crecatriy bath performed the 
te CULM ot the Teſtato . 4 
And without much ditktculty adele foe Court upon plew and reading : 
the Uerdie i. abe Judgement fo2 th epi a futifte, For it is a plaine ferme ludgement, 
given to the Mike to ber owne ale, which actrues fo fhe Busband, and the 
2 1 ts not ot tach 
a 2 2 


oe. and 8 ef thi ¢ kee uber but i mee 


286 Roberts 2 Naber) eee 
Young, 2 Cale. $ - Cafe. 


Roberts Verſ. Young. 
Tr. 16 Jac. Rot. 1700: 


“Y Oberts again Young ina Replevin, for taking away of his Cattell at 
«HX Aller in à place callep Land Mead. The Defendant doth acknowledge the 
“taking as Wapliffe to Str John Davis knight the kings Serjeant at Wa, in 
“a place containing fonte Acres as in his Free hold dammage Feſant. In bar 
“ of this Cogntſante, the Plaintitke pleads that Henry Carle of Huntingdon 
“tas fetsedof the Pannoz of Aller, whereof one Peſlnage, c. is parcell and 
“ nemifablebp Copy, and that within the fatd annoy there is this Cuffome, 
“that every cuſtomary Tenant of the ſatd Wefluage, &c. babe uſed to have 
“ Common of Pasture, &c. in the lald place, called Lands Meadow, and fode: 
“rites his Witle bp grant by Copp. The iſſue is upon thts Praverſe, abſque 
c hoc quod infra Manerium talis habetur conſuetudo quod quilibet tenens cuſto- 
ce marius, & c. babe uſed to have Common, &c, prout, & c, ànd after a Uer dia foꝛ 
“the Plalntiffe ; it was moved by Sergeant Harris that this was no Cuſtome. 
Mannorcannot 4 Fo; that it Doth not appeare in the pleading that the plate in quo &c. eſt infra 
Fe of a * Manerium, betauſe the Cuſtome of the Manno cannot extend out of the Pan⸗ 
0 “no2, but bee ought to prelcribe in the Wozdthip of the Pannoz, &&c. And the 
Court will be adviled. 3 
Peote that the dividing of a Common from the Pannoz, cannot pzeindice the 
Common, alſo there is nothing moze common, then koz the 20208 fo pꝛeſcribe, toꝛ 
bis Tenants by Copp in another mans Wand, whereas it it be in his olone, it 
hall eber be laid by Cuſtome. e 


Cur Eccl. i eee 1 * 
5. Caſe. 


Replevin. 


Cuftome of a 


Apper libelled in the Sptettnalcourt of Wells againſt divers Parichtoners 
f of Tintonholr, in the County of Somerfer,foz Tytpes in kinde Whe De- 
kendants plead in the Spicitaall Court; a cuſtome that they there have nled, to 
pap a tenth part of the Rent, reſerved upon their Lesſes, &c. And the 
Judges of the Spirktuall Court proceed fo examine witneſſes to prove this 
Cuſtome. The ſatd Napper, fo that a cuſtome ts determinable at the Common 
Law, and not before a Spirttuall Jadge, moved koz a Pꝛohibtt fon to the Spirt⸗ 
tuall Court, that they ſbould not proceed to try this Cuſtome nina 

meg ee 
«tale 


fap the pꝛoceedings to examine the laid Cuſtome. 
Prohibition. i Farmers Cale. 8 


Nter Farmer & 2 Pꝛohibttion was granted ont of this 
Court into the Spirituall Court upon diſcharge of the payment of Tythes 
Stat. 31. H.. in the hands of the Abbot, upon the Statute of 31 Hen. 8. and bi 1 tiſue joyned 
of difcharge of the Cauſe was tried at the Barre by a Jury of the County of Northampton, and 
payment of ànd after full evidence given, the Plaintiffe was Monſutted, and a Wit of 
Tithe. Contattatton awarded, and after the Conſultation, the Platntiffe in thie court 
: pleaded the fame Pies, tu difcharge of payment of Cytbes, in the Court Chri- 
ian, which was altedged in the Prohibition, which Plea the Spiritual 3 

* Accepted, and proceeded to try the fame there, and the Court was mobed on the 
bart o the ſafd Farmer] the Parlon, 10 bate a Pzoblbitton to the 9 
2 = all Judge, that be thould not admit of this lea, ſohlch was once tr bis 
Court, and which merelp appertatned to the Judges of the Common Waw to 

determine, which was granted bp the Court, for the kriall at the Co 


sbi and the Confultatton upon it is finall in this verp Sulte, and upon that 
DL thet. 


Court gave dap till the nerf Wermetothewranfe, &cc. and in the 


Whittingham 


Whittingham & Ux. Verſ. Tertenantsy  Ruzles 
of the Earle of Derby. Cafe. 8 


287 


* e * 8 
Whittingham & Sarah Ux. Verſ. Tertenants of the 
Earle of Derby). 
Incent ccd in Anno 35 Elizabeth recobered in this Court, a- 


16 gatnſt the faid Carle, as well three bundzeih pound Debt, äs three 
pound coſts, and made Joane Norrington his Exetutrix, who died before Cre- 


cutton Inteſtate. The fain Sarah tooke Adminitkratton of the goods of the 


st ‘fatd Vincent bp the latd Joane unadminiſkred, and tooke ko Wasband Whic- 
<é! ‘tingham the now Plaintiffe, both which bzeught a Scir, fac, againſb the fats 


*Fertenancs upon the fato Judgement, and had divers Scir. fac. (upon return 
ain London quod nulli ſint Tenéntes) into divers Counttes by one Teſtatum viz. 
tinto the Counties of Lancaſter, Chefter, and Northampton, Ret. Cra, Anima-, 


“Tum. Anno 16 Jac Regis, upon the fata. GUrit into the Conntp of Lancafter a 
“Scir. fect is returned agatnſt . o terre Tenants ; Ec quod non fuerunt plures, 
who made default, and Judgement was geben to have Execution again them. 
4e And Crecatton by Elegic was awarded againſt them. 


U pon the ſatd Wirtt in the County of Chefter, it ‘was returned quod Scir. 


“fect to thirty Tei-tenants ; Et quod non fuerunt plures Tenentes, ten ol thefe 
“thtrtp made dekault, and Judgement is patted againt them, and an Elegit as 


warded agatuſt tem; the ether ttventp appeared and pleaded feverally, and 


“upon ſeverall Replications Demoatrers are jopned, entered, and continued, 
nique oct. Michael. hoc Termino, upon the third Scir, fac. the Sherttfe ol the 


«County of Northampton returned a Seit. feci to the Earle of Brid gewater, und 
eahts Countefle Denants, &c, tobe appeared and pleaded, i and had day to amend, 


“their Plea, till this Terme. 


Before which time, and before any execution done upon fie Ca 5 ‘of as 


git, the fafa Whittingham the Busbauo died. 3 20 
It was moved by P. Serjeant Hendon, 


ik 


F trie, whether by the death of the 1 5 all the Whole WHrtts of 11 8 fac, 


_ Mall not abate, as well agatntt the Tenants, agatntt whom the Judgement fs 
entred, as aga inſt them that ba ve pleaded. 8 
Tbe other Duettion is, whether (admitting that all the Writs fhall abate, 
sgainſt all) the Plaintttfe chall bave Crecution agains any of tbeſe Tenants 
before Judgement be given, fo2, 02 e ibe other. ann, Barer thele He the 
Cones will be adviſed. gt 1 


: | — 2 Cafe: 


17 a Cale of one Rugles of Suffolke, a Bankerupt deceated, ee bp, 
the Court upon a trtail to Sir Robert Crene, upon view of the Statute 
Of 1 Elizabeth & f Jac. it was reſolved bp the Court, tbat it certain Credi⸗ 
tours ſue a Commition, and others within foure Poneths after oz moze, be- 
ing Creditours, come before diſtribution, and will jopne in the Charge of the 
Commition, and all that belongs to it, and tender their patts, that they thall, 
not bee refufed, but babe theit equall paris as Credttouts. But tf any diürt- 
but ion be made of any part of tye Cfate, no e are to be admftted af- 
. in before . n e 


de: ieee 
15 5 vay he sae Bi 1 sbhipat yy 


oF") n ee! 
* 4 1 * 7 
‘ in. n ; 

N 0 OR 2 
e ens Searle 

~ cae ie? Pe res 

co * 1 N 


Scir. fac. 


Cute aviſ.vull. 


4 Bankrupt, 


Stat.13, Eli, 


c. (7) & 1 Jac. 
c. () of Eank- 
rupts, 
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Hilar. 17 


Aveo 3 
Prohibition. 
Effex. 


Clergy for 
Man-flaughter, 


Idgement. 


Searle Vert. 
Williams. 


Searle Ver. Williams. 
Tr. 16 Jac. Rot. 1782. 


‘Amuel Searle Parſon of Haydon German, beings a Prohibition aggtudt 
John Williams, and declares, reciting the Statute of 18 Eliz. of Clergv, 

Where be was Parſon, Sec. and was tndicted.13 Jac. at Went Atlifes, hefeze me 
and mp brother Haughron fo: Manſlaughter, fo2 the Death of one Simonds, an 
convicted ko; the fame. And that the nert Alltzes in Sommer be was allowed his 
Clergy, but was not burnt in the hand becauſe of bis Oꝛders, but by Judgement. 
of the Court was inlarged and delivered out of Pꝛiſon; by force ot which Judge⸗ 
ment he Was purged and acquitted of the Kelonp: Pet the Defendant pretenva 
ing bim to rematn fill convicted of the fame Felony, and thereby depz ived of his 
ſald Benefice, and the Church to be bolde, ( tbich was not lo) and that Doge 
Donne the Patron had pzelented vim to the fame, dzeww bim in Plea, before the. 
Whaticelloz of London, ftom tobence it was appeald fo the Judge of the Audience, 
upon be bad bis probibitton,and pet the Defendant pꝛoſecuted atter in the Court 
Chzriftian, wherenpon the Defendant demurres in Law, and Judgement was 
given upon open Argument bp all the Indges for the Platutitte, that he ound 


Tearning⸗ to fave the life ofan offender literate, in certain Caſes, though J will 
not deny, but that it tooke bis Oꝛiginall bp occaſion of the Canon I aw, and in 
favour of the Church, and was ever ruled, not by any fired Canou Law, but oz 
dered and qualtfied bp the Rings Courts accozding to convenlene g. . 
At the Common Lab at the fürſt, the benefit of Clerg was net allowed 
but to Clearks in oꝛder, fecular and religious, as appeareth 795 the Statute 25 
Coron, 233. Clergy retuled, becauſe de bad not tonſure noꝛ habit, and therefore 
judged to penance. And then if the Ozdinary had challenged him he ſhould have 


loft bis Tempozaltty, and bis Franchfle of Clergy. Met the Common Law 


minſt. 1.3 Ed. 1. cap. 2. pet fo the practice 8 E,2 Coron.4r7.thatita Cler 


extended in the Rings Courts to all that could reade, as appears 4H. 7. cap. 1 
in kavour of learning in generall and in reverence of Mankind, and mans ble 
(which in perfons ol uſe was not to be hed lichtlp: And as they did extend it 
bepond the Canon Waw, fo did they ſkratten it, and deny it in Cafes, and Per⸗ 


2 


fons, and times, where the Canon Law did grant tt as now till Conviction 


att. sy att 
Che time of claiming Clergy, conld not be till after tndicment, and upon ate 
ralgnment to have a Fudge ko allot and deliver the offender, as Weltm x. cap. 
2. {peakes, and fo Bracton wtf, But pet even then for the credit of fhe folenme 
Inqueſt of Indtcors (as the tors of the Law are) be was not fo be delivered 
withont due pargatton.IBoth tobich poluts appeare bp the fat Statute of Welt 


fnidided, and prayed bp the Dadinarp ; pet then tooke an Inqueſt of Défice, 
it that Cound them guilty, be was fo be delivered to the Ozdinarp; but to for 
bts goods, an invention of A. aws to get the goods; but as pet the Common 
allowed not the Clerke to be delivered to the Ozdinarp, after be was conbiaed 
bya Jurp of life and death, but that obtatned allowance bp the Statute, 2; E. 3, 
cap.4. Pro Clero, which pꝛovideth, that though be be convicted for Felony, (yea 
eben for Treaſons, whlch touch not the king himſelt oz bis Ropall Majeſey) 
be all be delivered to the Ozdinary. \ 

But pet purgation in that Cale, after tryall, was not allowed by the Sta- 
tate, but an Oꝛdinance pʒomiſed by the Archbichop (and that in retribution loz 


that 


Searle Verl. 
Williams. é 


that Grant) ton thetr fate keeping and punlchment which was allo agaln ratte 


fied be another Statute 4 Ul. 4. cap. 3. Raſt. 9. that Purgation in ſuch Cates ſhonld 


not bs allowed, co it ſeemad, that they made their Ozdinante to that purpoſe as 
was pꝛomiſed befoze, id eſt, that theg ſhonid not be admitted to their Purgation, 
but kept in pꝛiſon and puniſhed. f 5 
Se no pou ſee, that Clergy might be pꝛaped either betoze oꝛ after Cond‘. 
on at the firſt: But now of later times the Common Law runnes another co arſe, 
to deny Clergy, untill the offender were conbided, which it ſeems bath two re⸗ 
{pecs ; the one to retain their Jurildtcton over the Clergp, todtch the Clergy 
laboured to dilannull by challenging the pꝛtſoner at the firſk, as was ſald. The 
other fo bzing fozteiture of goods to the ning, by the means of the Common 
Law, that the offence Monld not paſle utterly unpuntched with us, and pet to fave 
the lile of the Ditender, Foz there are two benefits of Clergy; the one, the fae 
bing of the Offenders lite, tobtch is a favour merely of the Common Lato : fo2, 
that allotveth him foz a Clerke oz not, and fo deltvereth him from the feverttp of 
the aw. The other is the way of Purgatton, which is no D2dinance of the 
Common Law, but ts a practice amongſt themſelves, rather over ſeen and win⸗ 
ked at, then approved by the Common Law, atter Conviction, Stanford 157. It 
VPurgatton katled, pet he was not rendzed to the Law, but degraded and kept in 
pꝛiſon till a Pardon. Pow as the Statute of Weſtm. 1. before mentioned, that 
giveth way ko due Purgatton alter Indickment, onelp faith, that ie they abule 
that liberty, the ning will pꝛovide other remedp therein, J ase how that pꝛo⸗ 
bifion hall be: And J anfwer, that tt was to be done bp the ordinarp wap of 
Juſtice, and Rule of Courts, foz ſince they could not habe the prtfoner but by 
tavour of the Bing and his Wawes, no2 could admit bis Purgation to the preju- 
Dice and derogation of the proceedings of the Kings Courts, but asthe Wing 
bp bts Statutes ahd Latwes did permit the fame, tt was agreeable to Juſt ice, that 
the Rings Court Mould deltver bim, abſque Purgatione, after the Conpictton, 
betauſe by the true meaning of the L aives he ought not to purge in that Cale. 
And the Court may del tver a Perlon that is an infamous Thieke, Abſque 
Purgatione: So their dilcretion and Ozder is the Rule 10. f. 3. F. Corone 247. 
opinion ofSpiganc). 
But pet it is true, that ifthe Court did deliver them after conviction, with. 
ont that Clauſe they would and did purge them o2dinarilp atter condtcton. 
This J ſpeake fhe rather, vecaufe it is commonly fatd in Wookes, that a 
Clerke attainted, cannot purge, and fo in other Cafes which mut be under ſkood 


— 
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tains all power fo it felf, and Denies the D2dinartes. 


Searle Verſ. 
Williams, 


Statute 18 E. z. cap. 2 Raſtal 5. and the Oꝛdinary could not defeat him ob tt, 
neither diredlp by refnfing him, noz indtrealy, and by practice, by anſwering the 
Court, that he reades not asa Clerke, when be did indeed in judgement of the 
Court. And therefore the Wocke 21 E. 4. that fayes that at Newgace one twas fo 
refuted, was but the opinion of one Judge, and reported of bearefap, ur Audivi.’ 
But the Booke 9 E. 4. 28. is refolved better, that tithe Oꝛdinary refalehim 
where be is capable pet he ſhall not die. And e Converfo, ik the Ozdinarg ve- 
quires, and ſapes he reades where he is not capable, pet he wall die. Seto 

So the prtbtlenge map be granted whether the Drdinarp will o2 no, and bp 
confequence without bim, fo that tf be will be wilfullpabfent, the Court map 
both Fine him, and proceed: without bim, for this is an Ac that is done in the 
pꝛeſence of the Judge, like the Cales of Inipection bp the Judge bimſelk, hich 


ate ablolnte, and doe overrule any falfe Certificate, o2 Anftuer, which is not ſo 
wpere the Certificate is of things done out ol the Court 22 E. 8 


n 4. F. Co one, 44. 
Refolution ok all the Judges. That it an Oꝛdinary retuſe a Clerke pet they tall 
remand bim to the Pꝛilon fc.of the Court. & ſo e Converſo. Fitz N. Br. 66.8. 4 El, 
Dyer. 21 f. & Reg. 69. Al tbe Oꝛdinarꝝ be abſent, the Court map give the Pꝛiloner 
bis Book, and enter bis reading, and remand bim to the Gaole, and then the D2- 
binary tall have the Rings Writ to the Juſtices, commanding them to com⸗ 
mand the Gaoler to deliver the patfoner to the Dadinary, which is without any 
new reading in the pꝛeſence ol the Oꝛdinary, 26 Af. 19. F. Corone 19. Bf 
Ordinary challenge one that is no Clerke, he thall loſe bis Tempozalttes, and 
pet alfo, be tall lofe the Clerke; foz alſo bolo thall be be adjndged no Clerke to 
induce the forfetture of the Tempozalities of the Dadinarp.. N 
So regularly the Drdinary eben at the Commen Law, bad no power oper a 
Clergy man in a crime o2 offence tonching the Crowne, but where that power 
was given him by the Common Law. ao ee 
And therefore. when the Rings Court did deliver the Otkender to the Dr 
narp, it did imply ‘a power oz permiſtton of the aw that hee might deale wit 
bim, ko convince oz diſcharge him, according to the forme of their L awes. 


8 8 Wut 
now that this Statute noth fozbid the deltverp of him to the Dadinarp, it re- 
And therefore J am of cleare opinion that ik the Dadinarp at the Common 
Law would babe con vented a Charchman to deprive o2 Degrade him for Felony, 
before his kriall at toe Common W atv, that the Prohibition would have latne, 
for holding a Plea of a Caafe of the Crowne, and the prejudging the ings 


Court, in codem. Puch rather then in the Marquette of Wincheſters Cale, Co. 


lib.6, 23. Where a Pꝛobibitton was granted. to Lop the Probate of a W for 
goods, becauſe fhe fame Mill alfo did give Lands: For, though in truth per · 
haps the W ill be made all uno flatu, and interlaced withiu one continent of tat 
ting, pet in effect they are two Tails, and of dtvers natures, effeds, and conn⸗ 
fances, whereas in the other Wale, the crime is all Zempozall idem individu, 
and the end of the Conufances is onelp diverſe: L 


bat is with us capital, with 
them depzivation, oz degrading, oz the like. a 


And agatn, ikatter trtall of C lerke a Felon found gullty o2 not gullty, they 
will proceed to probe o2 diſpꝛobe any thing againſkthe Werdic and rial, a 
Pꝛohtöttton would like wiſe lie, ercept onely in this one Cale of Purgatton after 
cond{cion, perfoamed according fo dus form, as the Statute W.1 ſpeakes, wbtch 
the Common Hato did tolerate. As if a Clerke were found not gulltyof Felonp, 
and fo difcharged, ff they would alter convent him again, and admit new proofe 
that he were guiltp, to depztve bim, they were to bee pzohlbited: 02 ti upon a 
Clerk attatnt delivered, abſque Purgatione, to the Oꝛdinarp, they wond admit 
him to his Purgation a Prohibition would lie, pea, and a I zemunire too rather 
then by a Plea of ands bolden by them, tobtch is not fo bighly a Plea ot the 
Crotone as criminall Cauſes are, as among criminall Cauſes, there are degrees 
as Creaſons, and even ſome agatne the Uings own Perfon and Pajeſty, as the 
statute of 25 Ed. 3, cap. 4. before ſpeakes. Alſo it they would proceed bet weene 


Conviction 


1 


| 
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CTonvickton and Clergy, Pꝛohtbttion would lie for pꝛe vention, becauſe the Tauſe 
is not ſineched in the Kings Court, other wiſe it weuld be where Clergte ts not 
allowed. \ 7 e 
Bat tik they wonld nok controvert noz re. eramine the Ads ok the wines 
Courte, but bulld their Sentences upon them, they were not fo be pzohtbtted. 
As if thep Mould deprive 4 man hy Sentence, becauſe he was convicted oz attain: 
ked ol Felonp, Murder, oz an-Haughter, at the Common law. W in 
But tt they tooke him ok the Bings Coart as a Clerke, and hee were in + 


Wat il that Jury found him gullty, then they might proceed agalnſt bim as 


So bp tbts S latute two things are wrought. Firtk ltve ts prefered; whleb is 
the proper Ac ofthe Common aw, ride tea 


The Per juries indeed were ſundꝛy One in the MI ine ſles, and compurga⸗ 


As 


ees 
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the Kings Courts oz Lawes; Another that by a tounterfeit Werdia, De crude- 
licate, they did fruſtrate both the Jury of Andicozs De credulitate, andthe Jury 
of Triers, De ſcientia & mera veritate. i N 
Do the Statute 18 doth expꝛeliy aboliſh the Purgat ion, which being now one 
ip after Conviction, could not be freed from tbeſe Per jur ies and abuſes meant 
by the Law, aud the meanes whereby the Statute doth abolith tt, is by denping 
the veliverp ot the Clerks convig to the Oꝛdinarp, for by that, the Purgation 
muſt needs ceaſe, which never was noꝛ could be but before thoſe Judges, and in 
their Courts. ¥ 
IBut now this Statute taking away Purgation, never meant fo abate o 
abꝛidge tbe benefit of Clergp, but to give it by the proper meanes, and in the 
proper place, and by & moze ready and direck meanes Without circuit oz de⸗ 


a 2 pia 
g And therefore it {ato firtk, that they ſhall be admitted and allowed to habe the 
benefit and pꝛiviledge ol Clerap, that is the general pur view ol the Anw. And 
the manner how kollowes, Pegatlve, how it lhall not be; Atkirmattve, how ik 
Wall be. That is, he ſhall not be deltvered to the Ozdinarp, an unfit Judge to 
make his Purgatton, an undue and unſutferable means how to make it, but Mall 
be forthwith enlarged and deltbered out of the Pziſon by the Juſtices, that gran⸗ 
ted the Clergy the pꝛoper Judges in Court. = Sika Fase 
Ko fince this Statute bath taken away all power trom the Dadinarp in 
Cale of Clerkes con vic, and bath refamed all fo it (elf, fo Mbom it did Ozigt⸗ 
nally belong; this Court Mall now finally determine the Cauſe, and wall leave 
nothing to be farther done in it, in any other Court. And therefore it faith, that 
be hall have the benefit of Clergy, his lite hall be ſabed, and he Mall be tnlarged 
and Delivered out of Patfon ; that is, fred à pœna, and by confequence a culpa. 
and then pꝛovides, that becauſe ſome offendoꝛs map be ſo enormous that mag de⸗ 
ſerve lome fortber pantthment,tt gives a latitude of power fo the Judges, fo con 
tinne bp their dilcret ton the offender in Pꝛilon koꝛ his farther cozrectlon, fo th 
it bee not above one whole peare. 5 W ee Ae 
And fo tt appeat’s plainly, that the Statute hath pꝛeſcribed both the free diſ⸗ 
charge of the offender regularlp, and the height of coꝛredton the bigbelt offence 
capable of Clerap can be ſub jest unto. ee ean 
Now then the lat quettton is, In what manner the Statute works this diſ⸗ 
charge and freetna of a Clerke, à pœna & culpa, whether bp fapplp of Purgatten 


das it was at the Common M aw; oz bp a kind of Statute pardon, 


A fap, not by a ſupply of Purgation, for divers reaſons: a 1911 
Firſt, all Clerkes delivered to the Ozdinarp, were not receibeable noz capa 
of Purgatton, as thoſe that were deltvered abſque Purgatione as bp the Bt 
cretion ol the Court, enoꝛmous offenders, Clerkes attaint and the like were. 
Though thep were capable of Purgagion, they were not to be purged, oz the 
Jurp had power over them. eee ak Ren 
his were more to diſcredit the Ads of the L aw then before; for then Jury 
went againſt Jury a kind of equality of trialls pro & contra, and with them, there 
being lome Clergy men ok higber eſteem and faith: But this were to falfifie 
our Juries without any equivalent oppofer and in their own Court, and by the 
fame Law, wich is oppoſitum in objecto. i 3 
- WAbere they complaine ok abuſes in Pargation of Clerkes twbich wer abo- 
liched, this were no leſſe abuſe then the former though lolthout Per jur g. 
There was never Purgation in this Cafe by Common Law. Bane 
Therekoze the Statute never warrants fo do that the Law never did, noz al · 
lowed; therefore J bold it wozkes by wap of pardon, tohich affirmes and doth 
not difatficme the Merdick. Pr 
It pou lap there is no woꝛd in the Statate of Pardon, J fap, that there is 
much leſſe either woꝛd oz meaning of Purgation, pet Heſtons Gale 41 Eliz. 
cited in Foxleyes Caſe, Co. lib. 5. 1 T o. allowes the Statute to woꝛk both in Mature, 
and in Wien of a Pargat ton; and alſo of a Pardon by good conſtructions of Law. 


Row 
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Pow (as J habe fatd) there woas no ceafon fo intend the Statute of Purga- 
tion; fo % tt amount to a Pardon, that alone is fo ſufficient, as there is no need 
ofa Purgation oz the effect of it. 

either is it tbe work of Common Lato to purge the offence that the Law 
gath found and eſtabliſhed, and fe deſtroy their own woꝛke; but to pardon is na. 
forall being an Ad of Common Law fo an offence at the Common Law, and 
aſkirmes the Uerdict and dilafktrmes it not as the Purgatton doth. Ho that to 
take it for both is fo imply contradicortes. . 

Now the Expoſition of the Statutes belongs to the Aings Court of ato, as 
it is lald in Burtons Cafe, Co. lib. 6. 13. K Parfon was deprtved for Adultery, 
afterwards a generall Pardon came, which pardoned the Adultery. It was 
fadged that the Parſon ipfo facto was reſtozed to his Beneflce without faite in 
the Eccleſiaſticall Court, becauſe the judgement of this Pardon, and the force 
of it belongs fo the Tompozall Court and not fo theirs. 

Hobo the words of the Act do apparently prove, that the meaning of the Sta⸗ 
fute was to free the Clarke conbid from burning in the band, and from all 
further puntchmentz and therefore mentions that be chall have the pꝛiviledge and 
benefit of bis Clergp, whlch imports that he ſhall have as much benefit as by his 
Clergy be ſhould babe had, which ts e bis life and freeing from the crime ut 

in pluribus it Wa. 

But next that be Mall not babe if bp means of. the Oꝛdinary and by the way 
that bad been accuſtomed, but onelp and immediately by the Judges ; and that by 
aa 1155 of a pꝛeſent dilcharge call Winne be inlarged and delibered by the 

ers. e 

And becauſe the party could be under ſtood to be abfolutelp freed and dichar⸗ 
ged, the Satute takes trom the Judges all power of further punichment, but by 
the mild wozd ol Coꝛrecton gives them power to retatn them in Pꝛilſon one pear 
end no moe. And the Statutepꝛovides that the Clerke Wall anfiver all other 
Felonies as feartng teatk the generall and free dilcharge ſhould bee taken fo 
extend fo all Felonies: But to this thee, meant not that bee outa bee anp. wapes 
pat to f kurther anfiwer. : 

Nom this Dadinance wozking the effect of a Pardon mut needs bee ander~ 
fFood a Pardon, though the words be not fo verballp, like unto ihe Cale upon the 
Statute De ee corel whlch doe not make an eſtate in Taile by di⸗ 
reg woꝛds: but whereas the eſtate that is now judged Intatle was a Feeſimple 
and Alienable, polt pro lem ſuſeitatam, &c. It ozdains that the Donee Mall habe 
no power fo Altene, but it {hail come to the Iſſue oꝛ return to the Dono it the 
Blue falle. So this is a Periphzaſis ofa Pardon in effect as Br. Corone 204, 
Stat. 6. R. 2. If a Ul ite be rabiſhed, the Husband Mall bave the faite to have the 
Otfender convict of life, and Member; this makes it Felonp. 5 H. 4. cutting off 
Tongues incurres pain ot Felony. This makes it Felonp, Charta de Forre- 
ſta, No man ſhall loſe life o: Member for killing of the ings Deere it is by 
that made no Felony. But note the Stat. of Money that gives for bꝛinging in 
of Honey rounded oz counterfett, fozketture of the body of the Dffender ; this 
makes no Felong but impozts onelp perpetuall impꝛiſonment, that is the libertp 
and as it Were the ule of bis body . for Felontes and capltall crimes thall never 
be made by Doubtfall and ambiguous woꝛds And upon the like reaſon F hold 
that the 5 R. 2. cap. That foʒ expoꝛting of money gives forfeiture of as much as 
the Ofkender map forfetf, that ſuch generall wozds will not make a Felony foz 
which tbe Otkender chall loſe his life, but be thall forfett his lands, againſt bim⸗ 
felfe and bis betres, not againſt bis beires Intalle, noz bis Mives Wobwer. And 
as ceſſante cauſa ceſſat effectus, fo there are fome effects fo incident that i they 
are not found, you map atfirme that there is no cauſe hieb mutt pꝛodute ſuch an 
effect. Foz though beat makes no fire, pet pou map affirme that there is no fire 
where there is no beate. 

And take the U aw to have none other effect but fo fet him at large, and fa leabe 
him Fill as a Felon convict, enlarged, then could he not acquire goods as ws 1925 
judgement be map. 
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And therefore J hold that ik a man chalt call bim Felon, oz Thiele, hee map 
pave his Acton, as upon any other Pardon, which te reſolved in the cafe of Cud⸗ 
dington verſ. Wilkins. Trin. 13 Jac. Rot, 933. 

Rob it is plain, That this man can be no more impeached noꝛ convented at 
the common W aw, for this crime being a Tempoꝛall crime, and therefore much 
lelle in the Spir ituall Court which can hold no Plea of a Wemporall crime 
though it were in his full force at the common sw. And that was the realon 
of the Pꝛeſident. M. 27 & 28 Eliz, Rot. 2574, in the cafe of Mathew Nichols Gt 
tar of Saint Mertin in Cornwall, who was convicted of Felonp, befoze Manwood 
and Anderſon, and burnt in the hand, and was after ward impeached bp one 
William Chaffe in the C ccleſiaſtitall Court, contra debitam legum hujus Regni 

* formam: affirming that the Micarage was boyd by reaſon of the con⸗ 
pave 5 and that he was prefented thereunto bp the Queene, and ſo pzohibtted 
his ſutte which is the verp tale. That akter the diſcharge of the Clerk convict 
by the Statute. he could not be queſtloned ko; it in tze Eccleſiaſttcal Court as 
for an offence to make the Church vold by ſentence Of teprabation. ve 

Moiw though the Statute fatth after burning in the hand according fo the 
Statate in that behalte hee Mall be diſcharged, and here is no burning in the 
hand, that makes nothing, koz the Statute 4 H. 7. cap. 13. that gave burning in 
the hand excepts Clarkes in Ozders: And though 32 H. 8. cap. 3. appoints ex · 
pretip, that then thall be burnt as well as others, pets E. 6. cap. 12. gives Cler- 
gy twitke manner as tt was in 1.1.8. whereby the Clerap are teſtozed to thete 
former Pꝛibtledge, which pet was not obſer vod in the fame Cale of Nichols as 
akozeſald. But though tt were in a Caſe where the hand ought fo bee burnt, 
pet it Was not fo eſſenttall but a man map have the benefit of the Statue though 
hee be not burnt. And the Ming may par von the burntug; Foz the burning 
eben in an Appeale, ts no part of the Jugemenk, nos fo much as int an- 
tuts ok puniſhment, but rather a marke to uotifie that hee map have bie 
Op but once, 

£90 Where the Statute ſayes after burning, it tmpozis where 1 ought 
fo 111 1 the Statute Mould doe no good to Clerkes, 155 whom it nee 
mot intended. 


Hlusfey Verl. Cooke. 
Paſc. 18 Jac. Regis. 


1 5 the Starre⸗ chamber, in the Cafe between Henry Huſſey 1 and 
Cooke and others Defendants; It was atflrmed in the dilcufking ofthe 
Cauſe, that the party himſelte, oz bis ferbant, dz as that Cale was, the 
oz neare i; inſman of iſtris Leyton fhe Defendant might cide, oz moefor ber 
6 prorare the Jury to appeare, there being no other tll qualified circumſtance in 
But ik either the party, oz any other ſhould follicite anp of the Jary not to 
a it was puntthable, for that doth both delay Jukice, and is a binde 
of packtug of a Jury. 

Allo it ibe party oꝛ any other doe move any man to attend, ag tii 1 585 
to appeare, upon a Tales, if there hall be one De Circumſtantibus: That is 
punichable fo2 the fame Realon. And in that Cale it was a fo bias) 
if a Wittnette depoſe that the Defendant did perftoade a Juros to appeare a 
to doe bimreatonable fabonr, og words to the like effet; That this is no l 
cient preofe in Criminalls, becaule the Court mui know the very e 
judge ok their lozce, and effect. 


Slade Verſ. ie 
Drake. 


Slade Verſ. Drake. 
Mich. 15 Jac. Rot. 2438. 


Ros Slade bziugs a Pꝛohtibitton again John Drake Cfgutre ; Farmer 
of the Kectozy of Axminfter, and declares that whereas Richard Gill, late 
Abbot ot the Ponaſtery of Newham, in the County of Devon, twas ſetzed of a 
Melluage and divers Lands, Peadow and Paſture, parcell of the Polleſttons 
of that Ponaſterp, to the time ok the dillelutton in Fee. And whereas allo the 
fame Abbot by bimfelfe, and his Farmers at the time of the fame diſſolutton did 
hold and in jop the fame acquitted and diſcharged of all manner ol Tythes, and fo 
ſelzed ſurrendꝛed the fame 30 H. 8. and then recites the Clauſe of dilcharge of 
Tpthes in the Statute, 3 1 H. 8. and then bzings dolon the Land by deſcent to 
Queene Elizabeth, and from her to the Duke of Norfolke, and from him to the 
2070 William Howard : And that be by Indenture inrolled in the Chancerp, 
within fire Moneths, did bargain and ſell the fame unto the L oꝛd Peter and his 
fonne 3 Jac. and they demiſed it unto Slade the Plaintiſfe, and then Drake the 
Defendant, did ſue him in the Conſiſkozy Court of the Bishop of Exeter for 
Moptbhe of Mheat and other Gꝛain againtt the form of the ſald Statute. 
e the Defendant demurres in Lato generally, and pꝛapes a Con: 
tation- a 
Upon this Cate after ſolemne Argument judgement was given loz the De⸗ 
kendant, and a Con ſaltatton awarded, Warberton diſſenking. a 
In the Argument of this Cale, I made two great points. . 
The Fic, Whether the Declaration wers good oz no, and J held it not good. 
The fecond, Whether the fault of Declaratton were in the fabitance, fo that 
advantage might be taken of it upon a generall demurrer; And 2 held the fault 
ſubſtanktall, 3 firik profetted if my judgement should take Counſell of my tnfer- 
eff oz affection, J chould be of another minde, but J was bound within former 
Roles of Jullice, Pꝛeſidents, Religion and Pzudence. Jutkice, ſuum cuique 
tribuere, Tythes to whom Tytbes belong. Pꝛeſident, State ſuper ſemitas anti- 
quas, Religion, Meritò ſumma habetur ratio, quæ pro Religione facit. Prue 
dente, Quod dubitas ne feceris. De non apparentibus & non exiftentibus eadem 
eſt ratio. 5 3 F 
oe Noe to the firſt Point. bh sth 
ILL tleton fapes, that Pleading is the moſk honourable, cemmendable and pio- 
fltable part ot Law, and by good deſert is it ſo. Foꝛ Cafes ariſe by chance, 
and are manp times intricate, contuled and obſeured, and are caſt into forme, and 
made evident, cleare and ealie, both to Judge, and Jury (which are the Arbt. 
tratoꝛs of all Cau ſes) by good and fatre pleading, So that this is the principal 
Art of aw, for Pleading ts not talking; and therefore tt ts required that Plea⸗ 
ding be true, that ts the goodneſſe and virtue of Pleading: and that it be certain 
and ſüngle and that is the beauty and grace of Pleading. e süss 
Tberefoze the Law refuleth double Pleading, and negative Pꝛegnant though 
1 be true, becauſe thep doe inveigle and not ſettle the Judgement apon one 
Unt?! f mc ag Kenz e 
b Wherefore fir generall Pleading is diſallowed though tt bee in matters of 
Fact, as a Covenant to make Eſtate bp the advife of J. S. be mut ew what 
adbife he gave. 20 H. 8. 1. 16 E. 4. 9. e 
Conditlon that the Obligee wall enjop an Ofkice according to a Gꝛant of 
Wetters Patents, he muſt not pleade in hac verba, but he mut che w the effec 
of the Letters Patents and the enjoying accozd ing... 
Wut becanfe tt hath been fato this ia a ſpirituall Aa (which pet J grant not to 
be fo, be that pleads Depofitien of an Abbot, be Chall Plead before what Oꝛdt⸗ 
natrp. 9 E. 4. 24. | e . 
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Do debt upon Weaſe ofa Wicarage, the Defendant pleading a Sequeſtrattion 
mute ſhew by what Oꝛdinarp, fo what Cauſes, as for No n⸗Reſtdence oz the 
like, and legall pꝛoteſs of ſequeſtration, 5 E. 4. 29. 

So unton of Chappell muſt bee thewed; 55 wbom⸗ 2 Scil. The Pope oꝛ Wis 
Mop, not generally, Concurrentibus iis, &c. 11 H.7.8. 

In pleading a Divorce, pou muſt thet before whom it was, and fet forth the 
caufe of D ſvozce, 11 H.7, 27. but all the proceedings pon hall not need; as pox 
ſhould of a Recovery atthe Common Law, 21 E. 4. And therefore in Specors 
Cale, C. l. 5. 57. ths Biſhop cannot plead cauſe of refafalt, Schiſmaticus invetera- 
tus: 102 upon the Statute 4 H. 4. that a man was delamed of Pereſie, But they 
mutt ſpeciſte the Schiſme o2 Mereſie though they be matters of mere {pirituall 
Cognizance, Vide Dyer 8 Eliz. 154. Paanter of Taverns, Plaper at unlato- 
fall games, & ob alia diverfa crimina criminoſus. 

Foz this ts regular fo2 difference between the Rings Courts and the Courts 
Ccclefiatticall; that thougha Spirituall Cauſe cannot oziginallp and paluntttbelg : 
fall inte the Rings Court. 0 

As fez calling ofa man Woretick he ſhall not have an Ackſon of the Cate, 20 
H. &. pet it à ctwill Action be well commenced, as in the Cales cited a Quare im- 
ped, oz an Action of falle impꝛiſonment ifanp thing fall incidently, that is ſpirt⸗ 
tuall, the kings Court thall continue the Plea upon it, either by Aury oz We⸗ 
murrer, except in Cale where the Law bath pꝛovided triall by C cclefiattichs; ag 
bp the iſſue upon Baſtardy N’unques accouple, & c. literature and the like = In 
which Cafes the Bichops are not Andges, but Minitkers of the Linas Courts, 
as other k inde of Tryoʒs are: Whereupon the Court proceeds to Judgement, 
accozding to their Certificates and Trialls. But on the conteanp, ik a Cafe be⸗ 
gin well in the Spiritual Court, as being Spiritual, and a point fall incident 
lp, that is of Tempoꝛzall cognisance, it is cleane contrarp, foz the SLrtalt is cal: 
isd from them as is in daily experience in pꝛeſcription and Mete Parlthes in 
futfes of Wptbes. 

Nou it it be a point of Discharge, that is to be pleaded as this Cale is, it mulf 
eber be pleaded ſpec iallx and ſhewed to the Court how the dilcharge is: Jen it 
is no diſcharge if it be not ſutficient, and the ſutfictency is matter of Law, and 
therefore muſt be ſeen and jndged by the Court. As 1622 E. 4, fol. 40. And Man- 
ſels Cale, Co. lib. 2. fol. 3. 

Now touching the diſcharging of Tythes themſelves, and the pleading of 
them at the Common Law; It is to he obferved, that they are things of common 
right, and doe of right belong unto the Church. ‘And therefore though it be true, 
that before the Councell of Lateran,there were no Pariſhes nor Par ich 32 
that could claim tbem, but a man might give them fo tbat Spiritual Perk 
be would, pet to the Church be muſt give them. Pet ſince Pariches were ere⸗ 
ſted, they are due to the Parton, (except in Sptritnall regular (ales) oz Ucar 
of the Pariſh and therefore when von habe a Pꝛobibition of diſcharge or Cythes. 

pou nut conſider it is a Plea in barke againſt Common right to a Demand of 
Wpthes which is a Common right, though they be in leverall Courts, as bea 
Releale either in Deed oz Law. 

Po then if von will diſcharge a jun Demand, pou mutt fatiste the Court 
of pour dilcharge: Conſider then the kinds of diſcharge of Tythes, tbe perſons 


6 capable of them, and the means hoo. 


The peefons o2 bodtes capable ot them, are either Spiritual oz Temporalt. 
Wemporall J fap when they were Tempoꝛalt, when the difcbarge did firk 
bett in them, for other wile ifthe Cempozall man facceeds a Spiritual body in 
difebarge.as upon the Statute 3 1. H. 8. ft is fo be reckoned in a Spiritual per- 
fon 02 body, not in Tempozall. 

The Sptrttuall perſons bad foure oxdinarp wapes of diſcharge, that is, Firſt 
Wall of tbe Pope: Secondly, Compofition: Thtrdiy, Pꝛelcriptlon, and theſe 
were abſolute. 

Fourthlp, Ozder, and that was limited fo long as Wand remained in the Pa- 

nurante 
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nurance of the Religious perfons themlelves ; and thele were the Ciſtercians, 
the Wemplars, and the Holpttaters, oz Jerulalomttans: But untty of poſſeſſion 


ok the Parlonage appꝛopꝛtate, and the land tythable was no diſcharge, noꝛ fo 


holden at the Common Law; But how that came into uſe and upon what rea 
fons and with tobat cautions, and hob deduced in pleading, J thal fpeake atter 
when J come to the Statute of 31H, 8. 

Now cleerly at the Common Waw, the ſpirituall perſon could not claim bis 
dticharae bp Bull, compoſttion oꝛ oꝛder; but he mutt plead it with his ground 
and reaſon, fpectallp: But his diſcharge by pꝛeſcription was allowed him wilh⸗ 
out any other reaſon, becauſe he was a perſon capable of ſuch diſcharge. And lo 
the oꝛig inall was probable, and therefore the pꝛeſcription was allowed him as in 
othe un tmmemoztall tubereot the oziginall cannot be found, but is ever pre- 

ed jn 
ow tempoꝛall perfons, (not to ſpeake of the aking which was a fpecialt 
Cale 22 Aſſiſes) had two wapes to obtain Cythes, oz to diſcharge Tythes, the 
firſt was by grant of the pation, Patron, oz Oꝛzdinarp, the other was by a pze⸗ 
{cription ; but that was eber, not preſcriptio ſimplex, but compoſita, not a pe- 
ſcriptton fingle but compounded, differing from the cafe of the ſpiritnall perfons. 
And fo is Piggots and Heronscafe. 
And fo are the Common cales where men babe the diſcharge ol Tythes in 


kind by paping compofition fo2 them in mony oꝛ Land oꝛ penſion, held oꝭ enjoyed 


by Par ſons and Uicars in lieu ot them, 8 E. 4. E. N. B. &c. 
But now note a ſtrange Anomalama in this cafe Tythes differing from all 


other cafes in Law. 


Foz wbereas pꝛeſtription and antiaulty of time fortifies all other titles and 
fappoteth tbe belt beginning that Law can give them: In this cafe it toorkes 
cleane contrarp. Foz whereas a grant of a Parlon, Patron, and Oꝛzdinarp is 
good of it felfe without any recompence oz conſideration, when it runs ont fo 
pꝛeſcr iptton it dyes and periches; Mhereok no other reafon is given but that 
our Wookes fap that a man may pꝛelcribe in Modo decimandi but not in non de- 
cimando; And this is in Favorem Eccleſiæ, leſt lay: men Mould fpople the Chur ch. 

Bat J will make another reaſon not diſſonant from Lato: 

There are pꝛeſcriptions of Law fo violent, as though they be kalle, a man 
fhonlo not be reteibed fo aver againſe them, as in aPrecipe Che tenant pleaded 


himſelke villatne to I. I. S. and that be bath nothing but his Millenage, the deman⸗ 


dant had no reply though it were kalle, but his wit muſt needs abate till the 
Statute 37 E. 3. did admit the Counterplea; Manfels cafe & 16 H. 7. 0 in 
Replevin tk upon Avowzp the tenant Difclatmes, he hall have judgement, 


though it be kalle, koz the Law beleeves, that he parties twill not doe heii 


felbes tong in fo high a degree. 

The like reaſon moves in this cate: the Lat victor violently that. a lap- 
man cannot be abfolutelp diſchargedol Tythes And therefore will not allow 
a pretcription of fuch diſeharge, holding it moze reaſonable that ſome one man 
fhould tuffer a mifchtefe to lole ſuch a prtbiledge, being fo impꝛobable and of fo 


dangerous confequence, then fo; bis particular to admit a ſpople of the Church 


at decap ot Religton, according to the Rule, Omne Magnum neee ali⸗ 
quid abet ex i iniquo quod publica utilitate compenſatur. N 
Do though vou hall be allowed pour diſcharge by grant when it appenes pet 


when it appeares not, eee d donec probetur in contrarium. 


Row the Common Lab as touching the dilcharge of Eytbes and the formes 
of pleading of tt Landing thas: Whenert queſtion is what change the 1 


31 H. 8. ot Monaſkeries hath made in that behalle. 


And A am of opinion that it hath made two maine thanges. 

The ürſt, That it bath by force of the clauſe of dilcharge pꝛeſerbed and con- 
tinued certaine diſcharges that were before the Stat. that ts bp Bull, compoſitian 
and oꝛder, and con beyed them over to the king and lay perlons, which elle would 
bave vaniched and difolved with the ſpirituall bodies oe Wherennto 
thep were annexed, The 
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The vert is, That it bath created and made one net discharge which was not 
before at the Common aw, that ts, the unity of the poſſeſſton of the Parlonage 
and the Wand Tythable in one hand. a 

And this was long controverted and now is a recetved opinion, by the deter⸗ 
mination of the u ings Courts to be de lege, a diſcharge lotthin the meaning of 


3 


tbe Law, as the Divines fap that Articles are made de fide bp the determina⸗ 


tion of the Church. b 
But in this cafe okunity, foure things are to be obſer ved. e 
F tell, That it is no bilcharge of Tythes (but as it ts well obſer ved) a discharge 
of the payment of Tythes, and therefoze tf tf be pleaded bp wax ok diſcharge gene 
rally, and the Jury find nothing but a perpetuall unity, it is found againſt the 
pleader, and fo much ts agreed in Priddle and Nappers caſe. re ee 1 each 
It is no diſcharge except tt be byipꝛeſcription. 5 i 
It it be perpetuall, pet ik it bee alleaged that the Abbot oz bi Farmer papa 
Typtbes, that doth vettrop the pꝛelcriptton, becauſe that pzoves that there 
was no reall diſcharge, but a non payment bp untty only; Pet an unity 
by prefertptton is good prima facie, but not of it ſelle, but in contemplation 
ok a per ted diſcharge, that Mall be luppoled though tt cannot be {found fo the 
tnfinttenetle and impollibtlity of ſearch of things bepondmemozp. — . 


Laſtlp, though unity perpetuall be allowed, pet it is not well pleaded ercept 


vou adde that ratione inde they held difcharged of payment of Epthes time ont 


of minde, fo2 though the unity chall bee traverled, and not that concluson oz 
confequent, yet that concluſion fixetb it to the Stat. and Anfiwers the reall 
and perfect difcharge that is pꝛeſumed under the anttp, to which the unity it kelke 
ts but augmentattbe; but pet Jam ok opinton it is but a fault informe, which 
will be cared by a verdict oꝛ generall demurrre rt. 

This dilcharge by unity being theonelp diſcharge that is created and ms 


ok new by this Statute, all otber diſcharges are not other wile pꝛeſer ved b 


de 
bn 1. 
thele words, [ What the King, his hetres and ſuctellozs, and ſuch perſons thete 
Heires and Allignes, which thall have and hold them according fo their eckates, 
and titles diſcharged, and acquitted of payment of tothes as freelp and in as 
large and ample manner as the ſaid Abbot had 02 held the ſame at the bap of the 
Ditfolutton of the fame: ] e a e gt Aa e 
So firſt it is plaine that this claufe gives neither nelv diſcharges no2 inlarges 
fhe old, but continues and bounds them within the limits of thoſe that were en⸗ 
joped by the abbor both bp woꝛd and meaning according to the cafes Tot, tanta, 
tc. Foz, though unity (as bath bin ſaid) be now uled for a diſcharge get it is not 
fo for it felfe but koꝛ a moze perfect, which is pꝛeſumed though it appeares not. 
Now this being the lubſtance and hody of this clauſe in woꝛd and meaning, 
It is ſtrange it Mould be moved, that out of this clauſe map be dꝛawne ie 5 
of a libertie given to the poſleſloꝛs of Abbey lands to plead their diſcharges in 
okher forme, aud with moze generality and fabour, then the Abbors themſel ves 
pad in thoſe cafes: Againſt which the reafons are manp. de 
Fire, the word is expꝛeſlely touching the baving and holding of them, 
not a fouch noz a glance of the pleading of them, which is meerely beteroge⸗ 
neum, et e W 
Secondly, It theſe twos MHonld be extended to pleading it would kurne ex⸗ 
pꝛelip againſt them, fo; then it mutt be underſtaod, tbat they wall babe the 
benefit of pleading, in as large and ample manner as the Abbots had. CAhbich 
implpes a negative. That tt call bee in no other noz larger manner, for the 
Role is, That afirmatives in Statutes that introduce new lawes, doe imply a 
negat ive of all that ts not in the Purview. 1 ie 
And therefore in Amy Townfends cafe Plow. x11. it ts adjudged as ff bath 
bin fintce, that where one comes to a poſleſllon by a uſe ont ofa State difcontina- 
ed. lo that the entry was not Latofull fo the Ceftuj que ufe ſuch a poſſeſſton woꝛkes 
no Remitter, becanfe the Stat. appoints the poſleſſton in the fame manner and 
forme; (which tmports a negative, and no other) as are in ale. ae 
i, 0 
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So the Statute Weſtm. 2. appotnts that the Demandant in a quod ci defor 
ceat map vouch ac fi effec tenens, it in the firſt Adlon be rould not vouch, as ik 
tt were aScir. fac. then cannot he bouch in toe Quod ei detorcear; being De- 
mandant, 14 H. 7. 18. 8 

Thirdiy, if pou hall admit this Erpoftion upon this Clauſe por muſt admit 
it alfo upon the body ot the Law, upon the like words, which are thus: The 
Ming thall dave and hold to Him, bis Beices and Bucceffoꝛs, all Ponaſteries, 
and all their Lands, @enements, Rents, and in as large and ample manner 
as the Abbots had the fame, at the time of the diſlolution; fo then it (hall ſuffice 
to plead that the Abbot was ſeized ol a Rent charge out of mp Wand at the time 
of the diſſolution, &c. without thewing any other Title. And fo of other Sta- 
tates; and this. kinde of pleading bath the fame prefence ol loſle of Writings, of 
Grants, of Rents, Reverſions and the like, and tnfinttenetle of ſearch and moze 
then the Caſe of Bulls and the like. 

4 This form of pleading that lies fo open and obvious in onde of. the Stat. 
and was fo eafte and pleating fo them that fought diſcharge, was Sd fo this 
Dap among ft ſo many buſie wits ever offered in any Authenticall eading, much 
lelle received the leaſt allowance, by the opinion of anp learned oꝛ e man, but 
the contrary bp the {pecificatton of the diſcharges, except in the Cate of pꝛeſtrtp- 
tion; Aud pet in the cafe ol Untty, though it be by poelcr ipt ton, it is alſo ſpeciſied. 

5 § Laftly, this were to take a Statute contrarp to the Common A aw, which 


- troied not Laymen with their Pꝛeſcripttone, and pet now pou will traf them 
without Pꝛeſcriptton, with that that belongs to the Court to Judge: And this 


is againſt a main Rule in erpounding Statutes, elpectally in Odiolls. 

So no man but can fee what abſurdities toonto follow bp admitting a change 
of Regular formes of pleading to vulgar ſpeech uſed in Aas ol Parliament, to 
expzeſſe the meanings which are everp dap bp the Jadges extended, res 
fratned, and changed, according toa better Rule of Reaſon and Juſtice, then 
the woꝛds beare. And tf the words rule not in labſtance, much lette in the forms 
of Pleading, which is the Ad of law, as hath been ſald: And this pretivent of 
irregnlaritp of Pleading, is as ill in confequence as the pꝛincipel. 

So the Statute of 4 H. 4 of Werelies before mentioned, was not pleaded as the 
Statute went in generall, but the Poreſie ſpectally alligned. 

Pow take the Statute 34 Hl. 8. cap. 20. that probides, that it tbe Tenant in 
Waile of the gilt and ) prodifion of the is(ag, ſuffer a common Recovery the Re⸗ 
verſion 03. Remainder then being in the Ring, that tach Recovery thall not 
binde the Beires in Taille, but that they map enter after the death of the Tenant 

in Taile; will anp man fap that the Heire map plead, that bis Ancestor was Les 
nant in Taile of the Kings Paovtdon and Reverſion 02 Remainder in the 
Crowne, when he luffered the . 
So in the Tale of 11 H.. c. 20. tf man (being Tenant in fail of the gilt 
ok any the Ancectoꝛs of the Pusan) dilcontinued, the fame ſhall be void, and 
that it wall be lawkull to the perſon to whom the intereſt after the death ol the 
woman (hall appertain to enter; will any man fap that it were well pleaded in 
theſe woꝛds, withont ſhe wing bow the State grew, oꝛ bow the dilcont inuante 
was made, and pet he that is to take the bene ft, map be a ranger to the con⸗ 
bepance, as upon a Covenant to raiſe the nſe. 

So upon the Statute 32 Hen. 8. of condittons, hele: are no mifchiets to the 
diſcharges that were before time of memozp of all ſozts: Foꝛ, they muſt bee 
maintained and pleaded by pꝛeſcription, even Unity it felfe map be fe. Peither 
is there anp miſchiet᷑ in effect to thoſe diſcharges, which were created ſinte me- 
mo2p, ff they be true, and the Oꝛiginall unknown, for they may bee both ſuppo⸗ 
ſed and pleaded by pꝛelcriptton: Foz they had their effect of dilcharge and the 
pꝛelcription tannot bee impeached, but by ſhewing a late Drtginall of ſuch dil 
20 which te the Adverfarp can few, the Party himſelfe map much better 

en thers remaines no prejudice but in one Caſe, where there can be no rea: 
fouable pꝛeſumption of a latofall diſcharge, ees where there cannot e 
9 2 
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be a diſcharge by pꝛeſcriptton, tat is where elther the Abby was founded, oꝛ the 
Wuands purchaled to the Abby fince memozy, in which cale to pꝛeſume a diſcharge 
oven to the laſt times, where there is no appearance of it, is as much as to ſay that 
all Abbepes have diſcharges fo2 all their Wands which map bee extended even te 
Ozders that had diſcharges thereby for their oon Manarance,{ez tgey might allo 
obtain by Bull oz otherwtſe⸗generall and abſolute diſcharges, and this map bee 
concluded, that if this form ok pleading be once received pon Wall have all others 
lekt, and this onelp ofed, which is one of the weighttelt reafons that makes me 
explode it, conſider ing the buſie wits vat have uſed all means to win diſcharges 
and forms of pleading to that purpoſe, and pet neber tooke boldneſſe to offer thts; 
and what needed all the tabour about untty bp pꝛelcr iption, oz without pzeſerip⸗ 
tion, tf they might have pleaded dilcharges at the time of the dillolatton. Foz 
it is eaſie to pꝛove a non payment, by eaſon of an untty loꝛ anp time and non 
papment is the Common evidence for the proofe of a diſcharge lutklctent, ss ag 
may be proved when a perpetaall untty cannot be. 

Diſcharge in Abbots muſt now be pꝛoved 4 polteriori, for no man living ran 
vow fpeake to the time or Abbots, As to the cale of Wimbiſh and Talboyes it 
is no Authority, for the Andges are divided two to two. Setondlp, both points 
pleaded their viz,covin and ‘decett were matter of fad. pes 

Andas fo the cafe of ſtrata Marcella; that ts no authority at all, for no Audge 
fpeakes a wozd fo that point, and the judgement patieth againt bim that plea- 
‘Ded fo, But that indeed was upon another reaſon and point. And as to Cokes 

1 opinion in this Cafe of the Archbiſhop of Canterbury, lib. 2.48. J answer, sick, 
that the opinton makes not at ali to the judgement ol the Cale to fap that by the 
Statute 3 1. ſuch a diſcharge map be pleaded. 


2 Next it is no part of the relolut ton of the Court. but an addition of is ot, 
_ and that ſuddain and interpoled. 
3 Tyhirdly, it is fo imperkea ip let dolon, tbat the Prior, Ke. fo it may be ‘the 
Brio» and his predeceffo2s. 
4 And that luch an Allegation is tommonip uled in Probibittons, whted ar- 


gues plainly, that either bee miſtooke the practice, oz the Wooke miffooke him, 
which z rather believe, which is made the ground of his opin ton: Foz there is no 
autbenticail q2efivent, much leſte Judgement o2 arabe opinton to that purpoſe 
And again that Cate and Wincheſter, in the ſame booke fol. 44. being both 38 
Eliz. Pridleyes Cafe, comming affer 10 Jac. in bis 11 MBooke fol. 44. bee 
makes theſe queſtions, that ti an Abbey have been time out of minde, and an ap⸗ 
pꝛopꝛiation ſince, pet they may pꝛelcribe in a generall diſcharge; oz that max be 
though a unity come after. But faith be, tt the Abbey it fell were founded fince 
memoꝛp, then he cannot pꝛelcribe at all in the general diſcharge and fo leat 3 it 
aga Caſe deſperate, where the Abbey was founded fince memoꝛy, which pe 
might eafilp have relieved, ik he might pleade a diſcharge time of the diſlolukton, 
without che wing how, which ts either à retraction o2 an explanation ol bis koz- 
mer Repozt. e 
7 Nom to that which was well moved and objected by my bꝛother Hutton, that 
the Plaintitfe hath not well eonveyed himſelk to the land charged with Tythes, 
J hold thatthe Delendant noklolthckanding that detect cannot upon the whole 
matter babe a conſultation, if the diſcharge had been well pleaded: Foz the Mot 
fle of the Wand is not in queſtion, but whether the Land bee diſcharged oz no, 
which any man that is antwerable for the Tythes, map pleade whether he babe 
good Title to the Land oꝛ no, and ſince the perfon in this Caſe bath ſued him for 
the Tythe, he bath enabled him to make bts defence, either by Plea of diſcharge 
in the Eccleſiaſticall C0 where he needs no title, ox bp Pꝛohtbition to the 
fame effect in the k ingsurk, Court, which is in lien of tf, and ſuppoleth that bee 
offered bis Plea there. 

And this is regularly true, that tf the Prohibition be faulty, vet the Defer- 
dant Hall never have a Confultatton, ik it appear to the Court that the faite in 
the Eccleſtaſticall Court was not well lounded, as it was there heard thougb be 
might have had a ſuit in another manner. And 
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ok ground, the Defendant in his Pꝛohibitton laty that all was barren ground, 


and paid no Wpthes, whereupon iſſue was taken, and the Jury found that thtrty 
Acres were fo, and that the other thirty Acres were barren, but pet had patd 
Sythe WM ooll and Lambe. The whole Court thought at fire a Contaltation 
dought to be awarded foz that part, but pet upon better adviſement, they reſolbed 
the contrarp, for be had no right to purſue bis Duite for Coꝛn, and by the fame 


res ſon ic the L and be dilcharged he ought not to fae fo2 the Tythes ol it ang man 


whether he bath Title to the Wand oꝛ no. 


Ahold the Declaration grofelp faulty in another point, that bee bath lato 10 


G ſtate of the diſcharge of Tythes, foꝛ he hath not fato that Gill the Abbot was 


ſeized of the Land in his demealne, as of Fee diſchargod of Tythes, but bath 


ma de it two Sentences, that hee was ſelzed of the Wand in Fee, at the time of 


the dilſolntion dilcharged of Cythes, which map be true, ik tt were but tor that 


peare by grant of Parſon, Patron oꝛ Ozdinarr. n 
The ſecond great queſtton is, Uhether the Defendant in this Cale ought fo 
bave demurred eſpectallp, for the Plainkiffe hath latd, that the Wand was dil⸗ 
N which the Defendant by his Demurrer map have ſeemed to have cons 
eed. 4 e i a 


Wut F am of clear opinton, tbat the general Demurrer notwoithlkanding the 


Defendant map Mil take advantage of the fault. 5 
Phe woꝛds ok the Statute are, that the Judges thall proceed and give jndge⸗ 
ment, according as to the very right of the cauſe and matter in Law Gell appear 
unto them: So right is as no right, tf tt appear not to the Court, as we ruled in 
the Cale of Heard and Baskerveile, thut not ſhewing of a Deed, oz not pꝛoducing 


the Letters Teſkamentary, or of Aominttratton, o not laying a place ok vine, 
ts not remedied vy Generall Demurr er. 
Cash Verl. Biſhop of Chi, Sealios, 
))) 17 fees Rots 1840, aa ie ka 

QI Edt) Gawdy Antgbt, brought a Quare mpedic, aaaintk the Arebbt. 


O chop of Canterbury, Sir“ William Bird iknighf and Humphrey Roce 


Mich. 12 Lac. 
Kot. 65 3. 
A Devon. 


Quare Im. 
peas 


Norf. 


Gulſton: 


Elerke, and declared that Richard Southwell was ſelzed of the Pannoz of 


Popenho alias Walfoken Popenho, to which the Ad bonlon of the Church did ap: 
pertain in Fee, and prefented William Matters his Clerk, who was infituted 
and induted dec. and fo ſeized 15 Jan. 24 Elizabeth, foꝛ money did bargain and 
fell the Mannoꝛ ad quod, &c. to Thomas Barow in Fee, and Barow being ſetzed, 
the Church became dold by the death of tbe ſaid Miſters, 2 Feb. 1588. and re⸗ 
mained vold bp 18 Poneths, whereupon Queene Elizabeth in default of Ba⸗ 


fron, Oꝛdinarg, and Metropolitan, did pꝛeſent by Laple Francis Snell, who was 


thereupon Admitted, Inſtituted, and Inducted, and alter ward Barow did koꝛ mo⸗ 
ney bargain and fell the Pannoꝛ ad que & c. to Richard Catlyn and Dyones his 
mile, and the Beires of Catlyn, who thereof inkeofked Bir Henry Gawdy the 
Plaintiffe 12 October 33 Elizabetb, and he fo ſetzed, the Church became vold bp 
the death of Snell, and fo remains void, and fo it belongs to the Plaintitke to pꝛe⸗ 
ſent xc. The Archbichop claims nothing but as Oꝛdinarp, fede vaca nte of the 
‘SBithop of Norwich, and demands Judgement, ie without ſpecial dickurbance, 
&c. Sir William Bird plea 


ds ne diſturba pas, Humphrey Rone pleads that hee 


ts Parſon imperſonee of the prefentation of the Ming, and fatth, that long before 


South well had any thing in the Pannoz ad quod, Queene Elizabeth was leized 
in Fee, as in groſſe, of the Advotwfon of the ſaid Church in right or her Crown 
of England, and the fo ſetʒed prefented the ſald Francis Snell to the Church then 
vold, who was thereupon Admttted, Inckttuted, and Induced, and that the 
Queen died ſeized or the Adbowlon, wohlch defcended ko the ming Who being 
leized the Church became voyd bp the death bp Snell. (and thereupon the Bing 4; 


Decemb. 
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Snell. Foz it appeared, that there was no colour of Title to the Queen, to prefent; 


a a pk 


Doͤo.lland Verſ. Shelley &ealios 


Haller. O Zntabt.the Bichop o ch ant 
Gibfon Clerke fo2 the Beneſice of Clapham, eclareD, tba 
the fourth, the feabenth rete Anno Regni fu (8) did gra 
Mowbrey then Duke e bp bis Wette 


4 * 


9 Ps bs 1 N „ 15 : 
Suffex Ir Thomas Holland 55 Quare Impedit agalnſ Sir John Shelley 


nia & omni 0 a b 0 na & Catal- 


abebunt omn 


uod ipfe,Haredes & Affignati fui hal imoda bor 
Ja quorumcunque felonum de ant pro quacunque felonia in aliqt ibus five qui- 
e pris: quacunque Curia dicti Domini egis, æredum five ſucceſſo- 


rum fuorum, aut aliquorum qualiter cunque convictor & convinend. damnator & 


damnandor fugitivorum & quorũcunqʒ utle gat. & utlegand. waviat. & Wa viand. & 
; omnium 


John London Verl. rhe Chapter é 3Q3)¢ 
of the Collegiate (burch of Southwell. 2 


omniam & fingulorum pro felonia in exigend.qualitercunque poſit. & ponend. ac 
omni bona & catalla quæcunque eidem nuper Regi, Hered. & Succ,fuis,quocung; 
modo ut predictum eft forisfac. & forisfaciend. Siveconfiſcat, & confiſcand. infra 
rapam ipfius Ducis nuper de Bramber in prædict. com, Suſſex & præcinct. ejufdem : 
Rapæ quoquo modo invent. & inveniend. exiſtent & extunc fore contingent. And 
then convepes theſe liberttes to himſelle fo2 peares, and the adbowlon to Sir 
John Shelly who granted anto Thomas Shelly the next A vopdante, who was out⸗ 
iawed fo2 debt, and the Church became void, and fo ff belonged to him to prefent, 
and averted, that the Church lap wilhin the Rape of Bramber, upon which 
Declaratton, ſir John Shelley confetfed the Aq ion, and the Biſhop demurred in 
Tab, bis Councell concetving that the grant of liberttes did extend onely to 
the goods and Chattels of perſons outlawed onlp fo2 Felonp, becaule the Clauſe 
concerning Oatlaws was in the middeſk between two Clanfes of fozfeitures 
fo. Felonp, and urged the Cafe of 8 Hen. 4. 2. and 11. Hen. 6. of grants of goods 
of Felons, Ita quod ſi pro aliqua tranſgteſſione aut alio delicto pro quo catalla 
perdere debent, &c. ty 1 a W eee 
But the Court reſolbed, that the Clanfe did extend fo Outlatos for Debts, 
and Trelpaſe; Foz Putlaw s foz Felony, were contained under the fir 
Clauſe of Felons convic, or condemned; And Felons laoling goods bp figbk 
elther in Deed oꝛ Law are contained under the woꝛds fugitivorum & in exigend. 
poliegrum a. Os Peet Meee ws 
„ 20 the middle Claufe, of utlag. tobich Hands perfect of it felfe and Without 
depending upon the other, thougy it be among tt them, muſt either be conſtrued a 
of Putlawzies in Actions, oz elſe muſt be ſurplulage, and ot no uſe. N 
Allo being a grant of a lower nature, it ts fitlp placed, but the Cafes put by 
the Counſell of the Defendants, are nothing like, for the very Gꝛants are only 
Goods and Chattels of Felons, which the Clanfe following under the ita quod, 
tannot inlarge, and withall, Tranſgreſſio eſt nomen æquivocum, and being fop- 
ed with Delictum, chall not be taken foꝛ a Common treſpaſſe, but fo2 an offence. 
Secondlp, it was relolved, that the Deed ok grant of the next avoydance fo 
Shelley, was not to be ſhewed by the Plaintite, being in the poſt, and not pity 
to the grant in any wiſe. 5 E 
Thpirdlp, it was relolved that the Aduowlon had (uch alocaltty in the Rape, 
where the Eh urch was, that it accrued to the Plaintite, whereſoever the Deen 
or grant Was, 02 the Gzantee himſelle were at the time of fhe Outla wie. g 


2 


In this Cale Gibſon as n of the pzeſentation of Str Iohn Shelley, 
pleaded another Wlea, tohich was inſufficlent and jndgedagaingt him. So the 
qlainttfe had a Writ to the Bichop again them all. F 


John Londonagainft the C hapter of the Collegiate 1 2: 
Church of the bleffed Virgin Mary of Southwell, © Due Imped. 
. M. 16 Jac. Rot. 1877. a ae Nottingham 


* 
Rie 0 a. ie, 19% Waller. 

Ohn London bꝛougbt a Quare Imped. againſt the Chapter of the Collegiate By what words 
$ Charch of the bleſted Airgin Mary of Southwell ofthe Wicarage of South- in a Leafe, an 
well, and declared that one Jones was ſeiſed ef the Prebend of Normanton, 1 wil 
in the lame Collegiate Cburcb, to wölch the Adbowlon of the lald Wicarace, i 
did, and doth beleng in Fee, and pꝛeſented, ac. And then brings downe the | 
Prebend unto Robert Abbot Clerke, and then chewes, that Abbot did demile 
the Preben ad quam, to him koꝛ peares pet indur ing and that the Church be- 
came voi, andthe Chapter ok Southwell dickurbed imm ee: 

be Chapter pleaded that Robert Abbot did not emile the Prebend unte 
the Blatntife modo & formaprout&e, 

The Fury find, that Abbot made tm two I eales of one date, of dibers ſeve⸗ 
Fall parcels of the fafa Prebend, with thefe general words in the concluſton of 
one of the leales, cum omnibus commoditatibus, emolumentis, proficuis & advan- 
tagiis cum pertinentiis eidem Prebend. fpeétant, feu aliquo modo lr 

b nd 
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nature, impiping things gainfall, which es contrary to the nature of an Ad⸗ 


tonſbrued according to a reaſonable and eaſie ſenſe, not ſtrained fo things unli 


Mich. 18. Jac. 


Obligat. 
e 


Arnd then conclndes, That ik the Advowwlon oz the Ukcarage pate by this lee, 


under the name of a Tenement. And therefore 335 the king gave his 


perlon oz perlons fo2 him the ſald Thomas Elmy, in anp adio 1 


of trefpatie bekoze that Obligation againck the lald Emy and the De 


Lamb Verl. 
Thompfon. 


that then Abbot did demiſe the Prebend &c, and ik not, then ¢ contra, which 
Was a conclufion ſome what imperkec, pet ſerved well enough. she court ads 
judged that the advowſon did not pale bp the Weaſe afo: efaid, and the fato 
Wozds. The words are foure; Commodities, Emoluments, Profits, and Advan⸗ 
tages, to the Prebend belonging; all which feure words are ok one fenfe and. 


otyfon regularly, pet an Abvowlon map be peelded in value upon a voucher, 
and max be Atets in the hand of an executoz. But words in grants wall bes 
Ip and unuſuall, and therefoze 14 Hen. 8. T. If aman grant all his ‘Woors : 
and Trees, Apple Trees will not pele. And 20 All. 9. tommon in groſſe will 

not palle by the woꝛds Terres Tenements paſt. & paftur. pet it ts a feeding ae: 
pafkurage, and 44 E. 3. 33. an Appꝛopziation, woz the Aovotofon of it, will 
not patle by the name of an Advowlon, pet an Advowſon woll bee amen 


to purthaſe Wands and Tenements in Mortmaine fo the value ol an 
ſhiluings allowed for Advowlons, and the E floine is de placic 

Eliz. Dyer. 322. Advowlon palſed by name of all bercbitaments | ping where 
the Church lyes, but the woꝛds here, commodities ac. it is to be ander stood of 
thofe things whole nature is gatnfall and commodtous, as 1 is of 
Covers and the lte, that belong ko land, and make tt mo 02 


bave all weir ‘poMetions 0 of the Abbep inthe vacation for thet ute 5 n, Ra: pis 
led, that thep bond not bape oe Avosintans wer no 1 tof 1 8 


0 1 ae Mage, ‘ 
4S 5 Mich. 16 Jac. Rot. 2342. 


Drie 9 ‘bought an adton of Werten nn Richard 7 
an obligation of foxtp pounds, the condition was, pete: 
Thompfon Wonld not anp time oz times, after the making of the fa 
on be any way oz meanes, atding oz alliſktng unto Thomas E 


vepattons, troubles, binderances, oz moleſtations, to 

fed againſt the fat ‘Edmond 15 5 bis wile, chüdge mn 

Obligation call be void. nee 
The Plaintife bp replication attignes. for breach, that be brought 


Thompſon, and that be had judgement upon it oz eight pound e age | 
Elmy, and two pence dammages againſk the! efendant and efabt pound ee fs 
agatnt them both, and that the enpon alter the making of the Obligatton, ! Imy 
and the Defendant bought a Writ of errour, and fo binders ed him of the ereca 
tion upon bis judgemenk, whereupon the Defendant dem 
judged fo2 him that tt was no bzesch for though the Defendant migbt 
felfe not to bzing a wꝛit e nl agi Tach gen er p 
are, thereupon th ato pe ont iforce: 
the apparent ſenle of the Conditton is, Ty 
ann bis proper ſuits againſt the 1 pe 0 f Dr 
batho realon, that he would be barred fo d fend b nfelfe by jopnt 
Elmy eh ae proceedings of the Plaintite againſt bim; And th 


loze te the plainttfe after verdict againſt Elmy and the 10 dant, 0 * { b e 
aud pet babe taken judgement and execution, the Defendant migbt 


bave Jjoyned With Elmy in an Audita Quere la, fo it ts bis oe 


wee ſult and fo ts thls bo Cirour. 55 in 
N : THER * 


00 me 


* 7 


Poland 


Poland Verf & Powel Vetl2 SiredeVerl.2 — Clerke Verl gt 


. Maſon. W ind: 8 Hartl). 3 Wood ‘s 
_ Poland Vert. Maſon. Cafe, 


Hil. 17 Jac. Rot. 1938. 


Jan bꝛonght an Adton of the Cale againſt Mifon, koꝛ ſaping J charge bim polls 
(meaning the Plaintike) with Felonp, fo; taking monep ont of the pocket 5 

of Henry Stacy; upon not guilty, the verdick was found koz the Plainktfe, pet 1 charge bim 
the judgement was given againct him. The reafon was double; be doth not wich Felony. 
afftrme that beefs a Felon, hut he doth onely fap, that bee doth charge him 

with Felony, which hee map lawfally doe in ſome cafe, though hee did not the 

fac, às t a Felonpy were done, and the common fame were that bee did it, any 

one that ſuſpecs him map charge bim with it the other reaſon was becaule 

thole wozds fingle doe but luppoſe it Felonp, and that whereby hee would 


5 r ace es 1 . e 1 
Trede brought a Replevin againſt Hartley for taking a dikreſſe at Baildon, 
Din a place there called Steed-houſe. The Defendant made tonaſance as 
Bailiffe unto William Haukeſworth, becanfe that houſe was bolven of bim as 
of bis Panoꝛ of Baildon, the Plainttfe ſa id that it was ont of his Fee. TH bere- 
upon iſtue was, and the Ven. Fic. was de vicineto de Baildon, and after verdic 7 e.fac-whence, 
to; the platnttfe, Haris moved in arrest of judgement, that the Ven. Fac, ſhould 
Habe been as well from the Mano, as the Towne: but tbe Court gave fudge: 
ment fo2 the Piatnttfe, becaule it Doth not appeate that the Panoz was larger 
then the Towne, and ſince the berdic palled, the Court Mall not dekest it upon 
a poſlibility it map be oz not bee, as like the Cafe of Towne and Partih, but 
tt the vilne were to come from two Townes by the Recozds, and were taken 
but krom one, the Cale were cleane contra. d e Sa saben 
Clerke Verſ. Wood. ==. 


Werke bꝛougbt an attion of the Cale agains Wood; and layed that be was 
eiſed of a Meſſuage in Fairfield, to which bee had Common appendant, and. 
ſeven Acres in F. afozefatd, and that he bad alfoa wap from bis Peſſuage fo Inez 
the laid ſeven Acres in fee akozeſato, and by, and ober tf to Buntingford, and 
that the Defendant bad plotven up the ſeben Acres, twherebp be lof both the ; 
ule of bis Common and wap; upon iſſue not guilty, the Ven. Fac, was from, Viſie whence. 
Fiuairefield only, and after verdict for the Plainttfe, it was moved that ft ond 
bave been from Buntingford alſo: But the Court gave judgement koz the 
_ BPlatntiffe, for tbougb it is true, that it the tue had been upon the pꝛeſcriptton, 
tit mutk have been from both, pet the ifae not guilty, refpeas chiefly the attefe; 
Which ts the plowing up of that part of the way in F. which is a Creſpade up- 
dn the Cale there, though the way went no sity So as the ret of bat 
Me 2 g 2 * 9 E . 
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Prohibition. 


Effex" 
Waller. 


Stat. 27. H. 8. 
for diffolution 
of Monaſteries. 


aS 


ii! 
N 


and then recites the Statute of 32 Hen. 8. and 2E. 6. that none would be Pb 


24 on in the Pio of Hatfield, e upon the ‘Declaration, Aner pes ct 


Queflion of 


« the Cafe, 


Abbelle of Barking, the Abbetle ſurrenders all to the Ming. 


Judgement, 


1. Great point: 


| Ts laintite detlares in Piobibitton, that Richad 8 » tbe lat Bate 


is indeed bat inducement to the aq ton, and the way migbt baue been lat onelp 
to and from the bonie and that nine of e oe in Fairefield. 


William Wright Sp yee hie Gerrard sina 5 5 | 
‘Richard Fiilder{ham Defendants. _ 1 
iis: „Hil. Dy Jac. Rot. 11905 „ 


oz of the Ponattery of Hatfield, and his Pꝛedeceſloꝛs were time out ol mind 
fetfen as well of the Rectozy ok Hatfield, as of a certaine Farme there called 
Downehall Farme, in his Demeaſne as of Fee, and by reaſon thereof did en joy 
the laid Lands difcharged of Tythes, and then retites the Statute ot 27 Hens! 
for digolntion ot Abbpes, and that the ſatd Priory mas under two hundzed 


pound per Annum, and that by vertne of that Statute Bing Hen. 8. was ſeiſen 


fimul & ſemel of the fatd Parſonage and Lands dilcharged of Tt hes, and that 
the Abbeſſe of Barking was ſeiled of the Manoꝛ of Littington, and the 
3 November 29 H. 8. conveped fhe Sano of Littington fo H. 8. and 

H. 8. conveyed the fatd Lands called Downehall Farm, and the fatd Rede 
to the Abbefie of Barking ; bp vertue of which conveyance the was thereof fetfer. 
(and then ſpeakes not of the diſcharge of Tytbes) and 14 November 31 H. 8. he 
farrendzed them againe together with the whole Ponatterp to Hen. 8. and l 
recited that one onely clauſe of the Statute of 31 Hen. 8. fo2 enjoptr g 0. 
Wands diſcharged of Tytbes; And that by force of the grant ok t e Abl 
Barking and of the ald Statute K. H. S8. was fetfed of the fata land dilcharg 28 10 
Tythes: And be being fo leiled, granted the lame to William Barnes & olbers a ae 
bzings down the title of the Land to one Gfaſcocke, and the Plaintife by Leale, 3 


fo pap tythes fo2 ands diſcharged ef T thes, & that though the laid Eat 
Lands were diſcharged of Cytbes ec. that ben dener e te 
and him lo Tythes, ac. bat Glaſcock d ped, banging, the fat and tt 
be pleaded ut fupra there, and pet they rekuſed ac. ei , 
WM berenpon the Defendant by protettation dente the unlte bp Bre cxf 


ſultation. a 
The pPlaintite. demurres and baapes that nocontal at 5 
feems his pꝛager would be, that the Prohibition shoul 
wel een ugh e.. is 15 1 
Phe cafe in wont is thus. Che 92t020f atfeld 10 0 
time ont of mind, we -vefetfevof the Barlonage of Hatfield, and a3 arme ir 
the lame Parih, called Downehall Farme, togetder. i e Brit ee 
The Paiozy being under two bundꝛed pound per annum, e 
King by the Stat. of 27 H 8. the hing gives the . — ie 


whether the Bing and thofe that claime under him thall bold tht 
charged of Tythes, by toꝛce of the perpetuall units. 1 
And it was abjndgedacaintt the Plaintite, and a Conti . nted, by 
theunitorme confent of all the Judges. Beery? ft i 
1 bis Cale dog, contitt of two seat points, 45 1 order 

me. W 1 ae x) 9 

The fire great point ts, Ubelber as (bis cafe is, and as it is pleat 5 aa 
Wand ought fo be diſcharged of 7 though it bad come to tbe ing onelp 
bp the Statute of 31 Hen. 8. That is to fap, that it bao never come 
Pꝛtozeſſe of Barking, by ye whereof and of ber sti tt was bested in the 
King by the Statute of 3 1 H. 8 

And J am of opinton, that in that Cale they had not sea difcbarge. g 4 ; 

1 


Ee & Hulle, sn 1 


The fecond great point is „Whether upon the whole matter, and the Conſider- 2. Great point 
at ton of a don ale meanes toberebp it came to the ̊ ing, viz. by 27 H. 8. from Hat- 
feild and by 3 1 H. 8: from Barking; and upon conſideration of both theſe Sfa- 
tutes this Land ought to be diſcharged, by this untty of Tythes. And J am of 
opinton that it is not diſcharged. 

Now the fir great point J doe ſubdivide into foure petty points, which doe 
all canclude to the jadgement of the fürſk great point. 5 

Fel, Whether the appropztation in this Cafe came fo the Bing, and re⸗ 
mained in him a parſonage appꝛopꝛiated by fogce of the Statute of 27 H. S.onlp, 
as Well as the like appꝛopꝛiations did by the other Statute of 31 H. 8. 

And J am of opinton, that tt came to the Ning appꝛopz tate and fo remained 1. Petty point. 
in him, by force of that Statute onely: 3Fo2. il that were not ſo, the appꝛopꝛi⸗ 
atton had been Digolbed ipſo facto, by the diſlolution of that Abbe, and ſo had not 
come to the ; ing noꝛ the Abbeſle of Barking from the dking, ne; from ber againe 
to the Ming. 

The fecond. Pont, Mbetber unity of parfonage appropriate, and Land, 2. Petty point: 
habwing been ina fmall Abbey time out ot mind (as in this cafe it was) and fo 
comming to the Ring hy the Statute of 75 H. 8. only, Doth work a dilcdarge of 
payment of tpthes. 
And Zam of opinton that it will not. herein wee wil {peake of dit⸗ 
charges of Tythes in generall, within that Waw of 27 Henr. 8. which ſtand 
cleare with that Law, and which not. 

The thira point: vühether the claufe of bifcharge of payment ot Tetbes, con- 3. Petty point. 
ie in the Statute 31 H. S. can be extended to the [mall Abbpes and their 
Wands which came to the King by the Sfafute of 27 H. 8. onlpe o· not. 

And J am ot opinton that it cannot be extended to them. 5 

The fourth polnt, as this cafe is pleaded, that is to fap, repeating onig the 4. Petty point. 
tlauſe of the Statute 21 H. 8. that gives the diſcharge of papment ol Tythes, 
without menttoning either their pzeamble oz anp of the other claufes that retferre 
and reſkraine that Statate, to thole Abbpes that came to the Ring alter the 
fourth of February, 27 Hen. 8. which excludes this Abbey. So that now this Clauſe 
map ſeeme as generall to the Court in meaning; as it is in letter, fo that tt map 
compꝛehend as well thofe Abbyes that came bp the Statute of 27 Hen. 8. and N 
ſo before the fourth ot February, &c. a8 well as after, whether now the Court 
fall judge upon bat Clauſe of the! Statate of 31 Hen, 8. onely withont taking 
knowledge of! the ber parts of the fain Statute, which gives the Clauſe another 
sabia on. them by it felfe alone it ſhould abe. 

And J am of opinion, that th the Court fall: take notice af the inbole Statute 
(thoasy part be omitted 5 0 and judge actoꝛdingip. And that therefeze 
tk it had not t come by Parking, and o within the Statute of 3 1 Her. 8. the Court 
tould not relteve | it by this Clauſe, as generall to all Abbyes, by the advantage 
ok the generality of the Clauſe, (as it is delivered in pleading) fo this point is 
1 as though it had not appeared to come to the King by Barking, Seilicet 

31 H. 8. bat ‘onelp bp 27 Hen. 8. becauſe as the Clanfe is generally, it ſeemes 
10 rene fit both alike, as well fhofe that come by the 27 ag 31 Her. 8. though 
in tenth and ape ‘he Contberation ot the e Statale ol 3 H. 8. it an 
not ſo. ding 
Ham to tbe ürck point, oꝛ quettton of the fir great point. 1 7 8 Ses 
At ts true, the Appꝛopꝛiattons at are not regularly grantaple over, neither can . aE 
4 longer thea the bodies, wbereunto they were Hirſt appꝛopztate: dhe pit per 
WW hereo! fhe realons are, Becauſe it cartes not onelp the Glebe, and Pytbes, queſlion ther- 
(uhteh they might grant atvap ) but it Doth allo give them the Spiritual! Fun- of. 
tion, and doth make them Parſons of the Church, and doth fapplp In 1 
and Induction, Wutch being the higheſt parts of trust, connot be eſkrange and 
therefore the Juckrament of Appropriation rans in fHele words, That they and 
their tuttelozs (not thatr afignes) fall be Parſons, 02 by Periphraſis s hold the 
d Church improper ate. Now pet by Parliament en map be ante 
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Wut theqnettion is, whether the act ok 27. gabe them unto the Bing in Stat. 
of approprtations. Againſt which it is objected, that the Statute bath not 
the 020 of appꝛopꝛiation; which in a thing of fo fingalar nature, and fo fxt 
to one tertaine body, in point of care and fundton: thall not bee taken Within 
the meaning of the Law, without fome perfect and proper word to carrie 


f, 

Secondly, it ts objected in opinion in the Withop of Canterburies Cafe, Co, lib. 

2. fo. 47, that all Ampꝛopʒiations had been difolved upon 31 H. S. il the Clauſe of 
dilchargs in that Statute, had not been. To this an anſwer bath been endeavored, 
that the Statute gives to the King their Tythes and their Land which carrie 
their Glebes, which is the whole Parlonage fap they; But J allow not this an- 
wer. Foz thefe {0208 may be well taken foz Common lands; and Tythes, fog 
portions of Cythes divided from the paſtoꝛall charge: Foz it call ne ver be un 
derſkood that the appꝛopꝛiation ſhonld be diſſolbed and the Church, made pꝛe⸗ 
ſentattve, and pet bp the lame Statute, both Glebes and Tyttes chould bee 
taken from the Church, and given to the King. Foz this were as much as 
is ſatd of Julian the Apottata, that he did occidere, non Presbyteros, ſed Pres- 
byterium. 

Wut J hold, that appꝛoppiations are well given fo the Ring; and that by A 
woꝛd proper enough. Foz, the Statute gives (Inter alia) the Churches. Chap- 
pels, Advowſons, and Patronages, of (uch Monaſteries which mut be ander: 
food their Churches, as they were in them either appropriate where they were 
fo, oz their Advowſons where they were not: other wile it were a meere Cantolo⸗ 
giſme, Fitzh. N. Br. 3 2 G. Ecclefia & Rectoria, are Synonyma, and the woꝛds of 
approprtating, are that they may hold Ecclefiam & Rectoriam in proprios uſus, as 
Grendons Cafe is. Againe, this Statute gives all thoſe Ponaſtertes whereol 
the poſleſtion did not exceed two hundzed pounds per Annum, fo whatſoe ver 
made fo that Bearelp Revenue was meant to be given to the king. And it was 
notoz tous, that a great part of of their Wearely Profits, did conſiſt in Appꝛopzt- 
at ions, fo2 it was eaſte ko; them fo get . and as ealie fo get hem 
appꝛopziate. f 

Allo it was the cleave purpoſeoł the Statute fo athe the Ming all that toe Ab⸗ 
byes had, aud therefore the fabing doth exclude the Founders, Patrons, Donow, 
éc. But ff the appꝛopz iat ions ſhould bee diſſolved, the giver Mould be reſtoze 
fo bis Patronage, and Pridles Cafe, Co. lib. 11. 13, Capes, that appzopatattons 
in reputation patted both by the Statutes of 27 and 31 H. 8. 4 

Allo note, that the Statute 3 1 Her. 8. rerites the ſurrender before 7 
divers Abbpes, & inter alia, fo all their Churches, Chappels, Advowſons, 
tronages, (and names, not appropztations there) but in the purbielo gives 2 
pꝛopziattons by name, in majorem Cautelam, as being granted 110 
meaning, though it is true that ſuch Gꝛants oꝛ ſurrenders without the 
would not have carried approprtattons, C hereloze by the word, Churches, — 
appꝛopztations were conceived fo be granted; and fo fetled by the Statute: and i 
fherefore the pleading is, Virtute furfum redditionis pred. ac vigote Stat. dc. 
Fo2 the Statute gives not in intent, but doth be onely, faving this — 
Cale, which J note, becanfe it is a ſingular Cafe. 

And upon this J obler be further, that al the appꝛopꝛiations of Abbpes tat were 
lurrendꝛed between twenty leben, & thirty one Hen. 8. were Ipſo facto digelbe 
with the dillolutton of the cozpozatton, and were pꝛeſentable and might have n. 
Incumbents. But as ſoone as the Statute of 31 H. S. came, the appropri 
wers reſtoꝛed, and given to the King, and the Incumbents outed. rt 
And touching the opinton before mentioned, à wonder from tobente it 3 ' 
Foz ince the body of the Statute of 31 H. 8. gives ee by name, 
what needs the other Clauſe fox that pur pole o and if a by Clanfe can doe ff. 
sere petty twbp thould not the maine body ? So that conceipt is vaine. 
betete Moto to the lecond point, o2 question, of the firct great point. Tbis ttatnte 
point. bath no Clauſe for dilcharge of payment of Tythes, as that of thirty 1 75 * 
en. 8. 


William Wright Verl 
Gerrard & Hilderſham. 5 


Hen. 8. hath, neither any thing to give colour to it, otber then the Clauſe, that the 
Ring (all bave the Lands ac. in as large and ample manner, as the Abbots 
held the ſame. 8 N Wi dig 
Hob there are fide wayes oꝛ meanes whereby Abbey Wands are holden dite 
charged ol Tpthes, that is to fap, Compoſition, Bull o2 Canon, Ozder, Pꝛe⸗ 
ſcript ion of diſcbarge, and unity of poſleſlion of Parſonage and Wand time ont 
of minde together without patment of Tythes. Pk theſe five the foure firſt 
Difcharges, the Abbots themſelves bad, o2 might have them, but the fifth was 
no diſcharge in the hands of the Abbyes, but it made a diſcharge of payment of 
Tythes fo the n ing, and thole that clatme under him by the fabonrable conſtruai⸗ 
on ot that clauſe of 31 Hen. 8. fo2 fo much as that clauſe extends to, which opint⸗ 
on was long controverted, being confeſled ofall hands, that it was no full and 
perfect diſcharge in Law: lo then it follows, that thefe lands can recetbe no good 
bp this unity, unleſle then be within the Reltete or that Clauſe of 31 tobereot 
we ſhall ſpeake hereatter. 155 ee ete 
Nom of the other foure, The fick three, that is Compoſit ion, Bull, og Canon; 
and Dyber were granted and afftred unto the body of the Monatferte, and were 
granted unto them as pecfonall pꝛiviledges, in reſpec of their tpirttuall abtlities 
oz Functons, and their Capacity of Tythes, and diſcharge of Tythes for that 
caule; And therefore thefe had all vaniched and expired with the diſlolution of 
the bodg, ik they had not been pꝛeſer ved to the ing and bis Patentees by that 
Clante But dilcgarge of Tptbes ol the Lands of ꝙonaſterles by pꝛeſcription 
ts of anagber nature, for having been always (as pꝛeſcriptton pzeſumes) in 
ſpirtkuall bands, the Lat jadgeth that it was never charged with Cythe: as 
the pleadings is that the lands were immunes a folutione decimarum negative 
non privative, ſeilicet, uncharged not diſcharged, as tt they had been once charge⸗ 
able: The reaſon Whereof was, that being ſpirituall perfons, they were able fo 
miniſter fo themſelbes {ptritaall rights, and therefore performing Officium, they 
might retaine Beneficium: And this non. charge ſtanding upon pꝛeſcription was 
inherent to the Wand, not as a thing given, but as a non ens, Lands that never 
peelbed ythe and and of the little Monaſter ies fo free of Cythes, the u ing bp 
the Stat. 27 Hen, 8. and his Patentees were to hold tree not by reafon of any 
poivlledge, which did need to bee preferbed by any Statute, but ever bp the 
grant of the I and by any kinde ol Conveyance, = „ 
And therefore though J fato, that diſcharge of Bull oz Compofitton was to 


dye with the Corporation, pet tf tt were once runne out time out of minde, tt 
was then to be pleaded and uſed as a Non⸗- charge, by pꝛeſcription, which was 
a Title ok diſcharge bp the Cempoꝛall Lato, and ik it were impugned, tt was to 
bee dꝛawne by Prohibition to a tryall at the Common Law, and thts without 
the helpe of anp Statute. And therefore in the Bichop of Wincheſters Cate, 
it was reſolved that the Biſhop holding lands of bis Withoprtck, diſcharged of 
Tythes by pꝛeſcription, his Farmer being alapman, tall bave a Pꝛohtbit ion 
for bis diſcharge; and fo thall the Biſbop have himſelfe, though he be a ſpirltu⸗ 
all perfor. And yet Biſhopꝛicks and their Lands are in point of dilcharge of 
Tythes at the Common X a, ont ok all Statutes: So then, the Concluſton 
ts, that of the fibe wayes of diſcharge ol Tythes, three; that is to fap, Drver, 
Compoſttton, Bull oz Canon, are pꝛeſerved and kept altve by fhe Clanfe ok dit: 
charge, in the Statute of 31 Hen. 8. and a fourth, tobich ts Unity, ts created 
‘bp that Branch, and the filth which is Prelcription, tanvs bythe Common 
Lam, andbath no need nop ule of any Statute, 
Rob fo the third queſtton, of the firſk great point, the Lands of the fmall 
Abbyes comming to the ie 

4 February 27 Hen. 8. cannot be atded by the diſcharge or Tythes, in the Stat. 
of 31 H. 9. Son firſk all, the mall Abbyes (hall be fato to the Ring the firſt day 
of the Parliament, ſcilicit 4 Feb. accoꝛding to the rule of 33 Hen, 8. becauſe Ads 


mg. 


take effect the fir dap of the Parltament. , . 
Then take the whole Statute of 3% Hen. 8. and pon Mall finde that the 
: b Ponaſterles 


Bing by the Statute, made at the Parltament, holden 


9 


The third pe= 
ty queftion of 
the firſt great 
point. 
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Fourth petty 
queftion of the 
firft greatpoint, 


dale Plow. 84. and Lozd Crom 


The ſecond 
great point. 


iid William Wright Verl. 
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Monaſter ies therein mentioned, are divided, botb in the preamble, pur views, 
and other branches, into thole that come to the Bing fince (that is alter) 4 Feb. 
27 H. 8. (as it were de induftria to exclude the little Monaſlertes gtven by that 
Statute and thoſe that chould come to the Bing after the Statute of 3 1 HS. 
And fo hee proceeds in that Clauſe that puts them in the Sur vey of the Court 
of Sugmentations, and in the other Claules alwapes uſes the ſald late Abbyes 
Which reſtraines them; And even in this clauſe of diſcharge though there is in 
the body ang Ponaſter tes, indefinite, pet tbe Pꝛeamble ok that claufe recites, 
where diverſe of the fatd Abbpes enjop their lands diſcharged ol payment af 
Tythes: Be it therefore ac. that the thing at. Wall hold diſcharged of Tythes 
as the ſald late Abbots ac. did, fo the Pꝛeamble is platnelp reſtrained to the 
Abbyes in that lain and the purbicto (be it therefoze) depends upon the realon 
of the Pꝛeamble and the fafo Abbots, in the concluſton reduteth it to this, that 
the Wand ofany Ponaſtertes Mall bee bolden dilcharged as the ſald Abbots 
(ſcilicet mentioned in this Law) beld them ; and this cafe is in effect judged in 
the Bichop of Canterburies caſe, Where it is judged, that Lands of Chanterte 
tomming to the Crotone by the Statute of: E. 6. are not within the tel tele 
of this clauſe fo2 three reafons, 


Fleck, that a byanch of 4 Statute, Mall not be taken larger then the 


b 

not be judged in bim by another. if 1 
Thirdlp, that the kozme of pleading was never lo, the King was 

tote ok both Ads: all which fits this cafe. And pet moze (as hath been 


5 ) th 
lands of 27H. 8. are bp expꝛeſſe tearms excluded, out ol the Statute tp 31 


Which is not fo in Canterburies cafe, and ſo 10 Eliz. Dyer zar, fog the point of 
Woaſes. . a 3 
Now fo the fourth quettion of the fir great point; It this had been a par- 
ticular Statute, whereok the Court conld take no other knowledge but as it 
Was pleaded, this clauſe mutt babe been taken generally fo2 all Pond ern lands, 
becauſe there was nothing in the plea, that reſtratnes the generality of the words 
and the defendant might at his cbopce either plead, that tbere wes no fuch Aa 
of Parliament, 03 elſe might chew the farther addittons and that in another 
fedrme: as tfa man ſhould pleade a deviſe to him and his betres and the dedife 
indeed is fo in woꝛds, but then goes on, and addes that ik be⸗ dye without iccue, 
it (all remaine over the Aoverfary may either traverſe the deviſe nenerally, 
02 bew the Additton, but being a generall Waw, the Court map take know: 


ledge of tbe whole. But then though it be a general Watw, if it be mif⸗reckted 


the Court chall take knowledge, of 1 7 lt is reſolved in Partridge, and Crokers 


els cafe: Coke, lib, 4: fol. 13. But 
note in the firſt of thoſe caſes, the Statute, was pleaded made at a Parliament, 
when there was no ſuch Parliament; and in the other the ſubſtance of the fat. 
was mif-recited, ſo both appeared to be Court falſe. But in this cafe there is 
nothing pleaded kalle, but onelp there is an omtfion of ſome part of the Statnte, 
that map give an other ſenſe to thts clanfe. ne | 


Mow then thts being agenerall Lab, there was no need ko plead ff, 02 anp 
part of if, no moze then when pou plead a {eoftment to ules to fap that virtuce 
cujus & vigore Statuti, de uſibus, &c. though the uſe of pleading be fo, for when 
pou ha be laid do wn the caſe, the Court in generall Statutes, makes application 
of the Law without pour belpe. So then, ſince he hath in this cafe rectted ſome 
part⸗ ol the Law which be needed not bave done, and that truly, von Mall not 
require at bis hands to repeat either the whole Waw, preamble and all, oz elſe 
af his perill fo cull out all parts. that are matertall to give conſtruclon to that 
part that be pleads ; for that is the office of the Court, and not of the party. 

Pop to the lecond great point ok the caſe, the Judges muſt be verp conſide⸗ 
rate, not to extend the diſcharge of Tythes, by way of unity, beyond the bounds 
Apbereof it bath gotten poſſeſtion; fo2 diverſe reaſone. 


Fir, 


ODP. 5 N 
Secondly, that Chantertes being in the Bing by one Ad of Parliament hall 


e 


— 2 
U 
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Fick, It is no friend to Religton, for, it takes awap the nourichment and 
reward of learning, and indnſkry ol Church-men. b 5 d 

Secondly, It is againſt common right, and the common I aw of ENGLAND, 
fo2 according to them it is no diſcharge. 1 2 

Thirdly, It is an accroachment, even beyond the uſurped Authozity of the 
Sea of Rome, by which it was no diſcharge. . te oe 

Fourthly, It was tach a Beares U belpe, as it was an age before it would be 
bꝛought in ang ſbape, and pet when all was done, it was cath into a forme. of 
pleading tobich deparks from the Rules of all Art of reatoning; Foz, it is pleaded 
kbus los example. be Peltor of Hatfield, &c. time ont of mind, was ſetſed of 
the Parſonage and Land, ſimul & femel & ratione inde, held the land diſchar⸗ 
Ged, ic. And pet you map not deny the Argument, which mak be; That untty by 
Pꝛeſcription dilchargeth though it be conteſſed to he fale, And t€ you ſuppoſe the 
Major and turne it into a Sy llogiſme, ou are not allowed to deny it as to demurte 
in Law upon it, pet whereſoe ver ſuch an unity is with a cleare Non payment of 
Tythes, time ont of minde , in a bodp ſpirituall capable of a Mons tharge, it migbt 
babe been laid as an abfolute diſcharge upon better reaſon directly, then to lay it 
upon the unity; Foꝛ, the pꝛeſumption of a perfect diſcharge, in that cafe was not 
doubtlull, fox in Pridles cafe, Co. lib. I. fol. 14. it is truly ſaidʒ That an unity and 
a perfect diſcharge by pꝛeſcription map ſtand together. e 

Hob then it is agreed that where the unity is ſuch as is alloted fog diſcharge; 
it is not fo alloted foz it ſelfe, and of its owne ſtrength, but in contemplation 
ofa true diſcharge, which in ſuch eonkuſtons of poſſeltlons and pꝛiviledges of all 
natures map well bee concelved, though it cannot bee ſbewed. Pow that pre 
famption fatles in this cafe. Foz, where there are fonre tapes as bath been latd 


to diſcharge Abbey Hands of Eythes: Chat is to fap, Oꝛder, Compoſitton, Bal 


63 Canon, and prefcetption; All theſe map be pꝛeſumed to matntaine the dil 
charge by unity where the fame body of the Abbey continued ſeiſed, both of the 


Parfonage, and the Wand, (rom beyond memoz y, kill the Statute of 31 H. gs ~° " * 


Fos, then that Statute, and the clanfe of discharge thereof, did attach upon it 
with full advantage. But in this cale which is a novelty three of theſe pꝛeſump⸗ 


tions faple with the Patorp of Hatfield, as hath been lald, that ts Ozder, com> ⸗ 


pofitton;and Bull, oz Canon. gid sR CRS is 
Nod te it be fato that tt the Abbey of Hatfield were diſcharged by prefcriptig 

that that remaines. J anſwer, that te it bee fo taken, it makes erpzelly again 
the platntite, lo that dileharge is ſukictenk of it lelfe, according ko the conrſe 
ok common Wa w, and bath no need of the helpe or aun Statute, as bath been fato, 
and tberefoze cannot bee admitted, in underſtanding to maintaine an unity; 
which bath no kozte but by the Statute of 31. Foz, Fiction is never admitted 
where truth may wozke, as where Ceſtuy que uſe, and hisl F eoffee jopne in a 
Feofkfemenk, it Wall bee the Feotkement of the Feofkee. So where in Pridics 
cafe it bath been laid, that an effecuall unity matt bave foure qualities , 
that is fo fap, it muſt bee perpetua, æqualis, legitima, & libera; Nou muſt adde 
unto it a fift, that is, i muſt continue in the fame body: oꝛ elfe the pꝛeſumpt ion ot 
true dilcharge ceafing loleth bis kozce. And Jam ok opinton,that ie in this cafe 
the Plaintile Gould lap the dilcharge bp pꝛeſeription, tbat the Defendant might 
abotd ik bp wewing that the Abbep was diſcharged by Dyder, Compoſition, oz 
Bull, within the time of memezy, 02 at the leat it wers a great ebidence to; 


e 
5 * t 
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1 Kubber Verl. 
Bene Lee. 


Kibbet Verſ. Lee. 
et 17 Jac. Rot. 1880, 


: Homas Kibbet bzeught an Ejectione oat againſt George Me ti aera 
11 Tex in Huntington, of the demiſe of Thoma. Lee. Apen {fue not t guilte, 
Bromniom. the Jury found that George Lee, Father of the leffo2 and of the Defendant, did 

bp Indenture covenant fo Gand fetfer of the Lands in queſt ion, to the ule of 
Himfelte for life, and affer bis deceale to the uſe of George Lee bis fonne and 
bette ; which is now the defendant, and the betres of his body, the remainder 
to his own tight hetres. Provided nevertbeleſſe, that tt George the Fatber, 
ſould at anp time dur ing bis lite be minded upon any occaſion to make vold 6 
change the ules, that then it would be lawkall for bim being in perfect bea 
and memo2p by wziting under bis band and ſeale, and by him 
pretence of thꝛee credible wilneſles to declare that his twill 
that the latd nfes oz any of them ſbould be altered oz made v 
and from thenceforth the ſaid uſes hall be vold, and the ſald Ge 
and all other thall Gand ſe iſed to ſuch ules as bp fach welting 
And then they find that George the Father made his laſt will 
his hand and ſeale, and thereby did deviſe the fatd tenements to Tho 
leffo2, and the helres of his body. and fo2 want ol fuch iſſue, to bis fo 
in taple, the Remainder to his daughter in Fee, aud that the 
_. twas fealed and delivered in the pꝛeſenes of foure (naming th 
Judgement: ifnefles, and then George Lee the Father dyed, and Thor 
a _fonne entred and made the Weaſe, upon whom the dete 
entred and ejected him Et fi &c. And bereupon judgement 
plaintiie: by mp selle, Warburton and Winch, 
fag: She fole maine quettton being whether a Revota 
5. mpi he made 5 eh fe Ke and within 


The ſole maine 
queſtion. 


Whether an 8 6 8 . 
‘patie *- Father was in pertec peal pan 
made by the BI poetamed, excep 

aforefaid pro- aude poritic pet Tons. 


vifo, 


obferbeD, aa aie lt 1 5 bee ae 7 1 55 9 9 ſealed and 
fence of witneſles ut fupra, which though they be not all 1 10 
is a will, pet ag tt is a Revocation ‘within ‘thie prot fo, it 
Scroops tale. 0 e 
Po thongb th bee fene ft isto be ander too of Fo 
that are expʒeſſed and not imagined. 
No then here the Willis a wzlting under band an 
in tbe pꝛelence, ac. lo all the expzeſle tircumſtantes are 
Againſt which it was ſatd by my brother Hutton th 
‘ofa Deed according to vulgar fpee the 
poy 0 10 Md mercially mentioned. 
nd laſkly, that the clauſe is, That rom i encet sf 3 (| 
iy 170 wait ble d the old uſes er 9 con 
cafe of a ch is ever revocable, and ta 
this cafe, wblcb twas fo farre agreed. ary Pe oer 15 


But it was ant wered bp the Court, and fo reſolbed that thong 


matt obfer be the cirtumſtan nces, that the oluner impofeth upon bimſelt 
been latd, pet no moze thall be impoſed upon „as hath 
voux ably as agreeable to nalin pon bim but bis power wal be taken ta- 


that every man have freepotwer over bis 
Which is the reaſon that the latter Aa cannot au wic the he 


ts 


Long verſ. 
Hobart. 


is conffraed a Revocation; though accozding to the expꝛelle woꝛd and bulgar 
ſenſe it is none, Scroopes and Fitz Williams caſe. Alſo where a condition dit: 
penſed oꝛ extinct in part extinguiſhes wholly as being odfous in law, the caſe of 
Revocation is cleane contrarp; fo2 if the power extend to 100. Acres, and J 
make a Feoffement of ro. X map nevertheleſſe revoke for the reſt. So the power 
of Revocation is to be taken liberally, and the execution of it favonrablp. Pow 
then fo: the clanfes, Then and thenceforth | they are ſurpluſage and ok no force. 
Foz the power of Revocatton is perfec and compleat beloze they come to thoſe 
woꝛds in thefe words. [ That tf it be his pleaſure to revoke them he map by bis 
wziting dc. declare them vold, | and then words needleſſe ſhall not impeach a 
claufe certa ine and perfect without them. And pet farther being trulp tonſider⸗ 
ed, there is no repugnancp in them; Foz mp meaning is, that be ſball babe 
pobwer fo declare them botd accozding to pis pleaſare, that is, accozding to the 
nature of bis declaration in Law, which in cafe of a Mill is from his death, oz 
according as be Mall expzeſip appeint the time. And therefore tf in this caſe 


George Lee the Father had made a fimple writing of declaration, and not in 


the manner ofa deed, to any certain perſon, that his uſes ſhall be void, and had 
ſigned, ſealed, and deltvered it in the prefence of three credible witneſſes, and 
had either in the body of the Deed, oz verbally declared that it Mould take effec 
upon an hundzed pound patd, oz at his death, and not before: That this Revo- 
catton ſhonld be good, and pot tall not take effect from the making, but from 
the time appointed, within theſe woꝛds: Then and from thenceforth, | where⸗ 
ob it kollows that the former eſtates being revoked, the will is good foz the 
Whole, wozking as a will, which maintatnes the judgemen t. But ik the Land 
had been bolden by Entghts ſer vice, and the deviſe to a ſtranger, it could have 
carrꝑed but two parts as a MM ill, and by force of the Deed of Covenants, it could 
carrp nothing to a ſtranger, and tf the Land had been fo bolven and deviſed to 
the ſonne as it is bere, it can carry but two parts as a Mill, and J doubt it 
tould not have carryed all as a declaration of new uſes upon the power of the 
Covenant, toꝛ ſince this deviſe (it it Mould wozk fo) cannot take effect during 
the life of the debiloꝛ: and Covenanker, ii amounts to no moze, tven as it a man 

Would covenant that after his death bis beire would and ſetled to the ufc of 
f bis ponnget fon which J hold to be vod. e 5 


U 
2 f 8 ne 
„„ eee Neel. Ffobart. 
B. R. Tr. 27 Eliz. Rot. 850. ‘a 8 
Homas Windſmore Weſſee of Edward Long Plaintite, and Nicholas Hobart 
defendant in Ejectione firme foz land in Pofſholt, in Com. Wilts, iſſue nat 
guilty, it was found by a ſpectall verdict that William Wozd Sturton was ſetſed 
in kee, and that 24. Mali, 28 Hen. 8. per quoddam ſcriptum ſuum indentatum, fi- 
gillo ſuo ſigillatum, dimiſi cuidam Thoma Hobart tenementa pred. habend. 
eidem Thomæ & præfato Nicolao Hobart, ac quibuſdam Johanni Hobart 
& Henrico Hobart filiis predi&. Thoma, pro termino vitæ eorum & alterius eorum 
ſucceſſiyè, diut ius viventium. William #020 Strurton granted the Reverſton fo 


4 


~ Ejections 


Thomas Long and bis heires, who Debifen the reverſion to Edward Long fhe 


ILetfo? in talle, and dyed. Thomas Hobart and Henry Hobart-Dped, and Nicholas 
and John farhited, and the Hello; entered, and made the LLeale to the ptatnttte, 
and efendantentten, „„ i 
And in this Cale, judgement was gibenfor the Plaintife alter long debate. 
e confideration, whereof the reafons were, firſt, that none could 
fake bp the Deed immedtately, vut Thomas Hobart becauſe he ins onlg party 
to the Deed and the ret not named but bp fhe Habend. then they cannot take 
but bp the way of Rem. which cannot be joynt, becauſe of the woꝛds ſucceſſiwe dec. 
And in facceion they cannot take, fo> the uncertainty who thall begin and who 
Wall folloty, which in the cafe,20 El, Dyer ts aſcertatned by the Clauſe Succeſſi- 
Ve ſicut nominantur in Chart a, b 


Sf Greenwood 


Judgement: 


ek 


Greenwood 
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| Verl. Tyler. 
Error. Greenwood Verſ. Tyler. 


1 Attorney or 

the party makes 

livery differing 

from the deed. 
2 


. perforce del parol (fucceffive)limit al eux in le habend.deuant le eſtate pur le af 3 


Tr. 16 Jac. B. R. Rot. 1089. 


Ob this Terme Mich. 18 Jacobi, by a Mrit ok Erro ont of the ikings 
a Wench, came this Caule befoze us, Robert Greenwood bzongb an Eje- 
ction Firmæ àgainſt John Tyler, of Hands in Box in the fatd County, and upon 
{fue not gutlty, a ſpectall verdia was found, Que Anthonie Long & Alice ſa 
femme fuero nt ſeiſi in fee, in droit Alice del dits tenements in que & c, & fic ſeiſit. 


20 Aug. anno 2. B, 6. un Indenture fuit feit enter le dit Anthony Long, & Alice 


ſa femme del un part & un John Fiſher del anter part per que les dits Anthony 
Long & Alice fa femme demiſe & leaſe al Farme per Indenture al dit John 


Fifher & Anne ſa femme & Johanne lour file les dits tenements in le Count men- 


tioned. Habend. les dits tenements al John Fifher & Anne fa feme & Johan 
four file & eorum diut ius viven. ſucceſſive a feſto S. Michaelis Archangeli, don- 
que prochein enſuant le date del dit Indenture uſque le fine & terme de four vies 
naturall rendant proinde annuatim durant. vitis ſuis ut prædict. eſt le yearely rent 
de 13*.4*. ovefque un harriot de lour beſt animal poſt eorum deceſſum five exitum 
Anglice going out eujuflibet: eorum: ove Covenant de part John Fiſher & fa 
teme & Johanne lour file de payer touts free Rents & autres Charges and 
Duties iſſuant hors de ceſte terte durant lour vies ut profertur apres le feaſt de 8. 
Michaell avant dit, & dit Anthony Long & Alice fa femme delivered fetfin in 
perfor al dit Johanne Anne fa femme & Johanne lour file ſolonque le forme 
& effect del dit Indenture. Anthony Long, moruſt & apres Alice fa dit femme 
receive le Rent del dit John Fiſher, & puis ceo les dits John Fifher & Anne ſa 
femme moruft & Johanne lour file enter; apres que le dit Alice puis fa Accep: 
‘tance del dit rent enfeoffa Henry Longin fee fouth que le Defendant clatme, 
Et la dit Johanne la file que eft unc, in vie priſt. a Baron un Anthony Tyler Seils 
leſſant al dit Robert Greenwood prout in the count del Ejectione Firma per 
que le dit Robert Greenwood fuit poſſeſſe tanque fuit Eject per le dit John 
Tyler fur que fuit adjudge in banck le Roy pur le dit Robert Greenwood le Plain- 
tife in le Ejctione Frmz & fur ceo de Defendant John Tyler port bre. de error. 
En banck le Roy fur grand debate de le cauſe fuerunt ceux points refolves 
com fuit report a nous. a Py ia 
1 Que le livery & feifin fair per Anthony Long & fafemme in perfon puis le 
Feaſt de S, Michael ſecundum formam Chartæ fuit bon Auterment uſt efte fi le 


livery de feifin ult eẽ fait per Attorney folonque le Cafe de Buckler 8 Harvey 


2. Reports fo. 55. Ou devant le Feaſt. 8 ans 
2 Que Anne la femme de John Fifher & Johanne lour file ne puifſojt pren- 
der joynt eſtate ove: John Fiſher per le dit Indenture de Leafe, eo que le dit Anne 
& Johanne ne fuer. parties al dit Indenture ſolonque le cafe de Winfmore & 
Hobart donque cited. W 


. 
3 Et que Johan Fiſher ne prendra afcun greinder eſtate que pur ſa vie demeſne, 


& nient per les vies de luy mefme, Anne fa femme & Johanne lour file, eo que ils 
deux fuer, intend de prender eſtate al eux meſmes & pur cco lour nofmes ou vies 
ne ferr. limitation ou increafe del eſtate del John Fifher contra al intention del 
fait. pai 2 ö * a 
4 Et tamen que le fait in les premiſes & in Je habend. ne ſerra autermet 
quoad le dit Anne & Johanne mes que le fait al eux donera eſtates en Rer 


Ane 


vies en ceo mention. Iſſuit qu le ſueceſſive la va a diſtinguiſh lour feveralleftates 
6 poſſeſſion, Fun puis lauter, ſucceſſive, folonque le Cafe 20 Eliz 
o. 361. 70195 11 od 0 ro“ 

Et en ceo de varier del le ſucceſſive in Winſmore & Hobarts Caſe eo que la 
lendenture fuit fait inter William Lozd Sturton de Pun part & Tho, Hobart del 
auter part, & pur ceo le d it William 3030 Sturton lefla al dit Tho. Hobard 

5 habend. 
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habend. al dit Tho. Hobbard, & Nicholas & John & Henry Hobbard, pro 
termino vite eorum & alterius eorum ſucceſſive diutius viventis. 

Pur que la le ſucceſſive apres les joynt vies limit ne extend a lour perfons, 
mes le limitation (de ſucceſſive diutius viven) apres joynt eſtates pur vics limit 
ore mre, que leftate continue ſi longe come aſcun de eux vive & nemy pur de- 
vider les eltates. mes in le principal cas icy le limitation eft habend, al eux 3. 
noſmant eux & eorum diutius vi ven. fucceffive que extend al Jour perfons pur 
terme de lour vies: Iſſint le fucceffive eſteant devant Je limitation de aſcun eſtate 
iffuic eft placed pur divider l’eftace, 

Ideo in le Cafe de Winſmore ceo ne fait lour eftates ſeverall quia neft limit 
al ceo, mes autrement ferra en ceſt Cafe en variance potius que ceo ferra al eux 
un void limitation ſolonque opinion de Juſtice Sanders in Coltherſts Caſe, Com, 
fo. 29. ele hres 1985 3. fo. 25 & 0 fo. 59. & 39. All. plac. 20. on le 


f Le ul 5 1 of this Taſe upon the Writ of Erroꝛ, we were all of opinton, 
pat there was ne matertall difference between Winfmores Cafe and this, fo 
that the judgements could not tand both together. And therefore we adviled the 
We to compound ble the platntite, in the Writot Erro. 


r Wilan Elvis nici again the Archbithop of 5 Nute tnped. 
Martin Taylor and Thomas Bifhop, es 
Beh at Be 17 Jac. Rot. 877. ta} 


Z „ 8 


. 


i. 
cae William sae byings a Quare Imped. fo prefent fo the Cburch ok Bad- Mot ing ham. 
worth, and declares, that Sir Gervas Elvis Bnigbt, was fetfed of the Hane? 
of Sanby, | to tobich tbe laid Adpowſon is appendant in Fee, and held the fame of 
the Bing and lo ſeiſed did prefent one George Turpin bis Clerke, who was ad- 
mitted and inſkttuted, ec. And the lato Sir Gervas fo fetfen was attatnted of 
Feloup and executed. ab tozce twbercof the Tifng was ſeiſed of the ſatd ano; 
ad quod &c. In Fee, in rigbt of bis Crotone, and ſo felted did grant the 
Pano; and! Addowlon thereunto belong ing fo fhe Plaint ite and his heires, 
adeo plene & integre, &c. bp berfue whereok be entred, and was fetfed theres 
ol in Fee, and fo being feifen, tbe Church became vold by the deathol Turpin, 
whereby it belonged to the Plainkife fo prefent, and the Defendants did diftarbe 
him to the Dammage of five hundzed pound. AGio non; conkeſleth the ſeiſin The plea of 
of Str Gervas Elvis, and the prefentatton of Turpin, and the Attainder and We Arcbbihop. 
Execution as the Plaintife wath fet forth in bis Detlaratton: But fur kher 
faith, that bp Bertue of the fain Attainder, the Bing was fetfed of the Mano 
ad quod, &c. In Fee, in right of bis Croton, and fo fetfed, the Church became 
void by the death of Turpin, Whereby the Ring to the Church being vold did 
pꝛeſent to the ſaid Archbichop the ſald Thomas Biſhop, whom he caufed to be 
‘admitted, inſtituted, and tndy ted, as it was latofnll for him to doe: Without 
tbat, that the King did grant o the ſaid William Elvis the Advowſon, prone, 
&c, TAherenpon tye Plaintite demners in Law generally. 
That be is Parſon Imparfonce of the Church aforefatd, bp the pieſentstton The plea of 
off je Bing, and ſapes, quod Actio non, becaufe be layes that Gervas Elvis was Bithop the In- 
ed of the fatd Apbowwfon as of the Advotwlon in groſſe, and confefleth the cumbent, 
Attainder, and that a after the death of ‘Turpin, the hing did pꝛeſent the laid 
Bifhop, who was a iltted, inckituted, and induced, ec. and was Warfon im- 
perfonee at the time oł tbe parchafing ofthe Mrit, tc. Without that that the 
Advoblon alozeſatd did belong, and as pet both belong to the fata Spano of 
D. prout, &c. 
Mhereunte the Platnttfereplpes that Bifhop. is not Par ſon Wipe 
of the pzelenkatton ol the . prout, &c. Ideo N va &e. a 
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upon Biſhop demurres in Law. That one John Sidenham Gentleman, was 
fetfed of the lad Manoꝛ ad quod, &c. In Fee, and ſo ſeiſed tn the 16 peare of 
Q. Eliz. bp Indenture, ac. bid grant to Richard Ridley and Eleanor bis wile, 
the fat) Advowlon for the thꝛee fir A votdances. The Church became vold bp 
the death of one Lilly, Which was the fir Aroldance, at. oy 
Co which Church, the laid Sidenham ſeiſed of the fatd Panoz, (and having no 
right to pꝛelent,) did prefent one Richard Clifton his Clerk, and the ſald Clifton 
being Rectoz of the fatd Church, the fatd Church became bold, by the depztva⸗ 
tion of the ſaid Clifton, which abotdance was the ſecond avoidance, 14. 
And the fatd Str Gervas Elvis father of the Platntife, being ſeiſed ok the 
Mano2 in Fee, and having ne right to prefent to the faid Church, being void, 
did prefent to the lad Church being botd the fato George Turpin, Qui, Sc. And 


that be the laid Turpin being Reto; of the fato Church, and that the laid Ridley 


and his wife being polleſſed of the fatd Advowſon, the fad Ridley Opeth, ano 
Eleanor ſurvives, and was ſolelp poſſeſſed of the Advowlon, and fire makes 
Martin Taylor her Gpecuto, and dpeth, whereby be was polleſfed, and fo the 
Church became vold by the death of Turpin, which was the third A voidance gc. 
whereby the Defendant Tay lor did prelent the fatd Biſhop his Clerk, as it was 
latyfull fo bim to doe, and demands judgement Si Actio Scc. Upon Which 
the Plainttke demurres in lat generally. e f N 
The fick point is, Ca ether this Plea of the Archbichop to connterplead the 
title of the Plaintife to the patronage, be good oz no. e 
And J hold tt is not good: Wherein tet us ronſider Hote it toon at the 
Common Kaw, and what alterat ion is made, as to this Wate, by the Statute. 
And firſt koz the Common law it was plaine, That neither Dzdinarp as 
MDM dinarp, neither before Collation noz after, no; Incumbent, eitber of | 
Collation, no; of the pꝛeſentatton of anp other, could plead fo the title of the 
patronage, whereok the reaſon was pregnant,hecanfe neither of them had tutere: 


in the patronage, and therkoze could not dilpute that, with which they had no⸗ 


, falfifie at the Common Wa. ; 


thing to doe, which is the reaſon that bis collation by Haple (o; before f e 
Waple incurred, though it bea wong) doth not diſplace the Patronage bn 
Shall be taid to be done in the right of the very Patron, being nothing but intettn⸗ 
tion and induction which are bis officeas Ozdinarp as well upon prefentation, 
as without, though be doth them out of feafon. eee 
And though this feemed, and was indeed extremely miſchie vous, pet the 
aw would not let in a thing ſo abfurd and againſt the Law of Nature, and 
Reafon, as fo admit two fo diſpute the Intereſt of a third. 3 
This mifchiete notwithſtanding, bad a kinde of Remedy in fome Cafes; 
For, ik the Quare Impedit were bꝛongbt against the Bichop, and the Inco m- 
bent, 02 the Incumbent alone leaving out the Patron, the Incumbent mige 
have pleaded in abatement, that hee was Warfon imperſonee of the prefentatior 
of ſuch an one, who was alive and not named and then the wzit thonld abate 0 
that though be could not plead himſelke to the Patronage, pet bee needed not to 
anſwer withont the Patron, which could plead to the right of his ‘Patronage, 
and fo defend bis Clerk. 4 Nein 


Wut pet there were tivo Cates ot miltblete lll, the Erk, when the Patron 


was joyned, tf he would collave oz plead a falfe and faint Plea, and gibe way 


to the Plaintike, the Incumbent was without remedp, wbereok the Common 
Wuw fooke little regard, both fo2 the reafon before ſpokemok, and becanfe cum. 
ming in be him, be was {abject to his plea, as Weller fo, peates, and could 


2 


8 5 

And fecondly, though it were regularly true that the patron was to be nd. 
med, ſo that there was a meanes ko defend the Witle, pet when the Incumbent 
came in bp the King oꝛ Pope, they tonld not bee named, and pet though the 


~ mifebtefe fo the Incumbent was inevitable, pet the common Hato wonld not 


byeake ber rules to receive the Ancumbent fo plead the Witle of the patronage no 
not in that Cafe. et 
$ 
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Whts being fo in the Caſe of the Incambent, who had the whole interes of 
the Church veer in him and that by the prelentation of bts Patron, bp whole 
title his was to tand oz fall, that he could not pleade 90 Patrons title. wach 
leſſe was the Ozdinarp to do it, fo; three veafons, 

He had nothing to doe with the patronage, neither in interest noz dependancy 
‘as the Incumbent bath. 

Me bath no medling with the Church oz the kruits of it, as the Ineumbent 
bath. And te the Oꝛdinary having collated by lapſe could not pleade the title of 
the patronage to maintaine it (as by the Statute aubeate?) much lede could be 
doe it before the lapſe incurred. 

The Waw bath provided 03 bim ( ik be fill containe bimlelfe within the 
bounds of an Ozdinarg) ſufficient meanes to fave himlelke from making bim⸗ 
felfea diſturber, and bath pleas to expꝛeſſe and deduce the fame, which the In⸗ 
cumbent bath not. Jos, tithe Incumbent hath accepted the MBenefice of bis 

pꝛeſentation, that | hath no right oꝛ will not defend it, he muſt needs be a diſkurber, 
and pet was not allowed to pleade the Title at the Common Waw. And there⸗ 
fore the Ozdinarp cannot pleade in abatement, that the Patron is not named 
as the Incumbent may, foꝛ bis Oftice and Aas are not jopned, noz depend upon 
the Patrons, as the Incumbents doe. 

Pow F hold it not impertinent in this place, and upon this occafion, to ſhew, 
how the common Law bath pꝛobided fo} the fafetp of the Oꝛdtnary again 
dickurbance, if he will not erceed bis Dice, noz matntaine parts, but carry 
bimſelfe indifferently amongſk them that pꝛetend to the Patronage of the Church 
as. hee ougbt toi doe, being in a ſozt a judge among them, 

| Fee, Wbere it hath been fald, That bee ought to receive the Clerk of bim 
that comes fir, J hold the Law contrary, 0 0 he map take tompetent time 
to examine the fafftctencp and fltnoſle of a Cle So may he give conventent 

0 time to evfous: intereſted to take knowledge of the avoldante even tn Cale of 
eee: ind where notice | is to be taken, and not atten, to pꝛeſent their Clerks 


Bat perhaps tebe dos reteibe the Clerke ot him ‘that comes fir, he map quit 
bin elke of diſturbance, becaule be doth nothing but as aan in Wa, but 
let him looke to bis confctence, ik it be not done bona file. 
; at it kwo oz moze pꝛelent, lo that the title is become iitigtons, then cannot be 
fatel recetve the Clerk of any of bis owne head, except the Title be certaine, but 
bath his way of fafetp bp Jure Patronatus, and when hee bath, uſed the Jure Patro- 
natus and that n s fob one party, pet he map kill receive ‘a contrary Clerk 
jo tan let bim but that mutt be at his owue perill, Which ts well 
rood at a double perill, What is, firlk, that the Sitle be the better. 
__ Secondlp, thatthe Patron whole Clerk bee bath received, will pleadet and 
5 that Witle, ko otberwiſe he cannot doe if, as hath been fald. 9 
peas lc though atte re in Jure Patronatus, the Ordinary may accept 
ibe contrary Elerke, pet it is a Ant? Juice and tie intent ofthe Law; Foz, 
: nee it a pꝛoviſton meerly fo the good and lakety of the Ondinarp, and he 
pe nds doubt and therefore puts the Patron to this inquirie to bis Cbarge, and 


ing to that Verdict, and that is Ihe true meaning of Greens Cafe that bath 
been cited, ae cokes that fap, that the Oꝛdinarp is to judge of the 
better Title, that is, not to pꝛejudge ol bis obne head, but ſecundum allegata & 


probata Capon werDid of k the rigbt given, and found attozding to the forme: of 
aw, ‘to give tndttta fon ‘obteb is bis Judgement, and the kdutklon bis ere. 
n. 

And though tt be krus, wat tt is but an inqueté ot Otkice, and therefore bindes 
not, J confetle it bindes not but with a diſtingion, that is, it binds not the 
Patron in his are Impedit, but is finall, even to the true Patron, that be 
cannot impute diſkur bance to the Oꝛdinarp, follotwing that terdic, and therefore 
it og t to bind him to follow tt. Fer to thoſe purpoſes it is a fall verdict, . 


to fatisſte and lecture him ought to judge and receive the Clerke accoz- 
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is made by the 
Statute 25 E. 3. 
chap. . cencer- 
ning the pleads 
ing of Ordi- 
naries. 


‘Bithop collated latofallp, pet ik ebe wing pretending bimfelte Patron, Ben 


0 
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to be tryed againe, as isa flight found bp the Cozoners inqueſt to the he fortetture 
ef goods. Aud therefore J am of opinion, that tf the Patron being bis Quare 
Impedic, in that Cafe againſt the uſurper, and his Incumbent, not naming the 
Wiſhop, and proves his title, that he map alterwards babe an Acton upon the 
Cale againſt the Ozdinarp, fo2 that wilfull wꝛong, delay, and trouble, that bee 
hath put bim to, and be (hall recover colts and dammages, not in refpedt of the 
value of the Church (fo2 there is no dammage for that, bp the Common Lalo 
but by Weſtm, 2.) but for the otber relpeas J fpeake of. But il hee name the 
Ozdinary in the Quare Impedit, he tan have no other Adion of the Caſe; neither 
foall he have fuch Action upon the Cale, before be bath tryed his Title in a pꝛoper 
Acton, and agatnſt the proper parties. 

But pet in another potnt J am ok opinion, that though but one pꝛeſent, tf the 
Bichop make doubt of bis title, as in many Caſes hee map zuſtip, being a ſtran⸗ 
ger to it, he map require ſatis kactlon by Jure Patronatus fo? à notatione nominis, 
it doth not imply divers parties, as a Juris ut tum Doth, but like a Quo fure, And 
therefore take the Cale to bee, that a Parſon is deprived by the D2vinarp) oz 
reades not bis Articles. In which cafes ibe Church is vold, and pet notice mut 
be giben to the very Patron koz that time oꝛ elfe the lapſe inturres not ( which 8 
inconventent for the Church, and a pꝛe jndice to the Ozdinary) bow wall dee 
now aſſure himleife of a futkltient nofice Fog, ik be give nottce to him that 
is not Patron, ko; this very turne, bis notice is bathe, and the Patron, per- 
haps knowes not of the depz lation, 07 ik be knotues it, needs not pꝛeſent with 
ont notice giben him. 5 

J hold that in this Cale bis way ‘te fo award a Jure Parton „With folemne 
premonttions Quorum Intereſt, And then ingatep being made who is Patron, 
and gibe him ngtice, and ik be prefents not within fix Ponetbs, then the Onzdt⸗ 
nary map Collate, though that (hall not bind the berp Patron, vet it hall excule 
krom dickurbance upon the {pecial matter che wed, but tt the other ſuppoſed Pal n 
prefent, and the fire Ponthes incurre, Quære tf the true Patron be bound ſince 
there was no notice given him. And J am ok opin ton, that though without notice, 
fhe Patron ts not bound bp the Laple, pet that ts nothing fo lave theufarpal ton 
of another pꝛetended patron, who is not ſubjed o give notice, 

Thus karre of the matter and forme of pleading loz the Ordinary and Aneum⸗ 
bent at the Common Lalo. 

Nob wee will fee hob it ands at this day, and what change is made 5 the 
Statute 25 E, 3. Chap. 7. pro Clero, Stat. 3. and what is the true meaning and 
ule ok that Law, which is thus: when an Archbitbop, Bichop, oz ether Ozdinary 
path given a Wenefice of right devolute unto him by lapſe of time, and alter the 
Ming pꝛeſenteth and taketh bis fatt again the Patron, who percaſe will ſuffet r. 
that the king thall recover without acton trped, in decett ol the Dzdins 
fhe polleſoꝛ of the fatd Benelice, that in ſuch Cafes, and in all other Cates ff 
where the hings right is not tryed, the Archbichop, ob Bichap, Ozdit tp, 02 
poſleſloꝛ, Mall be received to counterplead the title taken fo2 the Bing, and to 
bave bis anf wer, and to ſhew and defend his right upon the matter, although 
that be claime nothing in the Patronage, in the Cale afozefaty. 1. 

The particular caufe of this Law, is for the relicfe onelp of the Ozdinar 
that bath collated by Wapſe, and of the Clerk that is fo collated, that they 1 5 
pleade to the title againſt the n ing which when you tonſider it was a necefarp 
Law,as againg the hing moze then againſt Common Patrons. Foz, the 15 
not being bound by lapſe of time, tf the Common patron (nffered a lapſe, 


@ Quare Impedit againſt the Oꝛdinary and Incombent, there was no meanes 


lo; them to lave tbemſelves, ſince they could not denp the kings Witle, and 


maintaine the Patrons, in whoſe default the Rapfe tooke place, but the Stat. 
gives remedies likewiſe in like cafes by expꝛelle woꝛds, ſo that Caſes of ise nas 
ture, are rather remedied bp Letter then equity. 

And thereloze fire in the Cafe ol Lapſe a common perlon might by pa, 
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have turned out a lawfal Collatee, in one onely Cale, and that was this: A Com: 
mon perſon no true Patron pꝛeſents within fir Poneths, and the true Patron 
bimfelfe precents not in time, whereupon the Oꝛzdinarp collates by Wapfe, 
againſt whom the pꝛetender bzings a Quare Impedit becauſe his Clerk was re- 
kuſed, wherein be muſk needs pꝛe valle tf his title be good. And tt mote be faken 
foꝛ good, becauſe neither Oꝛdinary noꝛ Incumbent could denz it, fo2, De non 
apparentibus & de non exiſtentibus eadem eft ratio. 

This is one ok the like Cafes meant in the Statute. Fos, in all okher Cales 
the K aple ts an equall title againſt all common perfons, 

Wut the commonelt like Caſe, and that which extends farthett, is the pur view 
Foz everp Incumbent, that is called a poſſeſloꝛ, afwell by pꝛeſentment as by col- 
latton, is allowed by the words of the Law, to Counterplead the Rings Title, 
and to ſhew and defend his own right upon the patter spats, he clalme i 
Bos . tn Se Cafe afozelatd. . 


1 


iy . cen ee eee Parlon reer ona of the 
Prelentation of I. S. and at bimfclie bp the title of I. D. under whom he 
claimes not, though that we fnfftctent to deſtroy the Plaintiſes title by con- 
ſelling and avolding oz the like, neither can he counterplead the Platntifes title, 
mutt alſo make a sees to bimlelke by the word and meaning of this Law, 
which 3 fpeake not to binde the Incumbent by the Patrons plea,tobeteot 3 will 
fpeake bereatter, when J come to the Incumbents plea. — 
But touching the Drdtnartes plea ea upon this Statute, J . hold plainly that te 
can no ot er wile plead, then he could: at the Common aw, but onely where be 
bath Co ate actually bp Laple. Foz, though the Intumbent ok prefentation 
fo admitted to plead by the meaning of this Law under the Wozd, (Witzke 

afe becante tt 5 Cake is like a pet the K ꝛdinarfes Cale befoze actual 
att : 5 bath got en no interest for bimfelfe,no3 


3 


ee incrttuted onely at the 
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that ite rel, at out fo 15 indifket ent 40 lt 
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afe of the att er bp ai mits | bim Ten- 
ithe Quai mp e oy cent Aucumbent b fa dickurber on 
1 5 ncumbenty dlrealp, but fo2 the Jakronage 03 
the 


nd ther 


cee e Writ of rigbt of Advowſon the 1 8 
is never named, neitbe ther t the, Peg recover i a bis pat, 4 Galt he 
be Apes 


bellen in this vifcourte, becante J tee the inbe {tances oi 
het s fo incumbꝛed bp wilkull uſurpations, and diſturbances of pꝛetended 


un Ndta bes, and Clerks, and the multipitcitp and perplerttp s 
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Pleas of the Defendants, be they never fo manp, tobereof tf any one palle againſt 


bim be is barred; and the inter tainty and variety of the learning upon it, that 
it is almoſt impoſtible ik a true Patron bee put to his Acton, but bee will be 


ed. : 
ee firck, Jadviſe a Plaintife in Quare Impedit to name no moze 
Defendants then needs mut, and fo ik the Church be once full of prefentation, 
fo that there is no danger of the Laple, it is in vaine to name the Ozdinarp, 
and fo to arme him with a Plea, who can now doe no moze hurt oz good, bat 
onely to be anftuerable fo the Dammages, Which the Patron and Incumbenk 
(which two muſt needs be named) will be ſutktctent to anfwer. 

But it the Church be not full, but ſtand onelp upon diſturbance, then pou mut 
name the Oꝛdinary, oz elſe be will collate (hanging the ſuit) by Wapſe, where⸗ 
as it pou name him he mug either diſclatme, and then vou may have zudgement 
againſt bim, oz elle he mut plead, and allow bimfelfe a difturber, and then bee 
tan have no lapſe. But ik he diſclaime, and the Plaintiſe will! not take bis 
judgement but matntatne him a diſturber and that be found againſt the Plain⸗ 
tife, J hold (as J have beretofoze holden) that tbe Bichops collatee banging 
the fate wall not be removed, for be can babe no judgement nor Writ non 
obſtante reclamatione Epifcopi, becanfe as againſt him he is barred. 

Next in this Cale J adviſe him to name no moze diſturbers, then are likely 
fo have reasonable titles: Foz, every diſturber will make a feberall Title, 
and traberſe oꝛ conkeſſe and abotd the platnttfes title, whether ee himſelfe babe 
good title oꝛ not; fo it were better not ko name them: Foz, they can but pes 
ſent and get their Clerks in hanging the fulte, which will be removed bp the 
Writ to the Biſhop, ik their title be not good; but {ach as have reafonable titles - 
are fit to be named, that their titles map be difculled direaly at the mile of the 
parties, and not left to an atter game the titleto be tryed between the Ancumbent 
that comes in hanging the Mrit, and the Clerk that is admitted upon the d 
fo the Wiſhop. Foz J hold it cleare, that the Bichop cannot refule to admit the 
Clerk of the party, that recovers and returns a Plenarty upon anothers pꝛelen 
tation and right, Foꝛ that is the way to conkound all: Foz, it that return be 
falfe, it cannot be traverſed, foꝛ there is neither party noꝛ dax in Court ko coun⸗ 
ter plead. And it you fap, the Mrit is onely non obſtante reclematione of the 
parties, anv this is a ſtranger; J anfiver, that it is cleare, that the Clerk that 
came in, hanging the faite bp the pꝛeſentation of them that have no 10 an 
be remobed. And hall the Oꝛdinary (that is not recetved to plead fo the kitle 
ol Pafronage, hang ing the lutte wherein he is made made a Defendant) make 
pimfelfe judge of Titles after judgement (whereunto be is a ranger) fo make 
it kruitleſſe? Bi igh a 5 wey 

It pon fap, chat be that bath recobered map remove the Clerk bp Scir. fa 
A anttver, that, that prevents not the abuſe ofan Ozdinary, it the return be fe 
wbich it may be, becanfe either there is no plenarty, oz net upon better t 
returnes, whereunto there is no anſwer. e 

And agatne, tt ts un juſt to put one to a double ſuite, where the fatisfping ot 
the Writ, is but Executio juris, que non habet injuriam, to gibe him poſleſſie 
according to bts right. But ik his adverfartes right be the better, it hurts 


nok, but enables this Clerk to try bis rigbt, which without this admitta nce, e 


2. Point. 


Concerning 
the pleadings 
of Incumbents, 


could not. As in the cafe of Coppibolders, admittance wozkes. 6 


ob F will ſpeake next to the Plea of Bithop the Clerk, and make that 
fecond point, becauſe it ath much affinity with the fir& polnt, that bath 
handled, and the reaſons of it. 0 bein yf 
WMherein firk J agree, that the plea of the Incumbent is good. Fan bee 
Hath plervedhimielfe Par ſon tmperfonee: and fo made himlelfe poſlectoz ac» 


cording fo the Statute, and bath alſo latd of hole prefentation as he matt, that 


t map appeare fo the court that be defends bis own title and bis Patrons, 


wherenpon his olone depends according to the Statute, How thongh be he not 
in truth in, of the Pꝛeſentatton of the Ring as he pꝛetends, but of the pꝛeſentati 
on 
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4 — Aan ed as 18 fo) pet it doth not appeare, which of: thole 
p be, noꝛ the plea of the one doth not eſtopt 2 
3 aly 5 U op the other, fo that both are to 
4 a touching the replication of the plaintife, J hold it intozmall, foz two 
Fir, where be tapes, he is not Parfon imperfonce of the pꝛelentation of 
the i ing, he chould have induced it with alledgiug of wbole prefentatton be was 
in, with an abſque hoc, o elſe it map be that he is not Parſon at all, and then he 
thonld have pleaded fo, and not a Megative pregnant, as this is, as again a 
Fine, partes Finis nihil, &c. but ſuch another. ee ‘tees 
Secondlp, bis conclufion Mould have been jndgement ik be. Mall be received 
fo this Plea. But becauſe both theſe are but forme; the generall demurrer, takes 
no hold of them. 335 7 
Po tobere it was fatd that the Replication Mould have been, that be was not 
Parſon imperſonee generally, oꝛ modo & forma; becaufe he is a poſleſſoz within 
the W aw, ot whoſe pꝛeſentation ſoever: J hold the Replication as it is, verꝑ good: 
Fie, ik a man make bis title moze {pectall then hee needs, in manp cafes his 
Adverſary ſhall take advantage of it; Foz the ato tall conceive that be is beſt 
appzifed of his obone title. ; 
But in this cafe the Parſon cannot plead that bo is Marlon generally, but he 
matt theto neceflarilp of whoſe pꝛeſentation, as all the Bookes and Pꝛeſidents 
are. And pet that is not koꝛme, but therfore mater tall becauſe by the Stat. he mut 
not only be polleffo2, but he mutt (as bath been ſaid) as well Mew and defend 
vis obon kitle, that is bis Patrons thereupon his own depends, as counterplead 
his ad verſaries. N s 5 
Pow then he mak as well make it appeare to the Court that the title hee de⸗ 
fends is bis Patrons as that he is poſſeſſoꝛʒ foꝛ be cannot fap that he is Parſon of 
the prefentation of Tay ler, and make à title to the M ing as Patron, fo it is mas 
ter tall to fet forth fo the Court of whole prefentation he is in, and by confequence 
it is traverſable. . 15 1 N is 
In a Quare Imped.pou lap the prefentation of the laſt Incumbent and you name 
bim pet it is al one fo the matter whether it were he 07 another, fo it were the fame 
the Patron thatſpꝛeſented pet pou Mall traverte the pꝛeſentation of the fame man. 
Now to the Plea of Tayler, which J make the third point, Mherein the cafe 
is thus. Aman had a grant of three avotdances of an Advowſon appendaut 
made by bim that was felled in Fee of the Manor, and Advowſon. Whe Cburch 
volds and the Gꝛantoꝛ uſurpes, and then it volds the fecond time, and then an 
other uſurpes that was like wile ſeiſed of the Manos, and forfeits it to the bings 
who makes a grant ot the Panoz, and Advowſon in his verbis, &c. to the plaintife. 
De uberiori gratia &c. dedit & conceſſit eidem Wil. Elvis Mil. Manerium pred. 
cum pertinentiis ac advocationem Eccleſiæ ptæd. eidem Maner. ſpecta. & pertinen, 
per nomina Manerii de Sanby alias Samby, in Comitatu Nott. Ac advocationem 
Ecclefiz de Babworth eidem Maner. ſpectan. & pertinen. adco plenè, integtè & 
in tam amplis modo & forma prout predict. Gervaſius ea habuit tenuit & gaviſus 
fuit in tam amplis modo & form. prout Manetium illud cum pertin. ad quod, &c: 
ac predict. advocatio Ecclefie, predict. ad manus ipfins domini Regis nunc de- 
venerunt, ſeu devenire debuerunt ratione attincturæ prad. Gervaſii aut in manibus 
ipſius Domini Regis tempore confectionis earundé literarũ patientiũ exiſtebãt, &c. 
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And then the church avoins the thicd time and the Grecatoz of the Oranke of 


fhe thꝛee A voldances prefents, and bis Clerk ts received, whereupon the plain⸗ 
fife bꝛings a Quare Impedit. 5 5 ö 
Thts point yeelds two queſt ions. , | 

Fir, whether notwithſkanding the Uſurpation the grantee map neberthelede 

prefent again upon everp a voldance, as tf there had been no afarpation. 
Tbe ſecond, Whether the hings grant (as it ts) doth pale the Avvotwfon fo2 
the lat turn koz elſe tf that avoldance were gained from the grantee, and fo come 
to the Ring bp the fozkelture and not granted 90 3 the thing, then pn 

l 8 dun 
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ought fo be given for the Ming. But mp opinion is for the plainttic in bot’. 

As to the fir ot thele, it muſt be confeficd that an ulnrpation at the common 
Waw, did ipſo facto, gaine the polleſlion, not only of the pzeſent avotdance, 
but ol the whole ate of the Advowſon againſt all the wozld: which is the 
reafon that the laſt prefentation is alwapes to be anſwered in a Quare Imped. 
and the Law is the ſame kill in all caſes where the Statute of Weltm, the 
fecond beth not made alterat ion. And in this cafe it the Gfarpation had been 
made by any other, but by him that was ſeiſed ol the immediate rever ion in Are, 
no man would babe doubted: but that it had would babe gained the pollelllon ol she 

whole A dvowſon, which could not have been continued but by a loztt of right 
wpich the grantee of the thꝛee abetvances could not have by reafon of the feeble- 
nelle of bis effate,noz the Reverſioner in Fee ſimple could not have bad it dur ing 
thofe thzee Avoldances; but akter be might bave bis writ ol right o Quare 


Imped. it he wers witbin anp of the cafes, of W. 2. which in this cafe te not 


becanfe the rever ſion is removed and ts not now in that Perſon that was 

it at the time of thenfarpatton, and fo being but a rigbt could not be granted. bi 
All that is objected is (his, that when be in ths Reverſion ulurps . 

leſſes fo2 peares he cannot gafne the whole inheritance of the a bp 

wong, and the new inheritance bp wꝛong, he cannot gain ont ofa leate ees 


only. ‘So foran tmpetlibility in L aw it would tozke but to galn that one 


abotdance, and leave the eſtate as tt was before in the Weſſee, even as it was 
in the cate of the Ming when an ulurpatton is made upon him, which ts the onlp 
cafe in Law of that nature. 
Chis is a conteit, and it is but a conteikl. Foz ot poſleſſoꝛy thing: 
ſion map be made as well as adie tn. And therefore ti a man mene g 115 
peares of Land, and a ſtranger put out the Weſſee, be doth allo d 
the reverfion, But it the lelloꝛ put him ont, there is no didetfin. c. 
pet the Weſlee bath lott bts eſtate and bath but a right to tt, and 
be will oz no; Foz though it be true, that when tion are in pofleffion 
ſion is judged in him that hath right. tos, he onlp poſleſſeth, dun bet 
in polleſlion foo, and take awap the Trees, Coꝛzne, oz the like; pet, wher 
true owner is clearely put out and removed, then hes bath no longer effate 
poſleſſton, but right oniy, and bath no electon to be in polleſtion, oz not in potter 
ſton as that tafe ſtands, and therefore clearelp be cannot now grant bis SGerme 
And tf the lelloz bring an action of debt for bis Rent one at Michaelmaſſe, the 
Welles hall plead that he did enter upon bim, and put bim out, and be continn 
bis polleſllon at the Terme; Foz, be cannot babe Rent ont of that W and that 
be himſelke poſleſteth. And ir the lelloz after ſuch expulſton dyeth, the Land 
wall deſcend in poletion to the Petre and the Executoz tail not claime that 
that was a leaſe, fox a terme never bearesa qu 97 e eſtate. But it is true that there 
are certain cafes, wherein a potletiton cannot be gained. sn 17 f 
Firſt, for prtbilenge ol perſons; 3Fo2, the k ing cannot be dilletled, 
Inkruders are but Treſpafſſers to bim, and ik be will be may charge t 
4 account, as Batlickes, pet he map, if be will, boing & in2it e 
owſon. : 
Another cafe is, in reſpect of the nature ot the thing toberenpon the tong i 
tommtitted. Foz, tk a man receive my Rent clatming it as bis own when 
nok, and fo feed upon my Common without Right, be bath neither diſſelſod me 
ol the one noz of the other; but tf J would being an Aule, and ſo admit my ſel 
dilletled, and he make title, and fo we are both agreed that the poſleſſton is 
bed, then it is fo by fiction of La ¢ confent of parties that was not fo in natate. 
A man cannot by wꝛong full ſeiſin of a villaine in groſſe gaine either eftate in 
Rn volſeſſton of his perſon, other wiſs then as of a freeman bp kalle un. 
pʒiſonmen 


But an Advowſon is one of the things wherenpon uur pat ion wozkes moze 


dlolently then upon anp other polleſtlon coxpopall ; And therefore, where upon 
DEM. of Lands, pou habe poſſoſſoꝛy actions fo; remedp;tn the cafe of * 
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ff an ufarpation be compleate, with a plenartp of fix moneths, ron are dziben 
to pour watt of right. 

And where it is objected, That the cafe is as good, as ik the grant of the thꝛee 
a votdances had been to thace ſeverall perſons, in which cafe it is concetved that 
the nſurpat ion upon one had not bound the reſt. 6 

It is anſwered, that the caſe is not altogether like, vecauſe when al the avoldan⸗ 
tes are granted to one, he map by his aches pꝛejudice gimſelk rather then another. 

But another and more pꝛegnant answer ts, that which bath been given, that 
one Uſurpation puts all out of poſleſtion. 

So then the concluſton is, That Elvis by his ufarpatton having got all that was 
granted out, and having bis owne Reverſion in Fee fimple in himſelke, and 
forfeiting it to the hing, the whole Advowlon is in the Bing in Fee fimple. 

Now followes the ſecond queſtton of the thied great point, N hether this, be⸗ 
ing the third avoidance, paſt to the plaintile by the kings grant. 
Mherein Hr it muſt be conkeſled, that though the whole avboinfor, were 
at the firſt Appendant, pet the three abotdances were by the grant made in 
groffe; 993 <p 8 
Next, ik this third avoldance were in the King in groſle, Jam ok opinion 
that it Doth not paſſe from the king foz two reaſons. 

F rif, that the kings grant is erpꝛeſip of the Advowſon as appendant, and 
therefoze tf it be in groſle, the Eing is deteived; Foꝛ in the cafe ol Appendancy 
it palleth but as a part in effect of the Manor, therefore tk the Ming grant the 

Mano; as largely as Elvis had it, it would paſſe without fpectall namng. But ik 


Obj: 


Anfwer T. 


Außen 2. 


The fecond 
queftion of the 
third great 
point. 


it bee in groffe it is as ſeverall grants offeberall tbings, which differs both in 


letter, and fheffed, and in meaning. N 

Secondlp, (which makes it moze cleare) tf the King bad this avoldante in 
groſſe and the Reverſion in Fee Appendant, as it alwapes was, then the Kings 
grant wozks upon the Reverfion Appendant without touching the groſſe, and 
amounts to no moze but a grant ot fo much of the Advowſon as ts appendant, 
like fo a grant of the Panoz, of D. in D. But now, 3 hold that the ing bad 
lof two eſkates in this Advotofon,but one onelp conjopned, and conſolidate of 
be tightfall revertion, in which the poſleſſozy eſtate is dzowned and erfinc. 
her becauſe there is neither right left, noz meanes of a recovery in the 
itee, fo that it is in effect as much as ik the grantee had lurrendzed oz granted 


And note that two Kee⸗fümples that may and in feverall perſons dickinc 
when they meet in one perfon cannot do fo, but the greater and abfolute Fee 
Doth lwallow ap the bafe and limited fee. So it is adjudged in Hufly’s caſe, 
Hillar, 40 Eliz. in the common Pleas ctted in the cale of Alton Goods, Co. 
lib, t. fol, 49. which was, that Charles Duke of Suck was ſeiled of the Advow- 
Weldorne in the County of Lincolde in tayle the reverſion fo the u tag in 
d the Duke by deed inrolled gists the Aovotwien in Fee Sy 192 

t 2 5 
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eberp wap fo be Tenant by the curteſte, and then be dyed 29 pec 
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Bing, and then the Statute, 34 H. 8. cap. 21. vot Confirmation in Patents was 
made, and then the King granked the Advowſon in Fee fo another, and it was ad⸗ 
fudged a good grant; Foz the k ing had not two diſtinck Fees, hut one only made 
of two con joyned and conſolidate together; And fo is Aullias cafe, 1 & 2 Ph. 
& Ma. cited in Walſinghams cafe, fol. 560. which was thus. Sir Thomas Wyat 
being Denant in Taple, the reverſion in the Crown, madea Weaſe to Auftin, 
rendzing a Rent and dped. Sir Thomas Wyac the ſonne accepted the Rent 
and was attainted of Trealon and put to death, leaving Arthur Wyac 
his ſonne. And it was adjudged that Auſtins Leale was bold. Foz though 
it were made good bp the acceptance of the Rent, pet by the attainder the efate 
faple was barred, and extinc, as tf Wyat the perſon attainted had Oped without 
{fne, and lo the Land came to the Ring in point of Reberter, and then the 
fading of Leaſes would not pꝛeſerve a Weaſe that was in Law eh e 
determined. Cabtch had been otherwiſe tf a reverſton in Fee bad bee f 
other, and not in the Croton; J hold the Lao the fame, tf Lenant in tale an 
the reverſion in bimfelfe be attainted of Ereaſon. 

In the argument of this cafe the Judges fpake publikelp, and af ea abe 
whole Court agreed una voce upon the firſt and ſecond great point. 

My Helke, Warburton and Winch, did alſo agree uc ſupra. But in tl 1 
Hutton atffered ; and fo judgement was given fo2 the platnttte, 1 ~ 5 N 


Dame Sara Darcy, Clement Cooke Eſqueir, Plainti 
Verſ. Robert Leigh & alios defendants. f 


T5. cafe was that Sir Robert Langley, night, being lelled 
Wands tn Lancaſhire had iſſue others daughiers whereof one was 
tharine, and he fo ſeiled, tonveyed certatne L ands to the ule of the {aid Kz 
in kaple, the Remainder to his own heires, and dyed; Katharine was fi 
to one Leigh, and in Went 13 Eliz. Leigh and bts Vi tie fuffered a co 
very of thefe ands at Lancafhite, to the uſe of Leigh, and his 
betres of Leigh, and in that rocoverp, Leigh and bis tte 1 75 
and after dyed without illue, (but had had iſſae bp ber Husband 


conbeped the Wand to this defendant Leigh, being( as ft is faid / his b 
againſt whom the heires at the common Law bzought a wzit of Er 
ing koz erroꝛ that Katharine was within age, at the time of the 
tobereupon tue. being taken, it was found fo2 the platnttfe in the W 
Anno 43, Eliz. the defendant being pzeſent, tobtch failed by diſcontin 
And in another like tryall in another TUrit of erroz, thirteenth. p 
Ming which pated likewiſe againſt the defendants by default, and ti 
by the death of lome of the parties. And noto ſeventeenth Jac, 7 a 
bꝛought by theſe plaintifes being heires fo Langley against the d 
Jury being charged again upon the fatd tue of Ponage, and the  vivence at- 
ven at large on both fides, the plaintifes became nonfaited and biougbt a new 
Writ of error, and allg erhibited this Bill into the Starre ⸗Cham age 
one Chatterton, Whitehead, Teatloe, and Booth, charging them with p 
in their depoſitions in the ald frpall as. inttneties fo2 Leigh, and saath 
for ſuboznation ot᷑ the perjarp. - ; 
Perjury againſt Whitehead was aigued tbat be depoſed direaiy 
tharine was of full age at the time of recovery. Agalnſt Chatterton that 
poſed himlelle to be 70. peares ot age And again Tetlow, and Booch 
thep affirmed his age ſo. And agatuſk Booth an other potnt, that he pe at 
this tryall, that he had not been formerly depofed in thecafe. = 
This cafe was beard theee Dapes namely upon the merits, that is, be 
theſe deponents oz anp of them were per jured oz no. Foz it was agreed by 
Court the Bill being lapd fo, though there had been proofeot undue preparation 
N 0 witneſles (which is punichable thongh their teſtimony were true) pet 10 
could 
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vag 100 10 bꝛo ught to fentence upon this Will. f \ 
ouching the per jury was produced fo2 the parties ok the : 
Okice alter the death of Hir Robert Langley Whieh was aie td 
Eliz. whereby it was found (the Jurp being Elgutres, and Gentlemen of good 
qualttp ) that Katharine af the time of the taking of tat Inquifition was of the 
age of eight peares and a halle, and two Poneths and ſeven dapes, and na moꝛe 
in theſe erpꝛelle toarmes. So then thee muff be boꝛne the thieteenth of May 7 E.6. 
who dyed in June after, and thenthee could not be 19. at che timeok the Retoverp. 

There were alſo other prostes of depolittons pro & cont. for the platntttes 
and Defendant. W RS 

Thereupon the caufe being kꝛougbt to ſentenre, it was holden unfit for the 
Court, and tberefoze lett abfolutelp to the tryali at the Common Law, Without 


delcending at all tinto the merits of the tauſe, to avold pꝛe jnditating the krpsli, 


and without fo much as reſerving the per jury to the Court, ic the tepallat aw 


Mould patie for fhe nonage: 
The reafons whereof were as follow. : 5 
It was laid there were canfes that oziginallp and in their oon nature are 
criminali, and proper fo2 this Court, as IR tots, forgeries, imbꝛaring of Juries, 
pꝛeparing of wilneſſes and the like which are aul faults punichable here, bee 
the Titie good oz bad. Theſe are fit for the Court Whenſoever they come in; 
But there are cauſes alſo examinable in this Court which depend upon aquedt= 
on originally, and dirediy ctvill, and ſo are kaults, and not faalts as that cibtil 

que ſk ion oz title is in truth on the one part, oz the other. 

As fo example in this cafe, the perjurg ot Whitehead mærely depends upon 
“the kitle, and that depends upon the Age ol Kacharine, fo that properly, pꝛimt- 


i? 


And fo all bis witneges Handing upzigbt hee map conbince the trath of peryurp. 


__ Secondly, that the poeltion of the L and bad gone all the wplle according 


; * 4 3 . 3 ; ; ait * ty 
Typirdly, that the trpalls and ele, we been pro Sacontra, nd the Ob. 
pofittons af c itnelles both tonpes, and the quelrton depending tipon tompat tlon 
of ages, and other circumſkances and tnferentes of much fubtittp and inter tainty; 


which were proved, and diſpꝛoded by perſons, ſome as poung oz pounger, few f 


02 none as old, oz elder then Katharine of whole age they (pake. ‘Whereas 
J obler ved the wildome of the Common Waw did allow none to be a Dary man 
in an ætate probanda, that was not 42. peares, foz betrped things 21. peares 
pat, and is not to bea Juroz be zT. pestes, | 
Waſtly there was a writ of erroz then depending, wberein the title was to 
be tryed in his proper Court and courſe, which tf was no realon to pꝛejudge by 
the ſentence of this Court, the rather becante if appeared to the Court to bee a 
quetttont fit to be fitted by beating and bie wing ofthe witnelkes, and weigving 
their credit and certainty of their teftimonp, and confronting of them as {here 
could be canfe, and applying apt and ſodaine quetttorts by an intelltgent e 
05 


ay See 
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Replevin, 


Steed ver. © Clerk verſ. Nope verl2 Poland vert o 5 
Hartley. Wood Buckle. Maſon. 8 


fo; which they tould not be prepared, All which advantages are wanting in 
depoſitions in paper. 

And this Court bath two liberties wich they ule to very good purpofeg, 

Che firk, where Juries muſt ol neceſlity give a verdic, they map W ler 
ſentence woith a Non liquet. 

The otber, they map fend the canfeto another Court, to which it mode pr0- 
perly belongs, and either abfolutelp ee it hence 77 here thee did Flere 
the crime after the civil part is ended. ia 


Steed Verſ. Hartley. e 
Tr. 18 Jac. Rot. 3%. 


Teed brongbt a Replevin verſ. Hartley £02 taking bis. Cattl 
SE the place called Steeds-houfe. Whe Wefendant makes connſance as 
Balliffe of Walter Haukeſworth, in loco, & c. And layes that the falo boufe is 
holden bf the laid Walter as of his Panoꝛ of Ballenden, by rent at. And that 
foo the rent be did dittraine: She Platntite doth plead in bateesthat the lace ts 
out of the Fee of the laid Walter, whereupon tine toa: nd lo 

vefendant, And Haris mo ved in Arrest of jndgement t 7 
de vicineto de B. onely where it ſhould have been alſo de vicin 
Wut the Court gave judgement for the Piaintite. Foz in an! 
Court hall never N Tbat the e far rset then t 
poco a ee s 3 


chene Vel. Won. 


ee bꝛougbt an adlon o Cale againd iat a 
was feffed ofa Wetluage in Fairfield, and pꝛeſcribes to hab 
Paſture in ſeven Acres of Land there, abe 
faid Meſluage, over the ſald feven Acres to 

dant had plowed up the ſald ſeven ‘Acces, w ; 

bis way: Whe Defendant pleads not ; 

fife. And Jones moped that the vine 

been alfo from B. becauſe be could not be g 

And it the icke bad been upon the pꝛeſcriptton for tb 

been from both. But vet the Court gabe jndgeme 

appearing and dived is ae er aren 

the leben deres! Vy) 


| I. 17 Jac. tor 86 


re esi & wb Aalon enen, 

mile for Rent. A Me 4 
Phe defendant pleaded that dentd 

on bim, but did not lay, that bee e bim oz bold iſſue was 

taken Non intravit and found: for fhe. delendant and ment was given fo 

bim; Foz though the 5 in eee tnfattictent, pet the verdi toa: 


totpe as 4 ‘ 0 e e * * 
1255 „ n° site + ae 
aoe Map Pe (i: 


8 25 . Hil. T7 Jac. Rot. 1938. 1 5 7 * pry . 
sO land bouabé Aton of the Cale againtt Maſon, fo bele ino: pow , 3 5 
bim with Felonp, for taking of money out of the „ Stac 

— verdic lo the plaintite for the bindende woꝛ ds, que rens ni hil cap 

per billam, 75 * 

2225 


Powell Very Nevill Verf Sberſe Very Sen Ver2 327 
Winde. Yarwood. Vinderbill. 5 Lawes. 


Powel Verſ. Wind. Cafe, 


5 7 N 
Owel an Attoznep bꝛongbt an ackton ok the cafe againt Wind for theſe ese eee 
words, J have matter enough againg him, for P. Hartley bath found foz⸗ fe: Box. 
gerp and can prove ff againt him. Vpon (Wue not guilty, and found oz the 
platuttic he could have no judgement. f 


John Nevill Verſ. Yarwood. 


Information 

Tr. 18 Jac. n 

Ohn Nevill exhibited an inkozmatton againſt Yarwood, fo3 uſing the trade of 
Ja Baker againſt the Statute of 5. The vefendant by Henden Serjeant, plea- 
ded that this ulage ok the trade was in facha County, and that bp the Statote 
31 Elz. it ought to be ſued and tryed in the fame County at the Quarter-Seſſton 
0 and not in anx toile ont or the Counte. And the opin ton of the Court 

0. : i 1 


Sherley Verſ. Hnder bill Q. Imped. 
P. 18 Jac. Rot. 2057. ö 


8 Sherley Baronet bꝛougbta Quare Imped.agatnſt Underhil fo prefent 
to the U icarage of the Church ol Pether Etington in Com, War. the frpall 
was had by Niſi prius. foʒ the plaint ite, xjudgement given by the Jul iess of Aiife 
in theſe wozds. Ideo conceſſum eft quod præd. Georgius recuperet verſ. præfat. 
def. prefentationem ſuam ad Eccleſiam præd. & quod habeat breve Epiſcopo ad 
admittendum clericum ſuum ad Eccleſiam pech The defendant brought a 1 
Writ of Erroz reciting quia in Recordo &c, inter Georgium Sherly mil, & Be- 
ronet, & pred. Underhill Erroz, it. Whereupon the Record and pꝛoteedings 
were fent into the Kings Wench, and a Wittitar entred upon the Roll here, and 
error aligned in the Uings Bench. And now Harris and Henden moved that 
the Recozd was not removed becanfe the watt of error was ikntght as well as 
Baronet; fo not the fame perfor which the Court did agree. vad 0 
Chen they moved that the Recozd of the judgement, might be amended ac- 
cording to the wit, quod recuperet præſentationem ad vicarium Ecclefiz præ- 
did. Kc, which was alfo granted and amended, acrozdingly. Thongh ſtt ie 
pp „that the judgement was not given bp this Court, but bp the Jucktces 
0 e : ad 


Upon this cafe was ſhewed five Pzelidents, one M. 33. & 34 Eliz, in B. le 
: Roy. between Thomas Wyld plainttfe, and John Wheeler defendant, and the 
zudgement was quod recuperct verf. prafat, Thomam Wheeler, and it was 
amended in the rebequer Chamber after a wztt of Erroz. And theltke Hillar. 
42 Eliz, between Stephany and John Morgan Wolfe, andthe judgement iwas 
quod recuperet verf, prefat, Morgan, and it was amended in another Cerme. 


1 3 Scot verſ. aue. o.. 


Cot brought an Acton ok debt againck Lawes Clerk upon the Stakute ot 

21 H. 8. the Mrit was præcipe Willielmo Lawes quod reddat nobis & Johan- 

ni Scot qui tam pro nobis, quam pro ſeipſo fequitur 1 tol. quas nobis & præfato 
ohanni debet &. and declares fe; taking to farme Co. Acres of Land, and 
keine the lame fire monetys per quod Actio &c. fo2 firtp pound, and farther for 
taking to karme other Lands and bolding the fame five monthes per quod A- 
io &c, fo? fifty pound, the defendant pleads quod ipfe non debet præfato Johan- 
ni qui tam &c. pred, one hundzed and ten pound, nec aliquem inde denarium 
in forma qua &c. Mherenpon 


Flughs law 8 
Cafe. Cafe. 8 


Whereupon iſlſue, and the Jury found that the defendant did owe thirty pound, 


aͤnd foz the reff, quod non debet. Henden in arreſt of judgement fooke wo 
extepktons. f 


Prohibition. 


Ejectione, 


The Writ and 
Pannell amen- 
ded. 


EEG firme, by Badham of fhe demiſe of Benjamin 8 


Kirst, that the verdict expꝛelles not lo; which Farme, tor for which of the 
months the thirty pound was due. 5 „ 
This exception was not regarded by the Court, becanfe the demand and idiue 
was koꝛ one bundzed and ten pound in general, though it had been moze kozmall 
to have diſtinguiſhed better. g 
Che ſecond exception was, that the defendant bath not Ankwered the writ 
and declaration; Foꝛ the Plea ought fo have been as the demand is, Quod ipſe 
non debet dicto Domini Regi, & præfato Johanni qui tam, &c. which tbe Court 
regarded the rather becaule the Statute of Jeofatles excepts penall Statutes, 


1 Bdughs Caf. eae 
Si Thomas Hughs of Grayes Inne pꝛaped a Pzobhtbitfonby Henden Serjeant, 
tale, fo2 ſaping the platnttte had murthered thꝛee Cbildzen; wbereunto the 


it were not dtredlp to the ine, a Pꝛobtbition was granted e 
1 Badbams Caſ . ati 
Paf. 14 Jac. Rot. 1014. e 


Gloc. The defendant pleads not guilty and pꝛoceſſe continue 
Jurp, til a wit of diſtringas cum octo talibus twas awarded reti 
17 Jac. at which day Richard Tripets of Derfly, was returned o 
and the Jury made delault, wherenpon a diſtringas cum fex talibus, 5 
recur, menſe Pafchz, 18 Jac. And at the return Richard Tripets was named as 
well in the watt of diftringas as in the Pannell Tales, & by that name was {tvozn - 
with eleven more, and berdic given fo2 the plaintife. And upon erceptlon taken 
the Court required proofe that it was the fame perfon. And at lag tbe ander. 
Sher icke of Glouc. that made the Return but was now ont of bis D 
Spbeviffe being cholen) towards the end of Mic. Terme 18 Jac. depoſed 
that he knew not the man neither that be was one of the twelve that gab 
Dict; but pet affirmed, that there was a Rich. Tipets of Dirſley in his Fre 
book but no Tripets. And two other ſtrangers depoſed that they knew Ri 
Tipets of Diiſiy, and that there was no Tripets there, x that Tipets was theme 
ſwoꝛn ok the Jurp, which they knew becaule they ſaw bim ſwozn being about the 
Court by accident, and fome tz iting was alſo chewed probing bis name Tipets; 
toberenpon by Daver ol Court, the Mrit and Pannell was made, Lipets, and 
judgement given fo2 the platntife, fo2 dammages onlp, for the terme wäs ended. 
And the entrieof the rule is in the bill of pleas of P. Brownloe, bp Orhogaire, 
fhelecondarp, 16 Novem. 18. ies” Je 


Sas ci ee 
. i ee 


Clanvickard 


(lanvickard&, » Barker Lea x 
Verſ. Liſle. Cocker. Cafe. 


:  Clanvickard Verſ. Lifle. 

[Ra comitem Glanrickard, and Francis his wife demandants and Robert 

Utlcount Lifle in the Fozmedon before entered, judgement was pꝛonounced 
16 Noyem. 18. anda wzit of error was bought by the Earle of Leiceſter fe- 
nant, bear ing tefte 17 Novem. and then allowed and in ma jorem cautelam a Su- 
perſedeas mabe againſt executtons, and pet the demandant obtained a wzit of 
feifin bear ing teſte nono die Octobtis before bp warräant ok the judgement which 
was alter wards entred, but as of Octab. Mich. being the laſt continuance. which 
being opened to the Judges and tbey well knowing that jndgement was not 
pꝛonounted till 16 of Nov. fo that the tenant could not have a tort of erroz be- 
fore, neither ought the demandant, to have a wzit ok lein before ; fo2 bp thts 
trick anp wit of erroz, migbt be dekeated as to fabing potefiton. And there⸗ 

fore a ney Superfedeas Was awarded againſt that wit of execution quia erro- 
nice &c. f a „ a 


7 . Barker Verſ. Cocker. 
e Sabi Mich. 18 Jac. Rot. 603. 


Eter Barker UH icar of Stower Payne did libell in the ſpirltuall Courk for tythe 
Wambes againſt Robert Cocker, and lapd that there was a cuſtome there, 
that all W ambes ingendꝛed falne and bzed upon any ene Wenement oz living 
in the fame Parich, although they belonged fo ſeverall owners they have 
been café and reckoned together, as tt they were but one mans, and the tenth oz 
tythe Lambe of them fo counted together have been patd for tpthe. poe 
Mhereupon Henden pꝛaped a P2obibttton becanfe all cuſkomes against coms 
mon rightare tryable at tbe common Law. Which was granted. And the 
Court was kurther or opinion that the pretended Cultome was unreaionable- 
and againſt Law; 3Fo2 by this meanes it might fallout that fome one might 
babe but one Lambe, and that might be taken koz tptbe, and bee that bad moze: 
. eus at alt . une . 15 


ea 1 < . ae ae 510 au thy N — 5 85 4 8 2 ‘ : 
de Thomas Esfield conveped to bis eideck lonne (iubom he did n etter di 
Dinberit) the Mano p in the County of fog terme 


of bis lite the remainder to a younger fonne of his by a fecond wile in kee. Woth 
the bzetbꝛen did bargatne and fell their ſeverall eſtates fo Dir Edward Sackvile 
and the pounger bother was to have for bis remainder one thonfand five hun⸗ 
Tred pound whereot be retetved three gundzed pound in hand and koz the reſt be 
had taken adlurante, and then he and bis eldeſt brother acknowledged a nofe of a 
Fine of the Wand befoze me and then the elder brother oped. Cbereupon diverle 
motions were made foz the proceeding and fraping of the Fine, pro & contra. 
And F twas of cleare opinion that the Conuſes might proceed with bis Kine as 
againt the pounger brother onelp and take bis Writ of covenant acéordinaly. 
Foz the death of the other is no impediment , loz the cognilance ok every one ts as 
againt bimfelfe, and wall wozke foz ſo much as be can patie. And fo tt ſeverall 
bad patted but that Str Edward Sackvile was contented that the younger bꝛother 
ſhould have the L ands paying certaine Debts of the elder brothers, and upon 
other agreement, fo the Fine was taped bp content: sae 


Somerfetfbire: 
Cur. Spire 


Lambes of ſe- 
verall owners 
reckoned to- 
gether an un- 
reafonable cus 
ſtome. 


Eine. 


Motions for 
proceeding & 
ſtaying of a 
Fine, 
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Fine. 


made in the Altenation office upon a Writ of Covenant, made returna il, 


‘as of the fame Hillary terme, and fo the fine was patted, and ingroſled, a 


Missi Wilfon, nen 1 010 15 fecond belt ant 


retover colts and damages amounting in the wh 


Farmers ? vis weak 
Caſe. Stubs. 


Farmers Caſe. ys 

Pe Farmer and his wife, acknowledged a note of a fine the twente fire of 
On" 1621.befoze Comm. bp Dedimus poteſtatem, and the wile dped the 
twenty ſeventb day of the lame Poneth The twenty eight day tompoſit on was 


ferme, befo2e, and the ings ſilver was entered in the office of the Rin 


in Eaſter Terme, the betre of the wile moved againſt rl an but upon de 
the Court an that the fine mutt ſkand. 5 Fis 


Tr. 17 Jac. Rot. Pe e 

A pee both Counties of Bedford and Hertford” tame 10 the 
ferme, and fir was fivozne one of the one County, ant 
other County, and fo in oꝛder, till one of the County of Bedford 
ed and then the Court pꝛoteeded to the next of that Con 
a and foot the other glad until five 11 ach € 


Stabs. and after berdict and here at the barre an. 18 
to 


Capias utlagat. directed to the Soberiffe of Yorke 


an pada Sup 
the fata Ralph the pounger. 


the wozit of Idemptitate nominis. 


1 ae wal! 
th arte e fa 


ee oe corp 
ee alt e 


be is not tbe 1 perfor, path a 1 

And notwithſtanding theſe Pre nfs, f 
wait in the paincipall cafe, and 1 1 0 therenpon w 
that the defendant Scubs the habe bis 
ment; Fos, that the Defendant, t ah Ralph Stu 8 * 
never be accounted the younger but alwayes the elder of thi name. 
Nevertheleſſe fo) abelding of duplicity of ſuite, it was oꝛde nD ; 
Wilfon thonld appeare to the ſcir. fac. Upon the Idemptitate n f 
plead and goe to frpall, and it upon trpall be was found to bee the f. 
pi money remaining with the Sher ile to be delivered fo Wilfon, 
tra fi, & c. — 4 

* 


* 


(leak Verſ. 2 EZanfon Verl. ab N Verl. 331 
Gilbert. Norcliſſe. Palmer. 


The Court did take a great ditkerence between the caſes ol the Dutlawry, 
and the pꝛ inctpall cafe being onelp at the plaintifes futte, and not at the ings 
as in every Datlaw2p the n ing is intereſled, and ok which princtpall cafe no 
eien was oz could be ſhewed, Vide Longs E. 4. fol. 84. 


* i 
5 Cleark verf. Gilbert. Cafe: 


NOddard Cleark brought an Action upon the cafe againſt Gilbert foz ſpeak⸗ 
ing thete wozds; Thou art a thleke, and halt ſtolne twenty loade of my 
fur ze: and upon not ‘gatlty, a verdict was found fo2 the plaintife: Pob tt was 
moved by Serjeant Hitcham, that thefe toords bare no Action, becanfe the kurze 
might be landing and felled. and carryed away by the pla int tte, and ſo no felony. 
And Athoto of councell koz the plainttle urged that it chall be underſtood 
rather of kurze felled then ſtanding, and alfo the woꝛds are fo coupled, that the 
latter are not made a reaſon of the former, but either of them a diſt inc fentence 
ſtanding of it ſelfe; And ſo the wozd Thieke is lutkicient alone. And to that 
purpoſe cited (as be ſald) divers cafes all in B. R. one between Minors and 
Light ford 4 Jac. and another between Eire and Ounftram 7 Jac, and another be: 
tween Turner and Campion 13 Jac. but he relyed chiefelp upon a Recoꝛd whitch 
was chewed 2 Jac, in the Bings Bench between Kelham and Manſy, Where the 
wozds were; Thou arta Tytefe, fo2 thou hak folne my Coꝛne, and judgement 
was given fo tie plaintife. All which notwithckanding fhe Court here alter 
divers motions and debates gave judgement agatnſt the plaintife. Foz as to the 
firtt point it bath been 1215 ruled; That it is all one in Common fenfe and 
acceptance, tobetber it be (And) ton atk felne, oz (Kor) thou haf folne. 
And in the cale of Kilham the Toft denped the Law to be fo, except there were 
ſome farther words of erplanation, as Co ne in my Warne, oz the like. gg ae 
other wille in woꝛds meerelp indifferent the moze eaſle ſenſe, and furthe 
the moze bapnons Charge ſhall be taken. And therefore we hade gtven jndg⸗ 
nt betoze ſupra, be keen Coote and Gibert, againſt the plaintife, upon debate 
where the wozds were; Thon art a thiete, and halt ttolte mp Tree. 1 


Hanfon & Norcliffe. Dcbt. 
Hill. 18 Jac. 2861. 


Hier platnttte, and Norcliffe defendant, in an Adion of debt the platutife 
declares upon a I eaſe fo? peares made by him to the defendant, reſer ving 
Rent, and for the Rent behind the Aton ts bꝛonght the defendant pleades that 
the leaſe in the Count mentioned, was made by Indenture, reſerving fhe Rent 
pront and with tonditton⸗ that tf the Rent bee behind, then the W eaſe to be void, 
and doth alleage a Default of payment of the Rent, and fo the Weaſe determined. 
The plaintife demurreth in Law, and it was reſolbed by the Court that this Demand. 
Beate ts not bold withont a demand, whteh therefore the defendant chould have 
lapd actually; And for want of it his Plea was naugbt; And lo it is at the 
Electton of the lefio2, and bis bette fo continue 02 avoid the ALeate in (uch cafe, 


Anphuyſ & Palmer. 3 Debt. 
P. 19 Jac. Rot. 2048. 


Te fame cafe between Amphurſt and Palmer, was in like fort refolved : 
So the Rent is due without demand, but “the fozleiture of the effafe, Demand. 
neither by Entry, noꝛ by avotding upon condttion is given either for lelſoz, oꝛ 
be oh without due demand made, tobich mutt be expretlelp lapd in 
ad ing. i 


. 38 . Vu ich, 


Mackwilliams ? oe 
Cale, ini ue 


Mich. 19 Jacobi. Regis Rotulo. 76. 


1 N an Ejectione Firmæ bp againſt 
Brownlow. The Cale as to one great point was thus. b 4 
Mackwilliams the husband makes a feoffment of the Pano ok Bathorne, fo 
Osborne, fo the uſe of bffilelfe, and bis wife, and the heires males of their two 
bodyes, the remainder to the heires males of the body of the husband, the remains 
der fo the beires of their two bodpes, the remainder in kee unto the husband. 
They bave tune a ſonne and a danghter, the zusband oveth ; The ſanne 
maketh a Leaſe by Indenture to beginne after the death of the mother, rendz 
a Rent; and then by agreement levpes.a Fine with proclamations to the ale of 
himſelke in kee, and dyeth without ine Whe mother by aſſent of the danghie 
and her husband, lutkers a common Recovery, in which the daughter and ber 
busband came in as Wouchees ; The uſe of which Recoperp, is, to the wie. of 
the mother fo2 life, the remainder to the daughter and ber husband in taple, the 
remainder in fee fo the daughter: the mother dyelh. e 
The queftton is, Whether thts leaſe of the ſonne, under thom the plaint 
claimes, be good agafnſt the daughter, and her husband, under whom the deten ⸗ 
dant claimes. 5 ee e e, e 
And it was adjudged for the Defendant by the opinions (apon ſolemne argu- 
ment) of Juſtice Jones, Juſkice Hutron.and mp ſelfe: But Zuſtice Winch was 
opinion, that the Fine of the fonne,thongh in the life of the mother, (beſoꝛe whom 


ww 
uw 
8 


eas 


intayle, and did 11 9 15 him) tall barre bis iter, t 
dilcends immediately from her mother. 
And we held that it Mould not. 


In the argument of this cauſe 


=A a zen tia te fa 
4H. 7. though the others 
beloved, a 


as 4 H 


32 H. 8, pzovides that t 
tenant 


Machyuilliams 
Cafe. 


tenant in taple, the reverfion in the Crown, but that the ſame thell be of the 
like fogce as then ſhould have been tf that Act had not been made, Which amended 
not their caſe; whereupon in Scaffords tafe the Zudges devifed to help that flip 
by a berp oblique, and indirect ſtraine upon the Stage of 24 H. 8. of common 
Recoveries whereby it was provided that no cot Recovery in that cale 
Mould bind the tue. but that he might enter alter i ih of the tenant in faple; 
the fatd. Recovery, oꝛ any other thing done oz ſutkered, 


„oz agatnct any ſuch te⸗ 
nant in taple to the contrary nokwithſtanding. Co. lib. 8. 78. Staffords caſe, and 
Not ley's cafe. 

All per ſons axe by 4H y. concluded under the words Pꝛivyes, and Strangers 
to the Fine, and the Statute bath Savings foz Strangers, but none foꝛ Pꝛtvpes; 
Mad therefore the exceptton of, Partes Finis &c, is given fo all perſons not 
partyes, noꝛ pꝛivpes; that is, only unto ſtrangers. 

The word, Paibpes, in the pur diew of 4 H. 7. isthe operative woꝛd, and 
conta ines as much as the manp words in 32 H. S. And therefore no man would 
habe donbted upon that Law, of Grants cafe, Archers cafe, oꝛ Zouches cate, ſoz 
they are all pʒivyes to them that le vy the fines, that ts, pꝛivy in eſtate and title 
to the infaple ; fo2 pꝛivitp in blood alone is nothing, and therefore Coke lib. 3. 
Lincolne Colledge cafe, It à daughter of a tenant in taple levy a Fine, and then 
a ſonne ts boꝛne, pꝛoclamation thall not bind vim, fo he is a Granger, and may 
plead as a ranger, Partes nihil &c. But in Archers cafe where the Grandfather 
and Grandmother were tenants in ſpeclall taple, and the Gꝛandkather dyes, 


and the father enters upon the Gꝛandmotber, and levyeth a Fine, and then the 


Father dpeth, and after that the Grandmother dyes; 4 hold that the fonne is to 
be barred by bis fathers F ine. Foz though in the Foꝛmedon he need not make 
himlelfe heire in taple to his father, becaule he was never ſeiſed pet he mutt ok 
neceſtity being a A ineall heire mention him, and mutt convey himſelte to the in⸗ 
taple, bp and through him; which is the reaſon given in the cale of 18 Eliz. Dyer 
351. that the F ine of the husband Tenant in fpeciati taple doth bind the tue; 
Bat nod in fives amongſt Collaterall idues, and heires among themſelves, 
which is the cafe now in queftion ; the caſe is not the lame but tt recelveih diſ⸗ 
findion accoꝛding to contingency; ko it is not neceſſary that the Collateral igue 
tlaming by an intayle maf make mention of every Collaterall tue inherlta⸗ 
ble betoꝛe him, as in the caſe of Lineall anteſters it is. 

And therefore make the cafe that the father being Tenant in taple to him 
and the betres males of his body have iſſue three ſonnes, and the fecand ſonns 
leby a fine in the life of the father, and then the father dye without diſpoſing 
the eſkate. e ; 5 

Fic, cleerelp the eldeſt ſonne is not barred, becauſe be is not a Privy to his 
ſecond brother, though be be within the N igour of the woꝛds; for he ts betre to 
him that levyed the fine, and doth claime only by the inkaple; but above bim, 


and not as helre, which is the meaning of the Law. 5 

Then again tf the ſecond brother dye without illue in fhe life of the elder, oꝛ 
ok bis iGue ; the third brother wall claime this intaple alter toe death of tue 
elder brother, notwithſtanding the fine of the middle brother, becauſe be doty 
clatme immediately from his elder bꝛother, and need not to convey bimfelfe by 
noꝛ make ment ion of his middle brother, no not in his pedegree. But ik the 
elder bꝛotber dye wilhout ifue in the like ol the middle bother, oz his iſſue, with⸗ 
out difpofing the eſkate, and then they all dye; now the third brother and hes 
tſcue ſhall be barr'd, for though he map being his Formedon in Deſcendet, and 
lay downe the tnfaple, and then bring it to his eldeſt bother that was laſt ſelſed, 
and make bimfelfe immediate bette unto bim, without mention of the ſecend 
zother; pet the Lenant in the Formedon, map plead the fine of the middle bꝛo- 
and that he 02 his tue, did ſur vive the elder and his ine; ſoz by that it 
appeares that the middle oz bis iſſue, were the perfons tnberifable to the intayle 


before the pounger brother, in whom the title of the intaple had been fall, 
4 
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hat fo2 the fine which barrs him, and the whole intaple, as well againſt his 
pounger bother, as again bis owne flue. By which it appears that the Fine 
batrs,o2 barrs not the poutiget brother, bp C ontingency of furbiver oꝛ not far- 
vlvoz of either party. Wuhggeok the reafon is, Chat ik after the fine of the ſecond 
bꝛokher, the eldeſt had e kthout idue, and the father had oped, the whole 
Waple had been bound inc all the bꝛethꝛen in the fame manner as ys were 
upon a fine among tt the bzethzen in feefimple. 

And indeed the {cope of the Statute ok 4 H. 7. and 32 H. 8. is fo make fines 
{with proclamations, harr as amply in faples, as in Feeümples. : 

But in all thele cafes though the fines bind thele pꝛivyes, pet ftrangers wer 
fave themlel ves and their rights by the plea. Partes finis nihil Sc, 

Mote that this dickerence between Lineall and Collateral hetres is well verified 
upon the famereafon, 32 H. 8. Dyer 48. That ik à man be ſeiſed ok Lande 
in feefimple, and bis eldeſt ſonne be attatnted of Felonp and dye in the life of bis 
father without tac, the fecond brother Mall inberit immediately fromthe ae 
other wile it will be te the elder bzother, oz bis tine farbtve the father, 
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PE mercurii poſt Feſtum Sanctæ Margarete 17 E. 2. Tous de 10 Lac 
fo Peter de malo Lacu anid the betres of his body the Cattle and 
Malgrave, By many meane Deſcents the Land came to Str k 
January 10.6 Hen. 8. Str Ralph Bigod made a feoffement to Willian 
thers, to the nfe of bis laf will and dyed, and the right of the K. 
the entatle the afe allo after the will perfozmed, deltended to & 
December 10. 21 Hen, 8. Str Francis Bigod made a feoffement to 
yers and others, to the ule of bimfelfe and Katharine bis wife, andt 
their bodyes, and they had tae Ralph Bigod and Dorothie. 
Then the Statute of 26 H. 8. cap. 13. of fozketture for Pre 
16 Mali 29 H. 8, Sir Francis Bigod was attainted of high KL 
January, 28 Hen. S. and was executed, and Katharine fan 
fpectall act of Attainder of Str Francis Bigoda W bt 
is made. 4 . f 
4 Nov. 6. Elz. Ralph Bigod konne of Francis and e was te 
blood by Parliament and dped without tue, Dorothy married W Rat . 
and they babe iſſue Francis Ratcliffe. io 
1 Octob. 8 Eliz, Katharine dyed, and Francis, Ratclife entered ay 
Eliz. the office found forthe Queen. 
1 February, 24 Eliz, Francis Ratcliffe dped, having (tue Roger Rat ffe. 
28 Apr. 34 Eliz. the Queene bp her letters Patents of the fame de 
ed the fame ec, fo Edmund 020 Bio at and the beires males of bs ‘ 
fen at the rent of 90). 185. 34, Ro aK 
Roger Ratcliffe upon this whole tat , fued bis Mraft. de droit, in the Er 
quer, and bad judgement for bim. Wihereapon a Wirkt of was bꝛoug 
And the Queſkton is, wbether this judgement ought fo beat Amed 07 tet 
The Nuefktons are two. 8 
Fire, Whether Francis Bigod tho bad an eftate 15 fpectall 
in polleſtlon, bad allo anp right of the old intalle lett in him at 
of bis attainder. D2 whether it were not in him but in Abepance in relpec 
feaffement made bp bim, 21 H. 8. And whether that right did accrne unto the 
Ring, bp the attainder of Francis Bigod, and the general Statute of 26H 1. 
c. 13 03 by the particular Act of 31 H, 8, a 3 


And Fam of opinton, That there was a right of the old ints 


0 1 
him, and that the iu ing ought to have ff, together {tb bis nape taple seat 
in poſleſtion, reed and otfcbarged thereof as long as the eftate in taple 


In the handling of this point, 3 thall occattonallp ſpeake of rights ok Entrie 
that 
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tönt are given, 02 not given, and alſo of rights of Actions reall, atten oz not 
fo the hing upon attatnder of trealon, by force of the Statutes oz of the gene⸗ 
rall Statute of 33 Hen. 8. Chap. 1. Foz this Statate is fo neere of kine to that 
tonſtruction of the wozd (rights) that we we muſt kozeſee that wee doe not in 
the judgement of this cafe prejudice the Statute Ex@bliquo, 

The ſecond Nueſtton ts, whether there be a Remitter in the Cale alter 
Attainder of Wreaſon, and if there be fuch a Remitter, then when the Remitter 
begun, bow, and in wbom (whereok nothing bath been dickinckip fatd pet. ) 
a 3 otopinton, that there ought to be no Remitter in this Cafe to the 
old intaple. 

And thirdly J adde farther, that if there be any Remitter, it is but for a 
time. and by the Office following, it is removed and ended. 

‘Amott pꝛofeſſe that whenſoever J have thought of this Cafe, and d 
upon it with my felfe, J habe met with two ſkrong atkegtons, Zeale, and 
Indignat ton. Senle in bebalfe of the Ming, to pꝛeſer be the ancient rahe of 
the Crown, again the Invaſtons of Rebels and Wraltozs. Adige, 
when J finde Francis Bigod, that ſometimes bꝛonght a putflant Armp into the 
field to depoſe the Bing, fatling in that interpꝛile, now to rife up in judgement 
againſt him, That whom he could not by the [woꝛd deſkroy hee might fapplant 
by the Law: o oe Ratcliffe bare the name of this Cafe.pet J fee nothing 
but the Land of Francis Bigod, his State, bis Right and Wile, his blood, pis 
deltent that ma intatnes it and Defends tt. Chereloꝛe let it not ſeeme ſtrange that 
Jam warme in this Cale; for, Zeale and Indignat ton are fer bent padions. 
And doe profetle to gtbe Prerogative fo the Rights of the Cron in my 
tate and bigtlan ind it ts Nobile Officium Jadicis & debitum, due bp Oath 
and Otkice to oz him, who wakes fog us, ne quid detrimenti capiat Ref- 
publica. And tk charity begin at it felis, fo ought Zuctice to doe, Chat the ing 
= ea foal, faould not be wanking to himlelke. 

Au rl E re K 


liciores eo fucidiores. 
the fürſk point a fingle Queſt ton (at the wort 
1 be in Tavle, ot A and! in pottemtion, makes a Feott men 
15 nig gs: 
5 sites at infaple remaine in bi mlelk Gill aint bis iene 
an to what ends and d ales. and tobat bee nay doe o fet bp force of ‘that 


n 1 this: neren von fee 4 doe than to take 
the ee bp Franc 


any ‘erception ko the volkoity of 


fe the tenant in taple keoffoz, had as 


to bt e reberſton and fo2 their good, 
yf of that intaple bp force of the. Statute of Welt. 
: bed by that Statute, againſt his altenatlon. 

b, that tt ise nEetTed on both frees, that there (oa rigbt re- 
19 go0i whether it be the Keotkoz himfelfe, fleep⸗ 
n but tn the pꝛeſervatton of the 

507 in Nubibns ts the Quelkion. By which 
pact enumeration of Rights, as Jus habendi, re- 
idendi, Int randi, recuperandi & triendi was needleffe, 

inferre that this was no right, becanfe tt was none 
es but matter and notfe, for tbere 1s a right, and ie ts 
era en the time commeth. But wbere tt fs inthe meane time 
2 pel ton ttable appeare, that may put this right in erecatton and 


pratice, w pene Feotko; cannot doe agatntt e owne Feotkment, 5 


be e plata and cleate in my Argument, J will make the 
Foz, multiplex indiftingtum parit confufio- 


elbe. But as concerning bis 


Fa 


The 2, quefti- 
on. 


1. Point: 


igod, nal ceſtui ae ule in taple, by the ‘Stat. 
and not then Len offettion. 
anding, t. e wort, 45 am ol opm fon tlearetp 
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remalnsz to their tine alter their d 02 Wall revert to the ‘atte 


power ok altenatton remaining as againtt bimfelte, is reſtrained and weak 


o the giver be is reſtrained of his power that be had befoze to barre t 
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onelp Queſtion; And upon this pretended exact diviſion of rigbts, they have 
left out one whole member of Rights; Foz, where Rights are in a Dichoto my 
eitber Jura Jucrativa, 02 lucrandi, acquirendi, oz jura alienandi, they have lett out 
that whole latter bꝛanch, and onely particulariſed the Jura lucrandi. * 
So all the wates and polgers and rights, u bereby a man bath rigbt and potn- 

er to depart with that he hath and not fo get oz keepe, are omitted: Huch as are 
the rigbts to give, to releaſe, oz extinguendi fo extinguiſb, jus renunciandi, to 
renounce 02 diſclaime. Ok which kind, this very right that toe tenant in taple 
hath after leoffment, (which bath but difcontinned „ finallp fo barre the whole 
intaple, is one. Foz this right that is lekt after bis F ine oꝛ eoffment, be map 
extinguiſh, and by that right the taple map be recovered again, as by the toote 
of the intaple, that ts lett alive till. 

Nom fee the reaſon of this ; and let the Statute of Wellm. and the pleas 
ding and practice upon the Statute, which are the expoſitoꝛs of L aw, jndge. 

Che Statute of Weltm. recites the kozmes of Fee ſimples condttlonall, 
which now are intaples, and then ſheweth two miſchtefes: That in all theſe 
Caſes, the Feoffees after iſſue, had power to alien and and dilinberit, their iltue, 
and allo the Donozs were Ukewile beretofoze barred of their reberfion, both 
being agatnt the mindes of the gtbers, and forme of the gilt, and holden bard, 
Durum videbatur &c. Durum, id eft iniquum, and the e provided. 
only in theſe words. : 

It is oꝛdained that the will of the giber, (accordina to the Forme in the eed 

gilt expꝛelled, ) hal be from hentekoz th obſerved. So that they to whom fi N 
was given under luch conditions ſhall have no power fo alten it, but t 


of iſſue. 

And ik a Fine be levied of ſuch Lands, Finis ipfo jure ſit nu 
have no full and ablolute power to alien oz levpa Fine. But th 
fine noꝛ feoffment be vold, pet they wall be voidable, not as beloze, 
bound abſolutelp both heires and Donozs. ; 

So that it appeares, That whereas before this Statute, be 
folnte power fo alien after tine, and finallp and totally and fi 
being in a fort not againtt anp rules of pofitive W aw, to barre to all p 
well againſt bis ine and the giver, as againſt bimſelfe. Pow, that ne 


fo do that that finally tall bar bis fue o2 the giver erpreflp, and bim in 
mainder, by equitp, though he map till diſturbe and diſcontinne it agai 
bp erpofitions, which the Statute bath recetved, which as Litt 
Ch. 71.Difcont. reaſoning out of the Wi rif, which faith, a Tort luy d 

wzong and wꝛongkull Ac, So that whatſoever conduceth fo recovery of 


So upon this Statute, J reaſon thus. A Tenant in Taple bath 
eftate in Taple, and all the right of it in bimfelfe,and may finally and 
it, as well againſt bis iſſue, as againſt himſelfe by a common reco 
withſtanding this Statute, but by a Feolkemenk oz fine be sy not by 
of this Statute. 

And therefore, that chiefe and meere right, ſummum 02 em ju 
(which thongh it be diſcontinned, is not barred bp the feoffment) re 
where tt was not altened, (c.) not made alien iz fog it is not in bis polwer, 
kinde of convepance and a non poſſe ad non effe fequitur argumentum nece 18 
negative, though not affirmative, that which cannot be done, is not done, had 
the argument ffands thus, Mhat the Tenant in taple bad, and bath not! 
withall, rematneth in him till, but the maine right in tayle he had and 9 
parted withall, therefore it rematneth in him ſtill. Foz Qui non habet pote- 
ſtatem alienandi, habet neceſſitatem retinendi. It you fap be bath parted inith: all, 
J prove be bath not becauſe the Stat. bath taken from him the power to do it bp 
fine oz feoffment, only. Finis ipſo jure fit nullus, whlch befdze he could have hos 

o 
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Dodo fhe practice of law hath been anlwerable ko this, both towards the Do; 


noꝛ, and towards the tue. The Dono? hath two things wherein he map be 
bene ſited oꝛ pꝛejudiced, one in his rents reſerved upon his giit, the other in his re⸗ 
better the laue onip in his deſcender. Now for the Donoz, when the Donee hath 
made a feoffement and bath excluded bimfelfe from the uſe of all rights as con- 
cerning bimſelke, vet the Dono? ſhall by force of thts Statute, whitch be could not 
at the Common Law avolw upon him Mill, as the Cenant of the Land, 48 E. 3. 

And ik ibe Dons2 will releaſe ail hts right in the Wand to the Donee, that 
bath difcontinued, this releaſe, though tt will extingutt no right to the very 
Land, pet it will erkingulſh the rents, which proves, that the Donee cannot by 
bis keoffement difmite bimfelfe of bis whole right, but that by the Statate of 
Weſtm. bis alienat ton is dffabled as to that as concerning the Donor, which is 
by the equitp and meaning of the Statute, in the point ol Avowzy fo2 rent. 
But whenſoever the tenant in taple fuffers a recoverp, oz levies a fine, at this 
day, the A vowzy together with the right of the intayle wil ceaſe. 

And the anſwer as to that is imperkea, fo reſemble it to the Cafe of a tenant 
in fee fimple, that dorh alten, and pet the Hod map Hill avol upon him. Foz 
the Cafes have no refemblance; Foz as Littleton well diſtingutchetb, That Les 
nant in fee fimple when he bath departed with his whole eſtate, is no longer 

tenant fo the Lod in right, neither can be compel the L oꝛd to avow upon him 
tough fhe 020 map ik he will avow upon him for bis arrerages. And it the 
odd releafe anto im all his right in the Wand, the releale is bold to diſchatge 
rents andfervices, in al which kt differs matertalip trom ‘the other Cale, and 
is no other but a caution and proportion of Law, that as the Tenant is to bee 
made acgualnted when the Lopd aliens the Setantorte,to the 1020 ts tobe made 
acquainted when the Denant aliens bis fenancp, ¢ all arrerages pald, that be map 
babe no after rerkonings with bis new and old tenant, when the Land that 
fhould peeld it is gone. And wöen notice is alben, and the Arrerages paid, 
the Abotwzy vaniſbetb. 5 
Now fol the heire in taple, clatming from bis “Gincetton atter bis feoffment 
deſtent from him, thereby allowing a tight to remaine in him again his 
kement, the Cafe is the moze obfcare, becanfe during the life of the Feotfoz, 
there can bi ne motion of that rigbtnettber by the Feoffoz, who hath barred bim⸗ 
becaule the right is not pet deſtended pet let 2 a taſe upon 
the 775 up nibs onion of Mountague Chiete Juice, thar te 
a wile tase na § putretie a feaffment, the perlen to whom the 
Land ng after ber Death, hall 1 and hold it atcozding to bis rigbt. 
ce temaineth, and the Avowzp ſhall be up⸗ 


seen b entry the d 6 
on he pals were 1 5 nters be ts in as belre in tale, & quaſi, by deſtent 


even in the lite of | ent in taple of the very fame eftate; and right in tayle 
N eos vas in the by 1 th ee 8 0 3 ol sed a 
* 55 N 


en 
8, ed ey 


1 ve ee Kap 1 mats : 1 ie : 
ero? Remainder, an erte common people in ordinarp ſp sts 
this tery Statute is fad, that the tate ue a to the tune after ide deatd 
7 n os revert’ to th e Donoz. n 

And when poutpeake of Wr 6, Devenit jus s wil kerbe no wal rit 02 Count 
J medon one oz ether, And anp other form improper will abate the WMrit. 
It is true that regularly a Feofkment barres the Feoffoz ofall pꝛeſent rights, 
pen and ot all after rights and pottbilities ar tüng to the fame parties by Cauſes 


beide Feolkment, and that, withont * the 1 
any 8 
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And therefore in Archers Caſe, Co. lib. 1. fo. 66. Wand was deviſed to the 
Father foz lite, the Remainder to his fürſt betre male. The Wenant koz lite 
made a. Feoffment in Fee and dyed, the next heire was har red of his remainder 
foꝛ ever. Foꝛ by the Feoffment, the eſtate for terme of life was fo bound, that 
the Remainder could never ar iſe during that eſtate, and fo muſt fatle. 

And 9 H. 5. 1. A man ſeiſed ot Land in the riabt of his wile, makes a 
ment in fee, and then theettate is made back to the wite, the is thereby re 
and pet be Mall never be Tenant by courteſie. And therefore it is welt } 
ved, that tf tenant in Taple ditcontinue, and the diſcontinuee levy a 17 5 


Pꝛoclamat tons, he that did diſcont inne is not bound to claime, but akter bis death 


bis iddue muſt. Foz the difcontinnor bath no right: Firſt, foz bimlelle. 102 
fo he muſt claime, and he cannot be blamed, oz faffer fox delault of clatme, hen 
it was not in his power to make a claime. And therefore all cales that are 
fo prove the force of a feoffment, regularly conclude nothing againſt ‘this 
That the Tenank in taxle by bis Feoffment, cannot put away bis whole rigbt 
of tnfaple, becauſe that the Statute of Weſtm. forbids it, which 9 book an 
pribate Ade and rules of Wa. 

But this cale is irregnlar, becaule it andeth bp Act of atl ait 
able to make the fame Act good to one pur pole oz per len, and vold 
another, as (be Statute of Bichops, Deanes, Chapters, and the lik 
the pꝛedeceſſozs, and are void and voldable against the facceffo; 
neverthelelle wben they enter, be in by way of fuceefion, An 
Cilla rigbt in the Tenant in taple again bis Feotkment a 
be bath Gill power to bind it moze finally and totalip by Fine oz 
purine them cightlp, and therekoze note Cuppledikes Cale, Co, fi 0, 
Ak Tenant in tale wlth divers Remainders over make a Feotkment and th 
Feotkes vouch not the Feotkoz Tenant in taple in pofecclon, t 
in remainder, bis ate (i. e,) the Feottors is not barred but ands 
ted, oz recovered. And Manſels cafe is there cited and allowed fc 
thzee feberall intaples, by one Recovery witha double voucher. 

And this is the Jus extinguendi tobich J fpake of before, tobic 
ertingutth nop diſcharge, il it were not in him and his ttt 

And therefore there is no cauſe to frame Abepances needlelte and 
whtch the Wa w loves not nop admits, but in cafes of neceſlit ieʒas in v 
Bishops, Parſons and the like, 3 Remainders to right beires ur on A 
Abepances ate not allotoed but where the 2 treat ton 
requires them, oz where the confequence of eſtateg and cales 5 n 
require them. 15 

Astor the Firſt. 4 

In the Cale of üngle Corporations, Withops, Deanes, wit fond, 
Ike, whteh muſt dye and leave a vacuum ol Freehold oa Rer 
beiresof I. S. pet living, with probidon fo the prefent Freel. 

Oz fecondlp in cafes of Congrutty, it a man have given warranty and dy 
without heires, his heire mag be vouched in utero Mattis; But if ter be 

beire in Eſſe, be thalt be vouched, 38 E. 3. 29. Anda vo ke ar 
plead a Releaſe quafi tenens; Littleton cap, Releafes, o map lar a Fipe t 
the Demandant ol the land in Queſtton. But fo, States tbat are of the 
owne Pature, in their oꝛiginall perfec and intire, (as this is) the Lato perm 
not batne a pe Si ih cig e Mc of the party, th 
ferbe to no good, as this, which Would be fo preferve a right to ler ve the bet 
and to defraud the king; tobich is one of tbe pꝛineipall reaſons nae 
Statute of 27 H. 8. toconfound afes into Poſleſſions, ales being but A i 
Abepance and Wit to keep the profits tothe ceſtui que ule, and to 
— — oz ds, of their Eleheats; and them that have rigbi to demand, “4 
ns. 
Littleton was confounded in pimtelle that made an Abepance of a ar’ 
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of Totum ftacum faum, and pet made tt but an efEate fo2 life, wöleh is condem> 


ned in Walſinghams cafe by the Judges. f 

Ans again although Fictions map take place among common perfons, vet 
the Bing is not to be anſwered, bound noꝛ deleated by Fictions: And therefore 
fhe Bing will not be bound in bis Reverſton oz Rematnder by recompence 
fained upon a common Recovery. 6 E. 3.56. Marranty Collaterall binds 
not the king, without true and acuall Affets; Nez by Eſkoppells ec. of his 
owne Recſtalls ex certa ſcientia. Alton Woods Caſe C. I. 1. 473. 

17 E. 3. The Archbichopꝛick of Yorke votded, during which voidance, the 
Deanerp alfo volded, wuich bath been alwates Clectve, pet the n ing tall pres 
fent in right of the Bichopzick as the right was at the beſt. If pon habe a 
right for the good of the tine, the King will Allo find it fo2 bis good. The Ring 

hall take things at the bet fo, bimfelfe. Whe Eings Tenant pzeſents and 
inckttutes and befose Induction dyes, the Ring ſhall pꝛelent of new, though the 
heire could not in whole right he ſeemes fo doe it. 

3 E. 6. Dyer 68. Stringfellow, ſued an Extent upon a Statute Staple againſt 
one Browne ſop; The Sberiffe of Bedfordſhire extended the land, and pꝛalſed the 
goods, and ſeiſed them into the Kings hands; But before Liberate, an Exchequer 
Wwztt for the debt of a hundꝛed pound or the kings to be levyed upon Browneſop 

came to the Sher kffe, who returned upon the wzit this lpeciall matter into the 
Excheguer, and that he made the fame returne into the Chancery, upon the Li- 
berate; and that there were not other goods, pet be was enforced, notwithſkan⸗ 
ding the Cuſtody af aw, to ſerve the Bing. 9 98 

Do the caleof Sir Edward Coke, in the Court of Wards, Sir Chriſtopher 
Hatton made a Conbepance to the uſe of himfelfe koz life the Remainder to Sir 
William Hitton, alias Newport, in taple, with clanfe of Revocation, and after 
became indebted to the Queene; It was refolved that the whole State ok his 

land though not revoked was abject to the Debt by Common A dw, withaut 
~ aberrement of fraud under tbe Inguiſiton Que terras & tenementg habuit. 

Then followes the next Que ſtion, whether ſuch a right of Fozmedon map be 
fozlelted to the Bing bp the Statute, (fo2 bp the Common A aw it cannot be) 

i 2 what rigbts ok Entrp, oz ok Action in generall map bee kfozteited by the 
_ Statutes, either in nature of Gant, oz in nature of & xtingnichmenk. 
It is objeged in generall, Kirſt, that Rights were neither meant noz men⸗ 
tioned in the Staknte of 26 H. 8. 1 eS Se 
Pert, becanfe the forfeiture of entayle eſtates in poſteſtion themſelves, was 
gained upon the people bp Cirtumvention, without naming of them. And there⸗ 
fore they thongbt it unſate, to adde oz name rights, leſt they chould babe awaked 
the Parliament, and a law fo. gotten by art, would not be extended beyond the 
letter. aor 2 geet 

The woꝛds of the Statute 26 H. 8. cap. 13. are tbeſe. Be it &c: that every 
offendor and offendors, being hereafter lawfully convict, of any Manner of High 
Treaſon, by preſentment, confeffion, verdict, or proceſſe of Outfawry, according 
tothe due courfe and cuftome of the Common Lawes ofthis Realme, Ball 
loſe and forfeit to the Kings Highneſſe, his heires and ſucceſſors, all ſuch 
Lands, Tenements, and Hereditaments, which any ſuch offendor or offendors 

ſhall have, of any eſtate of Inheritance, in ufe or poſſeſſion, by any right, title, 
or meanes, within this Realme of England or elſewhere, within any the Kings 
‘Dominions at the time of any ſuch treafon committed, or any time after; Sa- 
ving to every perfon and perfons, their 1 5 and ſucceſſors, other then the of- 
fendors in any treaſon their heires and ſucceſſors, and ſuch perſon and 1 
as claime to any their uſes, all ſuch right, title, interefts, &c. which they thal 
have at the day of committing fuch Treafons, or at any time before, in as large 
and ample manner, as if this Act had never been had, or made. 
The ſpectall Act of 31 H. 8. being allo in this cafe, is not reſtratned to any 
forme hr Attainder, as is 26 H. 8. And tt bath the erpzeſſe words of, all Lands, 


8 a fions, Remainders, Rights, Poſſeſſious, Entries; 
2 . Rents, Reverfions, Re ore 5 5 i 5 de 
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Object. 
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Solat. 


by Coke in Folters cafe, wplch was but in thefe wozds, that a perfon attatnten 
do lbe Bing. but faith not of What E ate Again that Statute of 26 


the Statute proceeded, unmasked, it did erpꝛeſfely create ne 
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Conditions, cajuſcunque natura,qualitatis aut nominis, which the perſons at- 
tainted, or any other to their uie, had in fee fimple, or fee tay le, and hath ſuch a 
faving as the other, and a provifion that his attainder ſhall not prejudice ſuch to 
whofe uſe he was feifed. a 
The Statute of 33 H. 8. cap. 20. faith thus. That the Kings Majeſty, his 
heires and ſucceſſors hall have as much benefit and advantage by ſuch attain- 
der, as well of uſes, Rights, Entries, Conditions, as Poffeſſions, Reverfi- 
ons, Remainders, and all other things, as if it had been done by authority of 
Parliament, and fhall be judged and deemed iff actuall and reall poſſeſſions of 
the Lands, Tenements, Hereditaments ,-ufes, goods, chattells, and all other 
things of the offender fo attainted, which his H ghnefie ought lawfully to have, 
and which they fo being attainted, ought or might, lawfully lofe and forfeit, if 
the attainder had been done by Authority of Parliament, without any office or 
Inquifition to be found of the ſame, any Law & cc. 
This Statute 33 H. 8. bath no better wozds for the rights and things fortettes 
then 31 H. 8. and hath no name of entaples, onely it giveth to the Ring the pꝛe⸗ 
ſent poftettton. i Jö õĩ 8 
And now out of the Conſideratfon ot thefe Statutes J anfwer; That the 
pꝛetence objected is neither honsurable noz true, for the Statute 26 H. 8. t€ 
felfe ſpeakeih plain that the party attainted of Creaſon ſhall fozfeit all bis 
Wüͤnds ec. of ang eſtate of inherttance, and there were but two eftates of in⸗ 


berktance, (viz.) Fee fimple, which was kozkeitable by the Common Law ; And 


therefore the Statute could woꝛke upon nothing but entaples, and this was full 
and Direct, and not by generall and ambiguous wozds, as Trudgins cafe; cited 


in a Pꝛemunire thall forfeit all bis Lands and tenements good 


Churchmen power to kozfeit Land of their Churches, by the woꝛd ed of 
de anp rigbt, title oꝛ meanes whatſoever, which had leſle power 
in juſkice both or Law and Equtty, to make Devatkations of the tnt ; 

of thelr Chnrches, then the enant in tayle ot his. And tothe 


ferfour nature, bolding of Forts, Shipping, and Munition. A thing 
the people were eber fo erfreamelp jealous, that they fozbad upon the : 
25 E. 3. to all Judges to doe anp thing that way; referbing that as a pecul 
themſelves in Parliament, in theſe words, thus. Becauſe many like es 
Treaſons may happen, which a man cannot thinke of, It is accorded 
ſuch happen, the Judges fhall tarry without Judgement, till the Cafe 
in Parliament. Tata eft Cuftedia que fibimet credisur, = 
And touching the word Rigbts, though 26H. 8. bath not the woꝛd 
in the pur view, pet it path the woꝛd Rights expreMelp, in the extludir 
offendo2 and bis beires, out ofthe laving, which was enough toa 
But befides that the Ipet tall Ac of 31. bath all the words, Nigpts 
Entries, and Conditions expzeſſy inthe pur view, as bath been obfert 
But on the other fide, tf aman would recriminate, judge whether the 
of intayles it felfe did not gain upon the Bing exemption from fozfettur 
Trealon, by generall and cunning Words. Foz there is no word of A 
no? woꝛd of anp kind, but onely Non habeant poteſtatem alienandi; 
bad ſongpt orielp to fave eftates taple, from grants and Sales. 
02 Edward the firſt was too prudent and magnanimous a Painte, foba 
gtven affent toa piatne Statute that the eflates wich then were {abject fo 
tozteiture of Trealon, would be exempted bp a new name of Tayß being in etken 
the ſame efate that was beldze. Hi e „e 
But now it ts controverted what Nights are made fozfeitable by this Stat. 
of 26 H. S. o bp the ſpetiall Au of 31 H. 8.02 by the general Statntes of 33 H. 8. 
And this is a point or great Confiteration not fo much for (bis particular 
tale, as toʒ the general of all tozleitures of rights, in all cates of Cresſon wheat: 
ſoe ber, and upon all Statutes. And 
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And fir it ts granted on the other ſide that right of Entry is fozfetfed, but 
right or adton net. And lo they urge the warrant of the Parqueſſe of Winche⸗ 
ſters cafe C. I. 3. and Doughties and Englefeilds cafe; And then again they re⸗ 
firathe the Right ol Entrp, to the Entry by a Dilleiſee upon the Difletfor, by 
the rale of imitation of attainder at the Common Law, that gave no other. In 
whlch cafe the Loꝛd could not have an Alife: for the patvity that ts in Anton. 

But now J hold, (bat where new remedy is given bp Entep,tohich was not bes 
fore by acklon⸗the Ring wall have them by the wozd Entries, upon the Statutes 
of 31 and 33 H. 8. And therefore J put the two cafes upon the Statute of 32 HS. 
cap. 28. of Entry given to the wife upon the keoftment oꝛ I ine of her husband, k 
the other upon 3 2 H &. cap. 3 3. the Entry of the Diſleiſee upon the heires of the 
Ditlellos dying wilhin five peares after the D illeiſin: The k ing hall bave thole 
Entries in both, but not by the S tatute of 26 H. 8.0 31 H. 8. But by the Statute 
of 33 H. 8. which gives Entries by fpectall woꝛds. Mhlch 33 H. 8, was made 
atter thofe new remedies by Entries given. But the old Acton ot Cui in vita, 
o2 Entry fur Diſſeifn is not given. And the Entry of an heire upon a 
Jopntereſſes Difcontinnance upon 11 kl. 7. ts alfo given by 3 1 H. 8. For 4 
Will never oz ten the Rings rights where Jufklce beares it, that is, where the 
Hing hath the words fall, and it may doe the ing good, and no hurt to anp 
other but to the perfon attainted, and his hetres, which the Statates do all barre; 
Wherefore bind nok the new Statutes fo to the Common aw, that their 
wozds, encreaſed for fhe Rings advantage, Mould be depꝛtved of their force, as 
in Conditions, Rights, Entries, both upon 31 and 33 H. 8, f f 

And touching the other part ok reall actions J doe diſkinguich, that ik the 
Trattoz o2 his heires claiming as he ires, be at the time of his attainder intitu- 
led to a reall Ackion to the Lands of a ſtranger; that the thing ſhall not have 
this right by fortetture of Trealon 3 and fo karre goeth the cafe of the Parques 
ol Wincheſter and no further. 0 N 

And therefore they put theſe two cafes in general. Ik tenant in taple make 
à feoffment in fee, and then be attatnted of MWreafon, this right of Foꝛmedon 
in Delcender againck the D iſcontinuee, is not given to the Bing, to recover 
againſt him. So il Ditletior dye ſeiſed, and his heire in by deſcent, the Dilleilee 
ts attsinted, the King hall not have tt; pet in Walfinghams cafe that very 
point was in effec adjudged contrary ; for though in that cafe Wyat was tenant 
in taple, with Reverſion in the Croton, that made the feokment; pet the Court 
in their judgement tooke little hold of that reaſon, but made it the general cafe 
of a Common tenant in taple, that makes a feoffment, and then is attainted of 
FTrealon, that he bath till a right remaining in bim, which bis hetres mut 
claim from him, by a Defcendit Jus, and therefore bath power fo tozfett tt. And 
it is to be noted that in the whole argument of that cafe, (though it were argued 
by great learned men on both fides) there was no man made touch neither at 
Warre noꝛ at Bench, that ſuch a right could not be fezfetted, as nob tt is re⸗ 
ſol ved, whith bay made an end of the Q nettion,fo2 it was in vaine to diſpute thes 
ther be had a right oz no (which was made all the Nueſtkon) ik be could not 
forfeit ſuch a right whether be had it oz not. : 

And it is as wozthy the noting that the Marques his cafe, whlch was within 
ten peares after. Foz Walfinghams cafe was 15 Eliz. in the Crebequer, and 
the argues bis cafe in the 25 Eliz. in the Bings Bench; They relted malne⸗ 
ly upon 1 realon ot that caſe, which was a weit of Crroz to reverſe a 
Common 5 

fended; and which the Queene would claime by his Attainder, which they ad⸗ 
judged cleerelp the could not have; Becauſe it was an ackton of privity, which 
could not be patted without generall words. And that they tauſed to be entrev 


upon the Roll, as the ground of their jndgement, omitting their other reaſens, 


nied in the Difcourte of their Arguments, which was pꝛudentip done: Foz they 


1 


fooke a fure ground fo2 their owne judgement, and pet did not expꝛeſſely croſle 


the kozmer judgement, becauſe the cafes differed ; upon which resſons 


alfo, 


ecoberp, whereto the Perlon atttainted was intituled as was pre- 
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allo, though Conditions be given by the Statute of 33 H. 8. pet Conditions 
ef pritbity and that are inſeparabip inherent in the perſon, are not given to the 
Bing, as it was reſolved in the D. of Norfolkes cafe cited in Englefeilds cafe. 

I (peake not this as though 3 differed in my opinion from the Rule of the 
Mar que ſſes cafe ſpecially taken, as there it is, of aright of adton in the perſon 
attainted, to the Hands of a ſtranger, fo2 the reaſons there ſpoken of, and ſome 
others as rong as thoſe, (viz.) theſe. That ſince a fozleiture is a kind of grant, 
and that meere rights cannot be granted, it cannot be thought that the Statute 
meant to give power fo fozfett that, which the party had not power fo grant; 
that is to grant to one, a right that be bath to the land ol another; which reafon 
is urged with that Wit inc ion, Lampets cafe G. J. 16. 48. And again the ſcope 
ol the Statute appeares plainly to prejudice no ſtranger but to ſave thelr estates, 
and rights, fallp, as tf fhe Statute had not been made; T hich could not bee tf the 
Bing ſhould be put in the plate of a Subjec, fo purſue old and fleeping titles 
with a greater ſkrength then the lub jen could, and tendeth lo maintenance of 
the Rights and Witles of Strangers to the pꝛejudice of ancient and latofall 


poſleſſozs an abuſe againſt Common A aw, and againtt the curtent or all Sta- 


tutes in all ages. * ’ 
But now ik any man ſuppoſe that the cafe of the Marques, oz the Tato doth 
warrant a general Concluſton, that no right of action of the perfon attainted 
is given lo the Ring, J fap be is in a platne and dangerous Erroz, in the 
tonſtrucklon of theſe Statutes, to the wong ok the Ming and the Common- 
wealth, for they make but one, and to the pzepoſterous flavour of great Pale⸗ 
kactoꝛs and peſts ol the tale. „ 
Pothing is moze naturall then to marrp, and reduce Rights fo 
their pollellions, therekoze nothing wozſe then to feber them, and therefore 


as J doe allom that optnton in the Pargueſſes cafe, and the reafons f; ft as 
before; So Jam utter of another mind in thole cafes, whereby the fortetture, 
Rights of Acton in the perſons attainted may come to the pollettion of th 
Ming fo conficme tt; oz where ii goeth with the pottettton that is kozkeited te 
the Bing, fo eftablith tt, and can be other wiſe ol no nle, being kept fro fl 
ing, but fo defeat and Defrand the Wing fo2 the benefit of the perſon attaint 
expꝛelly againſt the letter and the whole ſcope of the Statute, that fhnts bi 
out of the Haying, and all hope. So the wozds thall Wozke like to Lictletor 
Title Confirmation 531. The Diſſelſoz gives land bp Deed toitheut iter 
fo the W illeiſee being tenant, this confitmes the land and tate, and pet the 
is land not rigbt, gibe land, not confirme il. 235 „ 
nd therefore J put this cafe fo2 example which no man can deny; tha 
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nänt in faple difcontinues, aud the diſcontinnee conveyes the land io the Ming 


and then the tenant in tayle oz bis (ue is attainted of Treaſon, the Bing a 4 
pos 1 9 as 
Put 3 agree that it the difconfinuee in that tale, did conve the 


8 


unto the Ming, but for terme of bis lite with the remainder over toa & 


right of entaple. , 


2 


right of action to be given to the Ming, that map be nſed againg a tranger, el 
; again 
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agatnt the offender bimfelfe it is cleare contrarp, both becaule bis rights are 
given to the Ning and he and his betres expꝛellx excluded ont of the laving from 
thoſe rights. 5 

Pitherto we have ſpoken of naked rights of Adtons which the perfor at⸗ 
fainted map habe fo the land of a ſtranger, oz to che land of the Ming himſelke. 

ow we will ſpeake ditt tncly of Rigbts reall that the perlon attalnted bath 
in his one land, whereof he is feted and which be is fo forfeit by his Attain⸗ 
der, which right ts other and moze ancient and better, then that whereby bee 
bath and holdeth tbe kate and poſtellion, whereot he is letled at the time of the 
Attainder, wolch is the very cale now in queſkion, whether the betre of the per- 
fon attainted thall babe any advantage of {ach a right to dekeate the eſtate and 
pottettton that the Ring takes, bp force of the attatnder and ok thefe Statates oz 
either ol them, whereof the Statute of 26,3. the particular Statute of 31 H.8. 
fpeake fo cleerelp and definttivetp that to diſpute tt is fo make a Queitton where 
none is; and the cafe of the Lozd Lumley which was cited ont of Coke 
1.3. 10. is nothing to this purpoſe. Ayel, Pere, Fitz, le pere en vie del Ayel is at- 
faint de freafon, the Fother dpes, then dyes the Grandfather, the Sonne wall 


inherite from him. Thts is cleare for the Statute ok 26 H. 8, chap. 13. gives 


a foztetture of the lands of the perſon atfatnted, which cannot prejudice the ſonne 
in that cafe, becauſe bis Father which was attained had nothing tn the land at 
the time of bis attainder, but the Gzandkather who was not attalnted, and trom 
whom he map convey the kaple bp the helpe of the Statute of Weltminſter the 


fecond, of entaples, whereas bere it is plain that the perfon attatnted was 


ſeiled of that land in quettion in taple, which ts Coptetted full within the woꝛds 
and mean ing : „ . pl 


FF 
iota all perfons, other then the offenders and thetr beires, and fuch as clatme 
on 


ight be in fundzy per- 


the Bing Gall have the land always, Tabing the 
ttbout faving the rtgbt of the Otkender oz his ue 
nfe; which is as much as fo lay, that the Ming tha 


n ſaving fo all ſtrangers all their rigbts ac and 
be ſentence had been uffetlp omitted, the ran. 
ztvyes excluded, ik the words had been all 


of dilcharging as bath been ſatd, except we thinke that the lame thing cannot 
be fpoken but inthe ſelte lame toys, . Uallp, us 
Rote that the Sat. of gt H. 8. gives tights in the purvletu acnally, as wel, 
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as Wand, and again diſcharges it, by excluding it ont or the faving. 3 
Foz example. Lenant in Waple diſcontinnes and ditletles bis Piſcontinnee, 
and is uttainted of Treaſon, he fozfetts his Land gained by diftetin, and his 
rigbt of intaple be cannot ule acaing the Bing by lozce of thefe Statutes,» And 
this fands with the rule and seaſon of the Parques Cale : oz, Contrariorum 
contratia eſt ratio, The Ttattozs right to the land ot a Stranger Walt nat 
be given to the hing, forthe quiet of the Granger being pollelſoz; There⸗ 
fore it hall be given fo the Ring be ing polſeſloz, fo2 the quict of bis pofietton. 
And the word ok Hereditament in the Statute cf 26 Hen. 8, and the word of: 
Right it felfe, in the Statute of 3 1. 8 33 of Hen. S. are both inffictentand fit ts 
tar ie ſuch rights in uch Cafes. And no man will diſpute but that de wozds 
are full and faffictent to carry even naked rights fo ibe Lands of Strangers. 
And therefore it is not for want of woꝛds that they patie not, but becaule it was 
adjudged that it was not meant. And ſo it was fatd in Doughties cafes ſo gon 
babe an Equity fo; the good of the Subject again the King, expzellg sgainſt 
letter. 2 0 85 25 2 har : 
Wherefore thinke it not ſtrange that nothing be loft fo2 the thing tohere both 
letter and meaning and equitte are lo; btm. And can anp man conceire that 
the Parliament that gave the Land ko the Bing, Mould leave a right to the 
Trapto; to the fame Land to defeate him of it againe, fince the Statute gives 
the Wand and alfo the right, and the faving ercludes his right againe?s? 
And this point concerning the kozfeiture and extingulchment ok all manne 
of Rights of perſons attainted of Presſon, and thetr i benefit of 
the Rings fozfetture is of fo great importance, that ik tt be not taken at gerge 
as J take tt, it is an eluding of all the Sfatates, eben that of 3 3 H. 8 
Foz, though that hath the wozd, rights, ſo hath 3 7 H. , . a 
And it is agreed on both fides, that the tuo2d, (rights) in both Statutes doth 
not include the right of Acton to the wand of Strangers, by an equitte age ing 
the Wetter. Wut if pon tall agree alſo that it wall not extend to old and ele 
rigbts, that the perſon attainted map have to the Mings ands, ho ; 
Bing bath the Wand oz the rights which the perſon attainted bath! 
oon Wand which be Doth kozleit upon theſe Statutes, pon open a t 
everp perfon that purpoſeth Lrealon to make pzoviſſon before band, 
pou get ſome tate in bis Land get he 110 babe ſome 


be be fome fecret right to fetch it awar 
krom pon again. o that where the Statnte ot Cnfaples map te tralp ſald t. 
reall and perpetuall Aſplum fo2 Craptozs and Treaſon it ſelfe, wyteh 
aries could not be but ko: the perfons of Wraptozs only. So theſe 
that doe {ubsect Mates in tayle to forletture of reaſon map be fi 
Treaſon it felfe, occidere ipfam proditionem, As the Wyzant was ſald fo k 
preſbyterium when bee fooke away their livings. Ind conſeguentip this 
interpretation thal in effeg build this tower of conkulion, koz who leeth n 
manp delperate perfons (as all Traptozs are) who feare notte baz 
felbs fo2 the compatting of their wicked ends ſo they may preferdet 
and their eſtates, to pꝛeſerve them in glozy that ongbt fo2 ever to b. 
and therefore this quettton is pro ars & focis to. treafonable deſig 
In good faith nimium altercando veritas amittitur; And 3 fin f 
a man admtts dilputatton it lets in Deubting, khat the clearenede of the 
needed not; Foz what is all this but where the Statute faith, Tbat the perk 
attainted tall forfeit bis Wand entaple fo the Bing and his heires, fc. krom and 
againſt the Otkendoꝛ oz bis belres, It is ſatd he Hall not doe fo, neither thal 
the Bing have it but the offender and bis beires wall retatne it; pad 
expꝛelly gibed and expzelly contradlcted as to conckrae volumus, d alt noms. 
And now to give Anlwer bp the wap, to a point ſktrred, with much allarance, 
on the adperle partp wblch was thus: Katharine, the wike of Bigod dar ing ber 
time was ſeiled of an eſkate ſubjed to the Fozmedon ok the next here upon the 
ancient entaple, toberenpon be migbt babe recovered, and them be muſt 
been lelled ot the old entaple, wpich was paramonnt ide Uings title, mio 
; ould 
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ſbonld in effect have eviaed the tings ettate as well as bers, and then ifs fa 

that thecanfe is all one of Remttter and Recovery. 4 raid a 
Co this J anftwer, that it J map make mp cafe, J will make the Math for my 

cafe, and fo this caſe ts made at pleaſure, as the party would have tt ; #02, there 
is no ſuch cafe, but tf there were ſuch an one it is true that the woman twonln 
habe much adoe to defend her feife ; Foz, the could not cia im anp defence by the 
ings title under whom the clatmes not, and alſo till toe office ware tonnd the 
right was in the beire who must implead bis motber, and after her desth boty 
poſſeſſion and right were accoz ding to the cafe of the Marques in the beire, nd 
fo was found, and alſo the Remttter, de facto was tn force. But now and 
ever ſince the Difice the cafe commeth right between the KI NG and the ine 
twbich fs julk that either party may plead and defend bis caule himſelte. 

Thts Ohjection alſo doth receive diverſe conſiderattons and Anfwers; sox 
kick, ince the ancient title of the ticne is extinct by the ſtatute together with the 
Husbands eſkate taple, which is barred bp the attatnder againt bim, and his 

iſſue, and the wiles effate as a ſtranger by ſurvivor, not clatming under her 
Bus band, no; under that eſtate is ſaved, in point of contingencie, te the ſurvtvrd, 
and not elfe; whereof this ine can take no advantage, fo2 be is no ſtranger 
within the ſaving. . ; ee 1570 
All thts appeares fo the Courk, the wbole cafe being found, oz pleaded, 
ſpeclallp bp the woman that though the woman, be fufftctent tenant to fhe preci 


E r 8 7 775 S 4 3 8 
eftate continues till after ber death, and it is a park ok that latter eftate and 
- taple, inbich is And thereby the Wing clatmes, and fo tt ſuppozts 


5 t ; iter, tt mutt babe tino things, that is, an eſtats 
in pode nl n KATHARINE to her fonne of ber eftate 
fap 2 that muff be jo right ot the ancient entaſlle. 
w touching the lozfeiture of Lands in taple beloze the Statute of 33 Hi. 8. 
be Statute of 26 H. 8.02 31 H. J. Jam of opinion tu generall; 
Cenant in taple onght to come to the ing in an attaincer of 
ith of the perſon attainted without Ofkite, ſo as the vetre 
rte, notwithſtanding the opinton of Daughties cafe, that 
Mall deſtend notwithſkanding the attainder kill the Statate 
fe the blond is ngt not cozrapted bp the attainder. Do 3 hold 
N n that is called a Reſolut ton, to be but à matter of difcoucle, and no 
point of judgment no2 pertinent to the judgment of that cafe, and to beerrons- 
ous. Foz it ts plaine, that tenant in faple wilb reverüon in kde Croton t be 
be attatnted, his blond is cozrupted, and bis * faple ceafeth upon his n : 

| 9 8 


Ratcliffe 


and the Land reverteth to the ing in polletiion. And that is the judgement 
of Auſtens cafe 1 & 2 Ph. & M. Plowden, Walſingham 5 60. Which went ſo tar, 
as to a old a L eaſe made by Wenant in taple, thongp be left hue, wyich A mu 
conleſſe was en bard ſtraine, and ſo was Sir Nicholas Carews tafe ruled, 16 
Eliz. Dyer 332. where Wray, Dyer, and Sanders gabe opinion upon an award, 
that the intaple in ſuch cafe, is ext inc and the heire difabled; Foz, be is an 
tiſue but no heire. 

herefore thts poſition is not true generally, That attainder of Treaton, 
Doth not cozrupt in entayles, but that they thall deſtend till ockice lonnd. 

But now it is true, That where tenant in taple the reverſfon toa Subject 
ig attainted of Treaſon, there is no corruption of blond, foz then there must be 
à Celler of the eſtate faple, which would wozke expꝛeſlely contrarp to the Statute 


which gives the eſkate to the Ring, whereas by the Celler it Mould accrue to him 


in the reverfion. © a j 
So there is a cozruptton, oz no cozruption, for feverall reafons, in ſeverali 
cates, upon the ſelte lame wozds of tozfelture; Foz, there is no wozd in the 


Statute of 26 H. 8. of corruption of blond in either cafe. Ik pon aske me then, 


by what rule the Judges guided themfelves in this diverſe erpofition ol the ſelle 
fame woꝛd and fentence. ö 

J anſwer, it was by that liberty and authozity that Judges dave over Katos, 
efpectallp ober Statute Lawes accoꝛding to reaſon and belt convenience to 
mould them to the trueſt and beit afe, and fo to give the Bing his entaple where 


b tmfelfe is in reverſion, to his bet advantage, by wap of extingulſbing and 


Celler, and where he is not in reverſion to give him the Layl bp one Que eſtate, 
and both by the fame woꝛd of koꝛfeiture tobercot 3 make this confequent. What 
as thoſe Judges doe expound the Wat to the beit, for the Bing in that cafe 
without any helpe of wozds: Go we map with moze reaſon jndge that this 


Law of 26 H. 8. and 31 H. S. that makes entaples Fozteltable o Wreaſons as 


Fee fimples, that in both caſes upon the death of the offender the heire would 
be diünhertted and the Ming hall have the K and immediately, though in both 
cates of Fee · imple and taple the offender himlelſe thonld receive it during bis 
like, becanfe Free holds are not removed without fome Ceremony of Law, 
as Office, Enfrp, execution upon judgement, oz the lige. ‘ 

And oblerve that about this time the effates taple were bp the Statute of 
33 H. 8. made platnelp tpable to the ines of Tenants in tapleas Fee: 4 
and fo bp the Statute of 26H. 8. the LLenant in tayle is made alſo to fontelt the 
Whole eſkate, bp Mreafon as Tenant in Fee And foz more clearenele of 
meaning, thep only ſave the rights of rangers and extlude the bettes, as pzt- 
pies, even as the Statnte, of Fines doe; fe as by the true meaning of 26 H, 8. 


neither land noz right in this cafe ſhonld accrue to the heire but both to the * 


And by confequence there thonld be no Remitter to the betve, in whom 
poſleſtion and old right mut meet to make a Remitte. 1 
And J reafon thus upon the Stakute of 26 H. 8. that gives the Kozteiture 
ol kaples; That it the Statute ot Weſtm. alter the pur visto, that tenant of 
Fer- ſimple condittonall would have no power to Alien, would have ſuß joyned 
aprovifo; That it thep did commit Preaſon, they Hould have tozfeiteds 


 hould habe done before the Statute. Motloithſtanding J bold then, as 


to the forfeiture of Treaſon, it ſhould habe remained ſubjec to all purpoſes ag 

before this Statute, as well to fozteiture of eſtate as to corruption of blond. 
Nod as that clauſe had not ſuſfered the cafe to come within the ort 

Weſtm. fo this Statuts of 26 H. 8. takes it out of the Waw agatne, d cone 

trarp meanes of that whereby it was brought in, that is, that whereas 

did dilable bim under the woꝛd of reſkraint of alienation to barre bis ie, and 

pet Doth not give him power to cozrupt (he blond, not for anp care of Him, Spot 


bis blond, but becauſe that had wꝛongbt expꝛelipagainſt the end of fhe X u as 
ts fafd before. tobi Suc 


Allo the veaton uted in Donghcics cate iy ot to balne ; ton it is not the en. 


> 
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tio of blond, that Doth being the Land to the ising, foo then teſtttutton of blon o 
would reſtoze the Wand to fbe perfon attainted and his heires, which it doth 
not though it be by Parliament, as appeares by all the Ads. of reſtitution in 
blond onelp, and in the very cale by the refttation ot blond to Ralph Bigod bg 
Parliament. : yt : 8 4 * ee . 1 8 l 
Allo the I and is foꝛfelted by attainder ipſo facto, ſo that the L oꝛd may enter 
bp force of the forfetture which gives the title againt him fog the tobole eftate; 
fo that the betve is involved in him, and the deſcent intercepted and pꝛevented bp 
the State qroen away by the loztelture, not by the coꝛruption of blond. ‘ 
But now to the point; which A make the third in this caſe. Admit that an 3. Point. 
office were forequtiite in this cafe, that boty Wand and right tonlddefcend to 
the betre fo2 want of it, as is the opinton in Doughties cafe, and fo woꝛke a Re- 
mitter in him koꝛ the time, pet J am ot opinton cleerly, that this Remitter was 
but tempozarp, till office found, and that when office was found, both ate; 
poſteſtlon, and right veſked in the Crown bp force of the Statute of 26 H. 8. 
Ando the atkatnder accezding to the fate and rigbt, that the perſon atkainted 
bad in it at the time of his attainder. And this is ja both for the Ring, and 
Subjed that fince the ings title was juck and true, and ought bp bis 
‘Dikicers to have been promoved and found in due time, which ik tt bad been 
1 17 been clear loꝛ bim againſt the beire as is confeſt. It is no reafon that 


negligence of bis Diicers, and perhaps their compact and combination with 


tze adberſe party Gould defeat the King. Vigilantibus & non dormientibus jura 


~ 


* fubveniunt, is à rule fo2 the Subject, Bat nullum cempus occurrit Regi, is the 
Aings plea, except it be in ſome triſles, as uſurpation, and death upon his lapſe o2 
„the like. And put the caſe that the Statute of 26 H. 8. had ſaid, that it a tenant 
im taple of Lands be attainted of Treaſon, then upon offence found the Ming 
dall babe fhe Wand. Gould agp man have doubled bat that though the Attain⸗ 
der bad not given the land pꝛeſently, but that it muſt have defcended to the etre 
U Défice ; pet upon Défice kound the N ing ſbonld have taken the Land from 
bim s and this cafe in quettton, is in effet the fame and in the very point the 
tale, 3 E. 4, 25. ol the Carle of Northumberlands cited in Nichols caſe 489. ts 
thus, à man diſleiſes the Rings tenant, and the diſleiſoz is attainted ol Kelonp, 
and beloze Ptkice the diffetfee entreth upon the Land (as he may) now clearely . 
the diffetfee.ts remikted. When the office is lound fox the King. It is agreed 
in the booke, and now on both ſides, tha the Remitter is defeated, and that 
the potledion and land is given to the Ming, as it was in the perlon attainted, 
and the right remalnes to the dilletſee to be purſued and recovered againſt the 
Bing, and fo eberp ma bath bis due and no wrong done either to the Ring, 
den to the Subject; Foz, the things title was to the Land, by the Attatnder, 
not bp the office, which did but find the title, not give it, and that twas bis due, 
and the diſſelſees due was the Right that remained to him notwithſtanding 
the ditleiſin, and the attainder, and the Office. And it is againſt reaſon, that 
b Ockice was deviled bp Law foz an 2 meanes to bzing the 


Bing to 1 and by ſolemne matter of Recozd fagghle to his Regalttle, and los the 
‘fafetp of the ſubject, that he ſbonld not enter Meiſe the K ands ol the Sub jeg 
upon ſurmiſes without matter of Recoꝛd, that this ſhould be fo bound to times, 
tbat ik he keep not bis inſtants, he would lole his land to; ever. And the cafe 
set E. q ts mach tronger then this cafe in quettton, fo2 tbere the diffetfes 

might forfeit the M and (fo2 tt was his) but the right was not bis but the diſlet⸗ 
‘fees, whereas in the pꝛintipall cate, Francis Bigod bath both poffemtion and right 


~ 


as bath bin proved, and fo forfetted both to the Ring. 5 
And a was heretokoze.bꝛoug he to confultatton of all the Indges, 34. 
‘Eliz. Sir Edward Coke made the entry in wziting, which is extant, but 
without the parties names; the Copies thereof bave been ſeene by us all; 
where tn tbe caſe being put (as bath been ſaid) without names, the Question 
was made, whether Queer Elizabeth, othe betre Mould babe the L and. 
And three great objections were made rane the Queen, that now en 4 
or é a p2 tis 


“Oana 2 


Ca 


Five, that bere the old right could nok be fortettable to tbe Croton by the J 
Statute ok 26 H. 8. as was relol bed in the Parques caſe- f 
&econdtp, that the perfor Attainted had not tha wight by reaſon of his Feo: = 


es 


ment, and therefore could not forfett tt.” 


ee 


This was about 
25 Jac. 


1 Queftion, 


notte ofthe firtt nfes, and foe. Be Ceſtuy que uſe alterward dies; 3 


2 Queſtion. 


feifed ofthe fato Spanazs and 1. ands, to the uſe of bimtelte and the pelt 


being fixed in the fato Wadp, 


Chteoty, that the heire was remitted by the deltent of the Wand and the ancte. | 
ent right meeting together in him, and the Wook of Plowden Nichols cafe 489. a 


cited; that it the D iſcontinnee con bey to fhe thing, and be grant it to the Dits 


tontinuor fo? life, the remainder to the ilcue in taple, that when it commeth to 
him be ſhall be remitted; And the Rings eſkate ävolded. Wut the Judges 
una voce relolbed that becanfe here was an aduall eftate in tayle in the perfor 


attainted at the time of bis Attatnder, that that eltate was platnelp deen by 


the Statute of 26 H. 8. . 5 
Pert, that the rights of him and bis belres bad been bound by that Lato it a 
there bad been no fabing, and there was no faving fo2 them becauſe they wers 
excluded expzellp, and therefore they are bound by the body ol the da. Do there 
isa berg between a naked right ol Aqton alone, and then an eſtate of In⸗ 9 
berttante ts coupled with ſach a rigbt, which bp the fozletture of the eftate ier 
pollettton ts barred by the laid Ac and ercluſton of the faving. ö 
And lately, when this nppearea bp Dice, then the iaue in tarle ts barred, 1 
notwitbſtanding the Remitter, and therefore it differs from the c „ 
Plowden of Remitter ; Foz there the anclent right tntayle was ; 
pon this cafe the Withop of Lincolne, 1 od Neeper, aud the 2020 Lea 1070, 
Troaſurer, having beard all the Arguments, gave jndgment for the Ming, an . a 
the Loꝛd Sheffeild, that the foot er ee given in . e i 
W 1 ies e tia 
The Earle. of Ormonds Caſe. e 5 e 


e : 115 
T Carle Br! neceaten, late Father unto the on Dingwalls ie 
being Tenant in Tapie of diverſe Panozs and Lands in Ireland 
did ſuffer a Common Recovery wbich was to the ule ol his Wak 0 
terwards by wziting under bis band and Seal, did declare, 
and meaning then was, That the latd Recoverozs and their beir 


es m 130 
of bis Body, the Remalnder to the ule of the Lapp Elizabeth bis mcd ae 
(now the Lady Dingwall) and to the deires of ber Body, the Rematnver to t 
Right heires of the ato Carle, And after all this the ſaid Earle and his fi ha 
Recoverors did make ateo{ment anto three Perlons ac. and thete ete, an 
limited new ifes, 2 tog of which Keoffees hab notice of i lid tozmer ba 
fhe third had not notice thereof; Quid Juris? 197 805 a 

The Cale conſiſteth upon two pꝛincipall Dueskions. bre e 
The Hire Nueckion; Whether the nfes limited by the ſald wziting 
his hand and Seale, and whereby the ufes in Rematnder in Laple be lin 


to the ſald Wady, be rehotable oʒ no. „ id 
Foz if they be revocable at 3 the fato Earle, ‘then be 


made a Revocafiom de Facto, Mlimiting otber ules, at] fo the! 
Lady determined; Put if they not r le, then i 
the agen ok admittante a d 


, a 


be further thas, ; 
Ceſtuꝝ que uſe in Caple to him and to t ebetres males of bis „ the 
mainder in Capie to his Daughter, the Remainder in kee to the ule i 
beires of the firſt Geftuy que uſe; Che fatd firſt Ceſtuy que uſe and fi 
verors Doe make a feoffment in tee over unto thꝛee perfons and thett 
limit new ufes, Two of thele Feoffecs having notice and the thi 


on, The ſecond Mueſktön is. 5 
Wat Remedp the lald Celtny que ule in Nemainder in Carle udich is the 
Lave l ) bath to revide her lald ufe and to restore. her to * 15 


— 


— — — 


es Ormends ; 1 85 
5 49 
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This caſe was referred bp the i ing to the Wwo chitfe Juſtices Mountague; 
mp Helke, and Juſtite Doddridge, and this Report ol if, made bp us all to the 
Bing. 
As concerning the fic Nuetton it is thought by one ok the Iudges ( fe. 
Mountague) that the Rematnder tn Cayle in uſe limited by the fald walting to 
the Lady Dingwall cannot ee 03 E by the fald Earle: and the Ne⸗ 
coderozs. The Realone. * 
- Five, that although the fee ules upon the Recoverp were fo the ute of the I 
lag will of the ſald Earle, and ſo fo the uſe ofthe flo Garle and his betves. mis 
sh he (ould erprette his will and Intentton, concerning the ſame, pet when 
2 1 erpzelled bis intent and meaning onto by a wzitinng ſealed, tind lublert⸗ 
0 bim, and lo once notified and publiched the fame, and thereby atten an 
. unto a third perfon bp act expreften, he ran no more recall Ihe kame. 8 
be aa bate vidas the tame Limitation badbeen oy a laß will u dtag is Gal 
fabjed to c f 
Whe limitation ot ales by thie wiittng ce the Laypclaimeth. both tet 2 
relp upon the koz mer uſes of the Recaberp, no; Doth relate therounto, but feemeth , 
rather fo be deduted out of the ftoe difpotition ol the ald. Carle bp wap of Do- 
nation and Gilt fetled, and not by way of bis Difpofition changeable. ear 
It is conceived by the other two Judges that the fatd ules limited o2 the 
fatd toziting were revocable at the will and plealure of the fatd Carte at alt 
times and from time to time. be Reaſons. He 
Fre, when facha Convepance is made to the uſe of the lat will of him that t 
maketh the ſald d Convepance, the Feotfees 0) Recoveroꝛs in uſe, in ſuch a 
cafe, and ſeiled in the meane time, to the uſe of him that maketh the Convep: 
ance and bts heires, untill Uumttatlon be made ol his will and meaning conger⸗ 
ating the fame. 
But niebertbeleffe Ubentbdeber be thall ‘make any ſuch partleular limitation 
. O dilpoſition of the ſald ufes, whether it be by a laſt will, oz otberwife by Deed 
dn! Uziting, as long as he lo that the Recoverezs wötch were cherged 
with the firck uſes, wall ic ed to other ules, and bulldetb bis new lim. 
tat ton of uſes upon that fort 5 ndstien, (being in this cale the Recoverp) 
and as an explanation of his intention erpꝛelleth uſes, as in this caſe he did by 
8 the ſatd writing, the laid ules are altvates tevocable, becauſe they are grounded 
Rie upon the fürſt aflarance, namelp the Recover which was to the afe of his will, 
Which is alwaies ſubjed fo change. oe 
“Secondly, The Recoverors in this Cale were ſeiſed fo the nfe of bis lag 2 
will, which is not ko be underſtood a Weſtament only, but to be extended ahto 
aup other volunta arp D tlpoſltton o2 Gratuity whatloever, and the ales limited 
to the fato Wadp doe not contradict the fir limitation, (viz.) tothe ule of his 
will, oz fixe the ſame, but rather and as an Expoſition hom bis meaning in 
particular ſhonld be to; the time, and pet nevertheleſle till ſubjea to the change 
and alteration of bis will, and that is agreeable fo foꝛmer Reſolutions in bookes 
in like Cafes, and alſo agreeth with all the ſubſegnent Aas of the ſaid Carle. 
As concerning the fecond Mueſt ion the fatd two Judges doe agree tn tbis. 
That upon the new ules declared upon the latk teofkment by the Recoverors 
and the Earle being Céftuy que uſe the nem Feoffees cannot be Tetfen but to the 
newuſes; But pet the two Feofkees that had notice of the Ar ule are bound 
to make recompence fo2 the wzongkull change of the old uſe, and becauſe that 
turnes to Pst cal eftate map well be ‘made ankwerable 
8 fo2 ff. But forthe ther third part w 
notice, there is no remedy at all. 
ae The Realon upon thts latter queſt ion is this. 
ö Vetcaule, the ſaid Carle was Ceſtuy que uſe in Waple to bim nee to the belres 
males ok his body, and bad the ule of the Remainder in lee fimple, be and bis 
flatd Recobverors; had La full power, to alter and change bis ſald ule in poſleſſ. 
on, during the lite of the fato Carle, and the fee ſümple abſolutely janie 
. prejadice 


{ ‘ * 7 


ich is in the third Feoftee;that had 55 


350 . 1 . a 


Caſe. 
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pkzejudite of any, and ſeeing that the ſald Ceftuy que uſe and his Recoverozs 


* * 


which ave the owners of the fatd Land in ato, have défpoten ot the fame by a 


keoffment, and have Declared new uſes upon the fame feoffment, there is no re- 


medy to revive the ule ol the lald 1 adp bp courſe of L atu, which muſt be by 
reentep of the Recoverozs, which they cannot make in this Caſe contracp to 


their otone feoffment; But pet (oz that a wꝛong is done thereby to the lad 
W udp, they are bound to make ko ber in Egutty and Conſtience a — f 


pence for the fame, which map well be dꝛawne and had (as thts cafe now 
deth) ont of the fat Carles 1 becauſe 5 to bis ee at 
Wann ae) 2275 AST en e ene ou 1 
‘ Note, The Bing in bis award (02 fh barles of O mend und D 0 
were bound in one hundzed fhonfarto pou sa piece to ktand to the Mit 
ward) rected this difference. atopiniolwant that upon it be inquired theopinion 


ol ſome other Juſtites (of which Hutton was one) tobe agreed witb Meunta- 


gue, But the Earle ot Ormond knew. not of it, neither wers bis learned 


. Counfell heard to ſpeake before them, as s then did befoze the firte three And f 


the Ning in his award amongtk otber things, gave n e benen 


* 
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The Errata. 


Age 2 Line 39 & 403 betweene be found and for adde but Quere p. 5 l. 41 for which was to 
read which were to l. 48 blot out Nine ſiom town or parifh in the Record in the margent p. 6 I. 6 
for Safely r. falfely p. 11 1. 52 3; blot out Hobart in the margent p. 14 l. 27. after daughter 20 
wife r. did aſſumè and promife, that l. 3 13 after all adde foy l. 3 2. after was blot out Tobe dove 
after Either blot out for p. 16 J. 28 ; for Court r. Coumt p. 18 1,103 blot out In la p. 19 1,65 blot 
out Quere dec, I. 16 for Octigenta x. Octoginta l. 30; lixewiſe r. Ocoginta p. 20 J. a0 blot out Nonſenſe 
in the margent p. 2 1 l. 103 for Plaimtife demurred r. Plaintife’s demurier l. 44: blot out for l. 47 
for Imported r. Imputed l. 48 : blot cut Since I. ule. blot out 11 H 4. p. 22 J. 1: for Counterplears 
Counterplead J. 4 : for Voucher. warranior J. 34: for and r. as l. 44 for . 1. ca. 392 r. . I. Cd. 40 
P. 23 J. Antepenult x. Iz appeares p. 27 l. 29: for Tailed Remainder r. Taile, the Remainder p. 37 J. 
penule. for To them r. By them I. 2 T, 27, 39 fer Buream r. Burgeham p. 29 I. 51: after Thereof adde 
Shall gocz after Heires adde Males I. 54: after Jane adde And p. 3 1 I. 47 : for devifedr. divided l 11 
blot out Whether it be by way of purchaſe ar by way of defcent p. 33 J. 2: for demife x. deviſe l. 13 
for Sonne of I D r. Sonne of the daughter of I D l. 21: for after the teſtator r. after the death of the teſtator 
p. 34 1.25: for 7 Tab. r. 17 Iac. p. 41 I. T3 fer Theobald r. Thurftox de Holland p. 49 l. Antepenult. 
for proved r. provided p. 5 L: In titulo paginæ for See vefſ. g Menfeild r. Merifeilds cafe I. 16 likewiſe r. 
Merifeilds caſè p.5 2. L. 15: in margine after The Bench r. Ey Hobart Nichols and znarbunton: then for and 
winch r. hut winch p. 501 37 1.7: for wharplton r. Enteigeu p. 5 a: Between Plaintife & That adde Replies 
I. 38,& 39: for By us and Querer. By an Audita Oueftla p. 59 J 24 blot out Tamen Quere p. Gal. a for 
Then demurred r. The plaiatife demurred p.7 3 l. 49: for Baron Tanfeild r. Fuftice Mountague p. 77 l. ult 
for Cheſtey r. Lancafter p. 78 J. 8. for 21 H 6 ry 23 H. 6c. 15: p. 80 l. 133 where the full point is 
make a () and blot out as after Behind make a (.) I. 35 for 6 r. 8. 83 b. p. 90 |. 18: for Dominico r. 
Domino p. 9 |. 7 ¢ blot out and p. 103 |. 16 after for adde here l. 27 for before r. where). 51: for 
have x. leave p. 104 l. 295 for with r. within l. 30: for Confirmes r. confeſſes l. 43: for william r. 
Ba p. 10 l. 14: for Obligation r. Obligee p. 108 |, Antepenult. for whither r. here p. 109 
1 162 in the margent for Beleiverbr. Relei vcth p. 116 1.373 for Pe Elegit r. Eaegit de p. 119 l. 25 
for Fudgement r. Fudges p. 128 l. 25 : for Plea. r. Replication p. 129 l. 23: for Officer. Offence 
p- 178 J. 31 after Nec adde Dedicit l. Antepenult: blot out There wuſt be added for forme und fo 
made compoſition p. 179 l. 3 4,5. blot out Flood and Knights cafe]. 24 : for Hollam r. Holman 
P. 183 |. 14: for A Sufficientr. An Efficient p. 141 l. 18 : Between Lichfeild and was adde where- 
init was alleaged that ihe faid Bifhoprick of Coventry and Litchfeild p. 160 J. 173 for Heyward r. 
Cleave p. 99 1. 39: after Differedadde And held that Tenants cannot maintaine in {uch a café for the 
mifchiefe of difberifon to the Lords and ſaid it bad been fovefalved. But I had {ated in my Sentence prefidents 
ave as the cafe is, and therefore are to be viewed and weighed p. 202: after E/caped(Iuft before Sir Arthur 
Manwarings cafe) adde And I directed likewife that the nem Sheriffs was nat anfwerable to this action 
becauſe che fecond taking in execution was neverlawfull p.185 |.39:for Metropolitamus r. Metro- 
politan i p. 18 l. 25: blot out the marginall note p. 199 l. 21: blot out Not of fubltanceto the 
action and adde the fame words fo blotted out to the word Forme in the I. following J. 23: after 
Surplufage make a () p. 221 l. 10: for Elizabeth r. H 8. l. 17: for Elix. r. H 8. p.2221.47 
for 28 Apr. 1 H 8. r. which was 28 Apr. 31 H 8, I. 48: for Elix r. E 8. p. 235 l. 32 for Iuror 
r. Ia p. 246 J. 8: for Anddemurred judgement r. And the Plaintife demurved and judgement was 
given p.246 |. 25: for pleaded r: moved p. 250 l. 8: for The other upon r. upon the other I. 2x and 23 
for Inteftater. Teſtaror p. 263 l. 36: for was r. and p. 264 J. 22 and 24: for Sidney r. Sidley 
p. 2661. 42 : for Guilty r. Not Guilty p. 268 l. 9: for Haring r. Harvy 
p. 273: The title of the cafe muft be Richard Earle of ClamicKard and the Lady Frances bis wife a- 
Zainft Robert Sidney eicount Lifle p. 273 l. 25 and 36: for Demandant r. Demandants J. 4:for declares 
r. declare for And Francis his r. And the [asd Lady Frances then his p. 2761.1: for Reported r. cæ pon. 
ded: ro adde iy the margent 2 Point p. 277 1, 16rafter ir adde Selfe in the fee fimple granted to Goftor 
and Scriven l 21: after Reverfion blot cur the reſt of that I. and the fonre lines following 1. 33 = 
after Lam adde If the Eſtate forlife were extiné or involved in the eſtate given by the fine 7 Tas, it muſt 
be either by ec. asfollowes,in the foure lines blotted out l. 54: for Intayle t. for lifel. 35: blot out 
or laſt. p. 288 l. 20 : for of the Clergy r. of Clergy l. 44: for Sor. See p.292 J. 1 : for Cudeliate 
r. Cyedulitate p. 297 1. 33 : for Pfeſcriptious r. Prefumptions p. 299 l. 30. for Ack r. Alt p.3 13. 


for Long ver. Hobart r. inthe title page and name of the caſe ind ſnoſe ver. Hobart p. 329 l. 33 


for Entered r. Mentioned J. 42,/43 for And ſo it ſeveral had r. And fa is feverall, and accordingly ĩt 
bad p. 3 21,1: for (19) f. (13) l. 30. blot out H Ihe heires p. 347 J. 26: for Offencer, Office.’ 
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